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Chapter 1 Introduction 11

¢ enforceability —

of all of the factors which argue in favour of arbitration, enforceability is perhaps the
single most important one. It is especially important in Asia where there are
frequently difficulties in enforcing foreign court judgments.

Enforcing a civil judgment quickly in any jurisdiction usually requires the country in
question to have entered into an appropriate treaty with the country whose courts
have made the judgment. In Asia, there are very few such treaties permitting the
easy enforcement of civil judgments. Hong Kong, for example, has agreed
arrangements for enforcement of judgments with only fifteen countries. These do not
include major trading partners, such as the United Kingdom, the United States,
Canada, and Japan.

Enforcing a court judgment obtained in one jurisdiction against a defendant’s assets
in another jurisdiction usually requires a fresh action to be commenced in the courts
of the country where the judgment is sought to be enforced. This may lead to the
matter being relitigated with little or no regard for the original decision of the
foreign{ tourt. In turn, this leads to a duplication of costs and often puts the
sucetssiul litigant in no better position than if it had started proceedings in that
iunisdiction in the first place.

B contrast, under the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 1958 (the “New York Convention™) enforcement of
arbitral awards made in another Convention country is made far easier and subject to
only very limited grounds of challenge. These grounds relate to procedural defects
only. Most importantly, the New York Convention does not permit an enforcing
court to conduct any review of the merits of an award. Recognition and enforcement
may only be denied on the grounds that:

e the parties were under some incapacity or the arbitration agreement was invalid;
e the party against whom enforcement is sought was denied a fair hearing;

e the arbitrators exceeded their authority or lacked jurisdiction over the subject
matter of the dispute (although the non-offending part of the award may still be
allowed to stand);

e the arbitral tribunal was not properly constituted:

e the award is not yet binding on the parties or is otherwise invalid according to
the laws of the country in which the award was made;

» the subject matter of the dispute is not arbitrable according to the laws of the
state in which enforcement is sought; or

e the recognition or enforcement of the award would be contrary to the public
policy of the state in which enforcement is sought.

At the time of writing, 149 countries have ratified the New York Convention. The
People’s Republic of China ratified the treaty in 1987. China’s membership of the
Convention was extended to Hong Kong in 1997, With the exception of Taiwan, all
of the major trading countries and jurisdictions in Asia are members of the New
York Convention.
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€42-040 Administered arbitration proceedings

The HKIAC administers both international and domestic arbitration proceedings
when requested to do so by the parties. When it administers an arbitration, the HKIAC
will: act as a “post box™ and a channel of communication between the parties and the
tribunal; hold security for fees and expenses of arbitrators; hold security for the amount in
dispute or security for costs as directed by the arbitrator; and provide other administrative
support for the proceedings as requested by the parties.

The HKIAC administers international arbitration proceedings (and domestic
proceedings, if agreed by the parties) in accordance with the HKIAC Administered
Arbitration Rules, which is discussed in further detail in Chapter 9. The HKIAC has
drafied its own Domestic Arbitration Rules for use in exclusively domestic cases. The
current edition of the Domestic Arbitration Rules was published in 2012.

Should the parties choose to have their arbitration proceedings administered by
another arbitvation institution, such as the International Chamber of Commerce (the
“ICC™), théy'London Court of International Arbitration (the “LCIA™), the American
Arbitration  Association (the “AAA”™) the China International Economic and Trade
Arbifrasion Commission (the “CIETAC”) or any other arbitral institution, they may agree
that alhor part of the proceedings shall be held at the HKIAC in Hong Kong.

Short Form, Small Claims, and Documents-only Proceedings

Short Form Rules.. retrsssssrerarsussessssrrnsrensenssesesssnnnassressserararaansassrsres NI |
Small Claims Procedure P RRPPRPRURPORE, |/ 1 | . ¥ A
The HKIAC Documents Onl\ Prmedure e 1203

In an effort to increase the efficiency of arbitration in Hong Kong, the HKIAC has in
recent years introduced special rules designed to be applied in short form, small claims
and documents-only proceedings.

42-051 Short Form Rules

The HKIAC Short Form Arbitration Rules, effective from 1 August 1992, were
designed for adoption by parties wishing to conduct an arbitration according to a
shortened form of procedures, whether by hearing or on documents only. The rules were
originally developed by the Royal Institution of Chartered Surveyors (Hong Kong Branch)
for use with the Minor Works form of construction contract. However, the rules may be
adopted in any kind of commercial dispute.

Under the rules, a sole arbitrator is appointed by the HKIAC. Pleadings are
exchanged by the parties within an expedited time frame. The arbitrator is obliged under
the rules to use “best endeavours™ to render an award within one month of the hearing or,
in the case of “documents only™ arbitrations, within one month of the receipt of the last
document.

Hong Kong Arbitration: A User's Guide f12-051
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93-061 Rationale for implementing the Model Law

The principal advantage of the Model Law derives from its international origin. Its
overriding objective is to provide all jurisdictions that adopt it with a comprehensive set
of laws to facilitate resolution through private arbitration of civil disputes that are both
international and commercial in character. This objective was the principal rationale for
implementing the Model Law in Hong Kong. A further rationale for adopting the Model
Law, as described by one commentator, was the realisation that:

“...the civil law flavour of the Model Law’s drafting would make it appeal to
users of arbitration who came from civil law-type backgrounds, such as
Mainland China™.’

93-062 The “Model” Law

As its name suggests, the Model Law was always intended by the UNCITRAL to be
“a model” which may be specialised or adapted to reflect the needs of any specific
jurisdiction, {n\Hong Kong, the Model Law was adopted almost verbatim with a number
of additions._These mclude principally, clarifying that its scope was not merely hmlted to
commercial matters® and expressly granting power to award costs and interest. ’1t is
impaitant to emphasise that these modifications did not in any way challenge the
urideriying principle of the Model Law, namely, that the local courts in the place of
aipitration should support, but not interfere with, the arbitral process.

93-063 The repealed ordinance and its application of the Model Law to
International Arbitrations

Before its repeal in 2011, Hong Kong Arbitration Ordinance (Cap 341) had
established a bifurcated arbitration regime which treated domestic and international
arbitrations conducted in Hong Kong differently. Under the (somewhat convoluted)
definitions set out in the repealed Ordinance, the distinction between a domestic and an
international arbitration hinged on whether the relevant arbitration agreement is
international or domestic in character. For a further discussion on the requirements for,
and significance of, arbitration agreements, see Chapter 4.

See Morgan, Hong Kong Arbitration: A Decade of Progress — But Where to Next?, Hong Kong Lawyer,
October 1999, at p66.

See 534C(2) of the repealed Ordinance. Section 5 of Arbitration Ordinance (CAP 609) has effect in
substitution for Art | of the UNCITRAL Model Law. Section 5 broadens the scope of the Ordinance’s
application, as the Model Law is limited to apply to international commercial arbitration.

See ss34D(1)(a) and 34Dy 1)(d) of the repealed Ordinance. This section has been repealed.
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Chapter 4 The Arbitration Agreement 71

94-040 Requirement for “Agreement in Writing”

Arts 7(2) — (6) of the Model Law provides:
“(2) [t]he arbitration agreement shall be in writing.

(3) An agreement is in writing if its content is recorded in any form, whether
or not the arbitration agreement or contract has been concluded orally, by
conduct, or by other means.

(4) The requirement that an arbitration agreement be in writing is met by an
electronic communication if the information contained therein is
accessible so as to be useable for subsequent reference; “electronic
communication” means any communication that the parties make by
means of data messages; “data message™ means information generated,
sent, received or stored by electronic, magnetic, optical or similar means,
inCiuding, but not limited to, electronic data interchange (“EDI”),
elizttronic mail, telegram, telex or telecopy.

(3) Furthermore, an arbitration agreement is in writing if it is contained in an
exchange of statements of claim and defence in which the existence of an
agreement is alleged by one party and not denied by the other.

(6) The reference in a contract to any document containing an arbitration
clause constitutes an arbitration agreement in writing, provided that the
reference is such as to make that clause part of the contract™.

Sections 19(2) and (3) of the Arbitration Ordinance are supplementary to the
“writing” requirement set forth in s19(1). Sections 19(2) and (3) of the new Ordinance
provide that:

“{(2) [w]ithout affecting subsection (1), an arbitration agreement is in writing
if -

(a) the agreement is in a document, whether or not the document is
signed by the parties to the agreement; or

(b) the agreement, although made otherwise than in writing, is
recorded by one of the parties to the agreement, or by a third party,
with the authority of each of the parties to the agreement.

(3) A reference in an agreement to a written form of arbitration clause
constitutes an arbitration agreement if the reference is such as to make
that clause part of the agreement”,

Section 19 of the Arbitration Ordinance provides that the arbitration agreement need
not be “signed”. In addition, s19 brings arbitration agreements that are partly in writing
and partly oral within the scope of the Arbitration Ordinance. Note, however, that
arbitration agreements which are entirely oral continue to fall outside the Arbitration

f4-040 ® 2014 Wolters Kluwer Hong Kong Limited
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4-073 Domestic Arbitration Clause

“Any dispute or difference arising out of or in connection with this contract
shall be referred to and determined by arbitration at the Hong Kong
International Arbitration Centre and in accordance with its Domestic
Arbitration Rules”.

94-074 Opting into provisions under the domestic regime of the repealed
ordinance

Parties to an arbitration can opt into certain provisions of the repealed domestic
regime, which is set out in Sch 2 of the Arbitration Ordinance.

“The parties to this agreement hereby agree that sections 1 through 7 of
Schedule 2 of the Arbitration Ordinance Chapter 609 of the Laws of Hong
Kong apply to this agreement™.

€4-075 Acxbhiiration under the London Court of International Arbitration Rules

“Amwdispute arising out of or in connection with this contract, including any
aukstion regarding its existence, validity, or termination, shall be referred to
and finally resolved by arbitration under the Rules of the London Court of
International Arbitration, which Rules are deemed to be incorporated by
reference into this clause. The place of arbitration shall be in Hong Kong at
Hong Kong International Arbitration Centre”.

“The governing law of this contract shall be the substantive law of ... The
number of arbitrators shall be... (one or three). The language to be used in the
arbitral proceedings shall be...”.

€4-076 Arbitration under the ICC Rules of Arbitration

“All disputes arising out of or in connection with the present contract shall be
finally settled under the Rules of Arbitration of the International Chamber of
Commerce by one or more arbitrators appointed in accordance with the said
Rules.

The place of arbitration shall be in Hong Kong at Hong Kong International
Arbitration Centre”.

94-077 Arbitration under the HKIAC Administered Arbitration Rules

“Any dispute, controversy, difference, or claim arising out of or relating to this
contract, including the existence, validity, interpretation. performance, breach
or termination thereof, or any dispute regarding non-contractual obligations
arising out of or relating to it shall be referred to and finally resolved by
arbitration administered by the Hong Kong International Arbitration Centre
under the Hong Kong International Arbitration Centre Administered
Arbitration Rules in force when the Notice of Arbitration is submitted.

Hong Kong Arbitration: A User’'s Guide 74-077



94 FEE MHEER

HTHHEm

ERRRARE .. ... 5-022
T:Fﬁan =SSO ORSPRSSPSRROTRRRO 1 M | 2.
TRIBTE oo eesa et seeenenesesseeenessesesrrasnssnneannnsneens [ 3-026

EFHENHEMEER 20, AR S —FS5FIBHhEAE LM ILAF.

5-021 {hith

@?ﬁ Pt T AR LE. PEUNEXHE=ZE. 8%, fi#
MR SEPERZAT A M M EERERE. BRIELFEARELSE, UFEBAMEIT
frlZ&FE (fPEEPD) 8. &=, #P'ﬁim;}l’f:&t%}lﬂ‘-ﬁi&"ir, e g, EEFE
PR T, RRSHEUAERSBEY. EHiTERe, XREE. AEF
HE P E 3, MPER (A8 4) thk FE EESIMUTIT S, £k
B MRS F I, B=, (b e 2 kR E PR E
# LLREBEA PAA AMRERE (20X —m, i MLLFA9Y5-022) .

MR, SRR AR -SRI SE. GREW)
B 20Q%HE, EUFERMEAMMOPED, HREET M E BT T
S, REFEERHHP ORIGTRER 0B AR E N, SFATCVRA. o
R, AT L SEE B, AR . R St e
i

15-022 ZERHIAE

(EF D, BRI AN AEIR? (fhEEp) 5 3 LR T
B AT LA T .

Je A R S B B % AT A R TR . ORI & 5 K Rmux—
BN, KRBT TR S L HE TEE M. 5 12(4)F(5) 5 I B E 2k B 2

T2-021 © 2014 Wolters Kluwer Hong Kaong Limited

Chapter 5 Arbitration Procedure 95

Some Preliminary Matters

The place of arbitration ... §9-021
The role of the COUS ..uvuimerersresisnsssessserssssssessassnmsssessssnsssssasssssnsssssass Y3022
The language of the arbitration .........ucmsmmssmssessesaes 3-023
Representation........c.e.. AT TURRPo e PRI, -1 | )/ F |
The applicable substanme ]a“ cidbrissRRR SR s s seten TISU B
Confidentiality 1}5-026

Before turning to the discussion of arbitration procedures, it will be useful to look
briefly at a number of issues which are relevant to arbitrations in Hong Kong.

95-021 The place of arbitration

The plasg ef arbitration (often referred to as the “seat” of the arbitration) is typically
agreed betwaen the parties in the arbitration agreement. The significance of the place of
arbitrationis threefold. First, it determines which jurisdiction’s arbitration laws will
govefh the conduct of the arbitration. Unless the parties agree otherwise, an arbitration
whid'ithas Hong Kong as its seat or situs will be governed by the Hong Kong Arbitration
Qrddinance. Second, the place of the arbitration fixes the place of the award. In other
words, where Hong Kong is designated as the situs of the arbitration, the award will be
considered to have been “made” in Hong Kong. This is important in the context of
enforcement of the award. As Hong Kong is a part of the PRC, and the PRC is'a member
of the New York Convention, an award “made” in Hong Kong will be considered an
award made in a Convention member state for purposes of enforcement abroad. Thirdly,
the seat of the arbitration specifies which court may exercise supportive and supervisory
powers over arbitrations and the extent to which the courts may intervene (as to which,
see 15-022 below).

Designating Hong Kong as the seat or sifus of an arbitration does not necessarily
mean that everything done in connection with the arbitration proceedings must take place
in Hong Kong. Art 20(2) of the Model Law provides that, for arbitrations for which Hong
Kong is the place of arbitration, hearings or meetings of the arbitral tribunal may be held
outside Hong Kong. Although the HKIAC provides hearing rooms and other facilities,
the parties to a Hong Kong arbitration are not bound to use them. They are free to use any
other facilities — a hotel conference facility, a solicitor’s office or any other similar place
— if they choose to do so.

95-022 The role of the courts

What role do the courts play in an arbitration conducted in Hong Kong? Section 3
limits the intervention of the Court to what has been expressly provided in the Ordinance.

The guiding principle is that the local courts should support, but not interfere with,
the arbitral process. This principle is reflected in Art 5 of the Model Law, which seeks to
limit the intervention of the courts to what is provided in the Model Law. Sections 13(4)

Hong Kong Arbitration: A User's Guide 115-022
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In Hong Kong, where there are to be three arbitrators and the parties have not pre-
determined the selection procedure, each party will appoint one arbitrator and the two
appointed arbitrators will, in turn, appoint the third (Art 11(3)(a) of the Model Law).
Where there is to be only one arbitrator and the parties cannot agree on the arbitrator, the
arbitrator will be appointed, upon the request of a party, by the HKI ACH (Art 11(3)(b) of
the Model Law).

A party must appoint an arbitrator within 30 days of receipt of a request to do so
from the other party, failing which the other party may request the HKIAC to make the
appointment (Art 11(3)(a) of the Model Law).

If the two party-appointed arbitrators fail to agree on a third arbitrator within 30 days
of their appointment, the HKIAC can make the appointment upon request. There is no
right of appeal from the decision of the HKIAC.

Appointments of arbitrators are normally made in writing, but the Model Law
requires no formalities for the appointment.

Where.sn agreed appointment procedure breaks down. including where a party fails
to act-as réquired or a third party fails to perform any function entrusted to it under such
procedure, any party may request the HKIAC to take the necessary measure (unless the
g@it¢ment on the appointment procedure provides other means for securing the
appointment) (Art 11(4) of the Model Law).

The HKIAC does not, however, have power to make an order for costs against a
party whose failure to cooperate in constituting a tribunal has made an application for a
default appointment necessary.

Section 105 of the Ordinance provides that an appointing body is liable in law for
the consequences of doing or omitting to do an act in the exercise of its functions if the
act was done or omitted to be done dishonestly. This also applies to employees or agents
of such appointing body.

95-053 Qualifications and independence of arbitrators

Sometimes, an arbitrator may be required to possess certain specified qualifications,
such as expertise in a particular area, professional qualifications, or nationality. Note,
however, that unless nationality requirements are stipulated by the parties, Art 11 of the
Model Law provides that no individual should be prohibited from being appointed an
arbitrator by reason of nationality.

A potential arbitrator must disclose any circumstances that would give rise to
reasonable doubt as to his/her neutrality or independence. Once appointed, an arbitrator is
under a continuing obligation to disclose any such matters to both parties during the
course of the proceedings (Art 12(1) of the Model Law).

¥ The HKIAC is the designated appointing authority pursuant to s13 of the Arbitration Ordinance.
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Written Submissions: Pleadings and Statements of Case

Nature of written SubMISSIONS....ciccccsinarentisasrassssssnasssssassssssssssnans .. 55-081
Typical submissions... PR e SRl YRS U ol TP £ .. 15-082
Sections 51 and 53 of the Ordmance and Model Laﬁ Pm\ isions .....95-083

95-081 Nature of written submissions

Court proceedings require strict adherence to a highly formal and mechanistic set of
rules governing the exchange of written submissions. In Hong Kong, these are embodied
in the Rules of the High Court. In arbitration proceedings, these rules do not need to be
followed. As a result, traditional court-style “pleadings™ are usually replaced in
arbitrations with simpler and less formal written statements of case than those found in
court proceedings. The terms “pleadings”, “statement of case”, and “submissions™ are,
however, oftzh wsed interchangeably in arbitrations. The term “pleadings™ may also be
used to degCiibe collectively both court-style pleadings and less formal statements of case.

Whitever the terminology used, the importance of these pleadings, statements of
casg-ur submissions is that they must be able to identify the issues to be decided by the
arohtrator as well as the relief sought. This is so because it is from these proceedings that
e substantive matters would be decided and, indeed, they form the basis for the
decisions to be made in a number of interlocutory matters such as discovery applications,
decision on whether to have preliminary issues, etc.

In general, it is up to the parties to decide what kinds of written submissions and the
style and tone thereof they wish to adopt. Where the parties have already agreed on the
adoption of a set of arbitration rules, the terminology and nature of sequence of exchange
of written submissions may already be set. For example, where the UNICTRAL Rules
apply. the following written submissions are referred to: statement of claim: statement of
defence; counterclaim; defence to counterclaim; amendments to claim and defence; and
further written statements. Broadly speaking, similar nomenclatures are used in Art 23(1)
of the UNCITRAL Model Law.

95-082 Typical submissions

In practice, the nature and number of written submissions to be initially exchanged
between the parties is something which is usually agreed during the preliminary meeting.
In most arbitrations in Hong Kong, these will consist of the various written submissions
described below:

(i) statement of claim —
the claimant’s statement of claim will typically: describe the factual background to
the dispute: set out the facts and events to which the dispute relates: set out the

legal basis for the claim; outline the legal arguments in support of the claimant’s
case; and specify the relief which the claimant seeks;

Hong Kong Arbitration: A User's Guide fl5-082
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It is invariably the case in modern commercial arbitrations that an arbitrator has no
wish for each party to present conflicting expert evidence. One possibility, in an
international arbitration, is for the tribunal to appoint independent experts to report to it
on specific issues, unless the parties agree otherwise (Art 26 of the Model Law). This
may also be a useful means of minimising costs. The Art 26 mechanism appears to have
been little-used to date in Hong Kong, most likely due to parties’ preference to calling
their “own” appointed experts.

As another alternative, an arbitrator may wish to place the expert witnesses in what
is known as a “Hot Tub”. The Hot Tub procedure was developed by Justice Lockhart of
the Federal Court of Australia as a means of dealing with expert evidence, particularly
that of economists. It allows the experts to give their evidence concurrently and in the
presence of their peers, which acts as a constraint on their evidence and ensures that any
evidence that they give may be tested immediately. The other advantages are that the
time required is reduced and the experts normally feel that they have said everything that
they wish to say, by contrast with the adversarial system in which they are constrained by
the questions.asked of them.

Hearings

Oral hearings .....cooseessmseneressssssssscsssisscen ssssieinss =141
The order of Proceedings.......missesrersrsssssssssssssssssasssssssssssnsensssns §5-142

95-141 Oral hearings

In an international arbitration, the parties may agree to hold oral hearings for the
presentation of evidence and oral argument. Alternatively, they may agree to have the
case decided by the arbitrator without a hearing on a “documents only™ basis. Where the
parties cannot agree, the arbitral tribunal will decide whether to hold oral hearings. Note,
however. that under Art 24(1) of the Model Law the arbitral tribunal must hold hearings
at an appropriate stage of the proceedings if requested to do so by one of the parties.

Sometimes. a party may fail to appear at the hearing or fail to produce documentary
evidence in support of its case. If this occurs, Art 25(c) of the Model Law gives the
tribunal the power to continue the proceedings and make an award in the absence of the
party. The party present still has to move its claim. Such an award is referred to as a
“default” award.

€5-142 The order of proceedings

If an oral hearing is to be held, the order of proceedings will need to be fixed well
before the hearing to ensure it is conducted as efficiently as possible. There is no fixed
practice in this regard. The way in which oral hearings are conducted can differ
significantly depending on the nature and complexity of the dispute, the wishes of the
parties and their counsel, and the preferences and customary practices of the arbitrators.

Hong Kong Arbitration: A User's Guide 15-142
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Instance.™® The Court of Appeal found no breach of Art 34(2)(a) of the Model Law,
holding that the “conduct complained of must be sufficiently serious or egregious so that
one could say a party has been denied due process™.™

Pacific China Holdings Ltd sought to appeal the Court of Appeal’s judgment. The
Court of Appeal refused to grant leave for appeal to the Court of Final Appeal ** Pacific
China Holdings Ltd then applied for leave directly to the Court of Final Appeal. In
February 2013, the Court of Final Appeal dismissed the application for leave.*® Notably,
the decisions by the Court of Appeal and the Court of Final Appeal make it clear that an
application to set aside an award is not an appeal “as of right” under s22(1)(a) of the
Hong Kong Court of Final Appeal Ordinance.

96-012 Grounds for challenging awards when Sch 2 of the ordinance applies

The AFbwration Ordinance gives Hong Kong courts broader powers in respect of
recourse(agiinst awards that are subject to Sch 2 of the Ordinance by virtue of Part 11 of
the Cfdinance.

Under s4(1) of Sch 2 of the Ordinance, the courts may set aside an arbitral award
where an arbitrator or umpire on the ground of serious irregularity affecting the tribunal.
Under s4(2), the notion of “serious irregularity” is defined as an irregularity described in
subsections (a) to (i). It does not extend to minor procedural irregularities or to errors of
fact or law. The procedure for such applications is set out in Order 73, r5 of the Rules of
the High Court.

Under s81(3) of the Ordinance, Hong Kong courts have no jurisdiction to set aside
an arbitration award on the ground of errors of fact. However, under s6 of Sch 2 of the
Ordinance, an appeal may be brought before the courts on a question of law arising out of
an arbitration award where:

(1) all parties to the arbitration consent to the appeal; or

(2) absent such consent, with the leave of the Court.

Leave to appeal is to be granted only if the Court finds that the conditions under s6(4)
of Sch 2 are satisfied. Section 6(4) provides as follows:

(1) that the decision of the question will substantially affect the rights of one or more
of the parties;

(2) that the question is one which the arbitral tribunal was asked to decide; and

¥ Pacific China Holdings Lid (In Liquidation) v Grand Pacific Holdings Lid [2012] 4 HKLRD 1.
Id, at paragraph 94.
¥ Pacific China Holdings Lid (In Liquidation) v Grand Pacific Holdings Lid [2012] 4 HKLRD 576.

¥ pacific China Holdings Ltd (In Liguidation) v Grand Pacific Holdings Lid, FAMY No. 182012, 19
February 2013.
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Korea,*” Netherlands,*® New Zealand.*® Sweden,*® Switzerland,™ Thailand,* and the
United Kingdom.* This position is unusual, as Hong Kong is of course not a “state™.**
However, the Hong Kong SAR does possess the power to enter into BITs, with foreign
states pursuant to the Basic Law. To date, no arbitration proceedings have been
commenced against the Government of the Hong Kong SAR pursuant to any of these

BITs. However, the possibility that this may occur in the future remains open.

This chapter summarises the key functions of a BIT as well the substantive and
procedural provisions commonly found in the 15 BITs to which Hong Kong is a
signatory.

€8-010 Functions of a BIT

BITs have their origins in bilateral treaties of Friendship, Commerce and Navigation
(“FCN Treaties™).* However, BITs improved upon these FCN Treaties by providing for
an investor-host state dispute resolution mechanism. Accordingly, one of the main
functions of. ANBIT is to establish a dispute resolution mechanism for host states that

®  protectioh of Investment. Entry into Force: 18 June 1997 (httpz//www.legislation.gov.hk/IPPAlapane.PDF).

7 rAgcement between the Govenment of Hong Kong and the Government of the Republic of
%orea For the Promotion and Protection of Investments. Entry into Force: 30 July 1997
(http://www.legislation.gov.hk/IPPAKoreae. PDF).

W Agreement on the Encouragement and Protection of Investments between the Govemnment of Hong Kong
and the Government of the Kingdom of the Netherlands. Entry into Force: 1 September 1993
(http://www_legislation.gov hk/IPPANetherlandse. PDF).

¥ Agreement between the Govemment of Hong Kong and the Govemment of New Zealand
for the Promotion and Protection of Investments. Entry into Force: 5 August 1995
(http/iwww.legislation.gov hk/IPPANZe.PDF).

% Agreement between the Government of Homg Kong and the Govemment of the Kingdom
of Sweden on the Promotion and Protection of Investments. Eniry into Force: 26 June 1994
(http:/iwww legislation.gov.hk/TPPASwedenc.PDF).

S Agrecment between the Government of Hong Kong and the Swiss Federal Council on the
Promotion and Reciprocal Protection of Investment. Entry into Force: 22 October 1994
|;hup:.-‘f'ww\--'.lcgislaiinn.gm;hk-‘IPPAS\\'iucriandc_PDF},

® Agreement between the Government of the Hong Kong Special Administrative Region of
the People’s Republic of China and the Government of the Kingdom of Thailand for the
Promotion and Protection of Investments. Entry into Force: 12 April 2006 (hitp://www.gld.gov.hk/cgi-
bin/gld/egazetie/gazettefiles.cgi?lang=edyear= 2006& month=5&day=4&vol=10&no=18&gn=2& header=1
&part=0&df=1&nt=s5&newfile=1 &acurrentpage=12&agree=1 &gaz_type=Is5).

* Agreement between the Government of the Hong Kong Special Administrative Region of
the People’s Republic of China and the Government of the United Kingdom of Great Britain and
Northern Ireland for the Promotion and Protection of Investments. Entry into Force: 12 April 1999
(http:/fwww legislation.gov. hk/IPPAUKe.PDF).

54

Hong Kong's peculiar status as a Special Administrative Region has given rise to an interesting question as
to whether residents of Hong Kong may qualify as an investor under BITs entered by the People’s Republic
of China. In a fairly recent ICSID decision, an arbitral tribunal determined that a Chinese national with
Hong Kong residence may invoke the China-Peru BIT 10 bring a claim against the Peruvian Government.
See Tza Yap Shum v Republic of Peru, ICSID Case No. ARB/07/6, Decision on Jurisdiction, 19 June 2009.

3 SQee Campbell McLachlan QC, Laurence Shore and Matthew Weiniger, International Investment Arbitration
Substantive Principles, at para 2.05.
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€9-032 Emergency arbitrator

The 2013 Rules establish a procedure for appointing an emergency arbitrator in
circumstances where a party seeks to apply for urgent relief prior to the constitution of an
arbitral tribunal.

Sch 4 of the 2013 Rules sets forth the requirements of an application for the
appointment of an emergency arbitrator, which include infer alia: a description of the
circumstances giving rise to the application and of the underlying dispute referred to
arbitration: a statement of the emergency relief sought; the reasons why the applicant
needs urgent relief, the reasons why the applicant is entitled to such relief and; the
deposits payable together with such applicalinn.T

In this connection, Art 23 of the 2013 Rules describes the type of interim relief that
may be granted by an arbitrator and the factors to be taken into account when deciding
whether to grant relief.

€9-033 Jeinger of additional parties

Ursderthe 2008 Rules, the power to join additional parties to an existing arbitration
is cofifesfed on the arbitral tribunal only. The 2013 Rules grant the power to the HKIAC
tddetermine prima facie the issue of joinder where an application for joinder is submitted
f&tore constitution of the arbitral tribunal. Where an application is submitted after the
constitution of the arbitral tribunal, the 2013 Rules maintain that the tribunal will
determine such application.

When deciding on a request for joinder, the HKIAC would consider whether the
additional party is bound by a valid arbitration agreement that gives rise to the arbitration.
Any question of jurisdiction would be decided by the arbitral tribunal after it is
constituted.

If the HKIAC decides that an additional party shall be joined, all parties will be
deemed to have waived their right to designate an arbitrator and the HKIAC may revoke
the appgilnilnenl of any arbitrator. In such case, the HKIAC will appoint the arbitral
tribunal.’

€9-034 Consolidation of arbitrations

The 2013 Rules introduce new provisions granting power to the HKIAC to
consolidate two or more HKIAC arbitrations. Pursuant to Art 28.1 of the 2013 Rules, the
HKIAC may consolidate where:

(a) the parties agree to consolidate;

(b) all of the claims in the arbitrations are made under the same arbitration agreement;
or

" Section 2. Sch 4 of the 2013 Rules.

™ Art27.11 of the 2013 Rules.
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11. What are the advantages of ad hoc arbitration?

Ad hoc arbitration may be cheaper insofar as no administration fees are pavable to
an arbitration institute. In principle, it may also provide the parties with flexibility
to devise rules and procedures appropriate to their disputes. In practice, however,
devising and agreeing to a set of ad hoc procedures will require substantial
specialist input and detailed negotiation between the parties.

12. Is arbitration cheaper than litigation?

The cost of arbitrating can depend greatly on the fees charged by the arbitration
institute used (if any), how many arbitrators are appointed, and the fees charged by
the arbitrators. Because of its flexibility and informality, arbitration can be
conducted more cheaply than court proceedings. If the parties adopt a strongly
adversarial approach, however, arbitration proceedings can be as expensive as
litigation.

13. Is arbitration quicker than litigation?

Again.\because of its procedural flexibility, it is generally possible to conduct
arbifkapion proceedings more quickly than litigation. Restrictions on the parties’
:'fgr'.:‘,z to appeal arbitration awards can shorten a c.l'!'!-'pu!e f{r months or years.
Unlike courts, however, arbitrators generally do not have power to issue default or
summary judgment in simple cases where there is no real issue to be determined,
and are generally required to hold a hearing of the claim.

14. Do arbitrators” decisions create binding legal precedent?
As arbitration proceedings are private and confidential, the parties are generally
prohibited from disclosing the outcome of an arbitration, except in limited
circumstances. As a result, arbitration may not be ideal where a party hopes to set
a precedent in one case that it can use against other parties in future.

15. Are arbitral awards subject to appeal?

Arbitration awards are usually final and not subject to review on the merits. In
Hong Kong, parties may expressly agree in the arbitration agreement thal the
award may be appealed in limited circumstances on the grounds that an arbitrator
has made an error of law or has committed misconduct.

910-020 Arbitration in Hong Kong

16. Why arbitrate in Hong Kong?

Hong Kong is conveniently located on the doorstep to Mainland China and is
easily accessible from all East Asia’s major commercial centres. It has a strong,
arbitration-friendly legal system, and a large pool of arbitrators, lawyers and other
professionals. Arbitral awards made in Hong Kong are readily enforceable in all
East Asian jurisdictions, including Mainland China.

Hong Kong Arbitration: A User's Guide 1110-020
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25. EEEME, ERftaER?
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23. Must the parties retain Hong Kong legal counsel in a Hong Kong arbitration?

No. The parties are fiee to appoint locally-qualified or foreign legal advisors or
non-legal representatives 1o represent them in an arbitration.

24, Where can I find more information on arbitration in Hong Kong?

The HKIAC website, www.hkiac.org, contains information relating to the HKIAC's
role and administrative services, the arbitration rules adopted or recommended by
the HKIAC, its madel arbitration agreements and the HKIAC's panel of arbitrators.

910-030 Procedural laws and rules

25. What rules govern arbitration proceedings in Hong Kong?

Arbitritions conducted in Hong Kong are governed by the Arbitration Ordinance,
whidl_brovides the basic legal framework. The detailed arbitration procedure is
governed by the arbitration rules chosen by the parties (usually in their arbitration
wgreement). Where the Arbitration Ordinance and the chosen arbitration rules are
silent, the arbitrator has a discretion to adopt appropriate procedures to ensure
Sfair and efficient conduct of the arbitration.

26. What arbitration rules will be applied if none have been agreed to by the
parties?
For international arbitrations conducited at the HKIAC, the HKIAC Administered
Arbitration Rules or the UNCITRAL Arbitration Rules will typically be applied.
For domestic arbitrations conducted at the HKIAC, rthe HKIAC Domestic
Arbitration Rules will normally be used. If no rules have been agreed upon, the
Arbitration Ordinance provides a procedural framework for the parties and the
arbitrator to devise appropriate procedures for their ffhjmfe

27. Is there a difference in how international and domestic arbitrations are
treated?

Hong Kong amended its Arbitration Ordinance in 2010. The new Arbitration
Ordinance unifies a system that formally provided different procedures depending
on whether the arbitration was considered “international” or “domestic”. With
the new Arbitration Ordinance, there is no longer such distinction and the
UNCITRAL Model Law in effect applies to all arbitrations in Hong Kong.

28. What are the key features in the new Arbitration Ordinance?

The structure of the Arbitration Ordinance mirrors that of the UNCITRAL Model
Law, making the Ordinance more user-friendly. The legislation also incorporates
detailed provisions drawn from the 2006 additions to the UNCITRAL Model Law
regarding interim measures and preliminary orders. The new Arbitration
Ordinance also provides for opt-in provisions on appeals of poinis of law,
consolidation of arbitrations and challenging of an arbitral award.
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10.3

The parties shall agree the method for determining the fees and expenses of
the arbitral tribunal, and shall inform HKIAC of the applicable method
within 30 days of the date on which the Respondent receives the Notice of
Arbitration. If the parties fail to agree on the applicable method, the
arbitral tribunal’s fees and expenses shall be determined in
accordance with the terms of Schedule 2.

Where the fees of the arbitral tribunal are to be determined in
accordance with Schedule 2,

(a) the applicable rate for each co-arbitrator shall be the rate agreed
between that co-arbitrator and the designating party:

(b) the applicable rate for a sole or presiding arbitrator shall be the rate
agreed between that arbitrator and the parties,

subject to paragraphs 9.3 and 9.5 of Schedule 2. Where the parties fail to
agree the rate of an arbitrator, HKIAC may determine the rate.

White: the fees of the arbitral tribunal are determined in conformity
wiih) Schedule 3. such fees shall be fixed by HKIAC in accordance with
thiat Schedule and the following rules:

(a) the fees of the arbitral tribunal shall be reasonable in amount,
taking into account the amount in dispute, the complexity of the
subject-matter, the time spent by the arbitral tribunal and any
secretary appointed under Article 13.4, and any other
circumstances of the case, including, but not limited to, the
discontinuation of the arbitration in case of settlement or for any
other reason:

(b) where a case is referred to three arbitrators, HKIAC, at its
discretion, shall have the right to increase the total fees up to a
maximum which shall normally not exceed three times the fees of a
sole arbitrator;

(c) the arbitral tribunal’s fees may exceed the amounts calculated in
accordance with Schedule 3 where in the opinion of HKIAC there
are exceptional circumstances, which shall include but shall not be
limited to the parties conducting the arbitration in a manner not
reasonably contemplated by the arbitral tribunal at the time of
appointment.

Article 11 — Qualifications and Challenge of the Arbitral Tribunal

An arbitral tribunal confirmed under these Rules shall be and remain at
all times impartial and independent of the parties.

Subject to Article 11.3, as a general rule, where the parties to an
arbitration under these Rules are of different nationalities, a sole
arbitrator or the presiding arbitrator of an arbitral tribunal shall not
have the same nationality as any party unless specifically agreed
otherwise by all parties in writing.
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