
CHAPTER 4

Czech Republic: Simplification of Debt
Collection in Czech Republic – National
and EU Perspective
Petr Lavický*

§4.01 INTRODUCTION

[A] Order for Payment Procedure

The main legal source of the Czech civil law is the Civil Procedure Code, Act No.
99/1963 Coll. (hereinafter referred to as CPC).1 This Act regulates three types of
simplified and accelerated procedures for recovery of monetary claims. All these
procedures can be described as summary procedure, because the courts decision is
always in a form of an order for payment. The procedures are following:

– the order for payment summary procedure under §§ 172 to 174 CPC;2

* JUDr. Petr Lavický, Ph.D., Masaryk University.
1. For English translation see the book Civil procedure code (Wolters Kluwer ČR, a. s., 2011). For

basic information about Czech civil procedure see International Encyclopaedia for Civil proce-
dure. http://www.kluwerlawonline.com/toc.php?area=Looseleafs&mode=bypub&level=4&
values=Looseleafs~~IEL+Civil+Procedure.

2. In Czech literature see Ludvík David, František Ištvánek, Naděžda Javůrková, Martina Kasíková,
Petr Lavický et al. Občanský soudní řád. Komentář . I. díl [Civil Procedure Code. Commentary. I.
Part], (Wolters Kluwer ČR, a. s., 2009). Ljubomír Drápal, Jaroslav Bureš et al. Občanský soudní
řád I, II. Komentář [Civil Procedure Code I, II. Commentary], (C. H. Beck 2009). Michal Králík,
Malá poznámka k platebnímu rozkazu a tzv. bagatelním věcem [A note on Payment Order and
Small Claims Cases], Právní rozhledy, 381 (2002). Jiř í Kučera, Ondřej Filipovič , Podmínky
společného vydání platebního rozkazu a kvalifikované výzvy v př ípadě objektivní kumulace
nároků [Conditions for Joint Issue of a Payment Order and Qualified Calls in the Case of Objective
Accumulation of Claims], Bulletin advokacie No. 11, 34 (2012). Josef Macur, Platební rozkaz v
civilním procesu České republiky a zemí Evropské unie [Payment Order in the Czech Republic
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– the electronic order for payment procedure under § 174a CPC;3

– the bills of exchange (cheques) order for payment procedure under § 175
CPC.4

These procedures can be briefly described as follows: In summary procedure under §
172 CPC the claimant may assert any monetary claims arising from private law
relationship, regardless of its amount; financial limit, which was originally applicable,
was abolished in 1993. To issue an order for payment the court does not order a hearing
nor discovery of evidence, the defendant is not given an opportunity to express his
opinion on the matter. It is required, however, that the claim results from the facts
alleged by the plaintiff in the action (§ 172 subsection 1 CPC). Another requirement is
the fact that the defendant’s residence is known and that he should not be served
abroad. If all these requirements are met, the court – even without claimant’s express
motion – issues an order for payment, that imposes upon the defendant obligation
either to pay the claimant up to 15 days from receipt of order for payment the amount
claimed and costs; or to file a statement of opposition against the order for payment
within the same period. A payment order against which a statement of opposition has
not been filed shall have final judgment effects (§ 174 subsection 1 CPC). Any further
decision in order to make the order an enforceable title is therefore not necessary. If the
defendant files a statement of opposition against the order for payment, the order shall

and in EU Countries]. Právní rozhledy No. 5, 201 (2002). Radka Pelikánová, Platební rozkaz
[Payment Order] (Linde, 2000). Marián Rozbora, Kvalifikovaná výzva jako součást platebního
rozkazu [Qualified Calls as a Part of Payment Order], Právní rozhledy No. 7, 255 (2010). Eva
Vydrová, Co s chybami v psaní a poč tech a jinými zřejmými nesprávnostmi v platebním rozkazu?
[How to Correct Errors in Writing and Figures and Other Evident Incorrectness in Payment
Order?] Právní rozhledy No. 12, 634 (1997).

3. Ludvík David, František Ištvánek, Naděžda Javůrková, Martina Kasíková, Petr Lavický et al.
Občanský soudní řád. Komentář . I. díl [Civil Procedure Code. Commentary. I. Part], (Wolters
Kluwer ČR, a. s., 2009). Ljubomír Drápal, Jaroslav Bureš et al. Občanský soudní řád I, II.
Komentář [Civil Procedure Code I, II. Commentary], (C. H. Beck 2009). František Korbel, Petr
Forejt, Elektronický platební rozkaz je tu [Electronic Order for Payment Is Here], Bulletin
advokacie No. 7-8, 20 (2008). Petr Lavický, “Elektronický platební rozkaz?” [Electronic Payment
Order?], Právní fórum No. 2, 62 (2009). Zdeněk Pulkrábek, Čtyř i př ipomínky k př ipravovanému
návrhu úpravy elektronického platebního rozkazu a též k úpravě platebního rozkazu vůbec [Four
Comments on the Draft of Electronic Payment Order and on Payment Order Itself]. Soudce No. 4,
23 (2007). Karel Svoboda, Elektronický platební rozkaz? Prozatím krok vedle [Electronic Pay-
ment Order? Step Aside for Now], Právní rozhledy No. 9, II (2007). Karel Svoboda, K navyšování
soudního poplatku z návrhu na vydání elektronického platebního rozkazu [Increasing the Court
Fees for Electronic Order for Payment], Právní rozhledy No. 19, 699 (2011).

4. Ondřej Hruda, Tř ídenní lhůta k podání směnečných námitek – neobvykle tvrdý přežitek
[Three-Day Period to Lodge Objections – Unusually Hard Relic], Obchodněprávní revue No. 8,
234 (2011). Pavel Kolář , Lhůta k podání námitek po vydání opravného usnesení opravujícího
směnečný platební rozkaz [The Period to Lodge Objections after Correction of the Bill-of-
Exchange (Checks) Order for Payment], Soudní rozhledy No. 2, 45 (2005). Pavel Kolář , K
významu okamžiku vydání směnečného platebního rozkazu pro ř ízení o námitkách [The
Importance of the Time of Issue Bills-of-Exchange (Cheque) Order for Payment for Objections
Procedure], Právní rozhledy No. 7, 253 (2005). Zdeněk Kovař ík, Směnka a šek v České republice
[Bills-of-Exchange and Cheques in the Czech Republic] (2nd edn, C. H. Beck, 1997). Zdeněk
Kovař ík, Uplatňování práv v souvislosti se směnkami a šeky v soudním ř ízení [Exercising of the
Rights Relating to Bills-of-Exchange and Cheques in Judicial Proceedings], Bulletin advokacie No.
1, 34 (2001).
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be cancelled thereby to the full extent and the court hears the case in standard first
instance adversarial proceedings.

Regulation of electronic order for payment procedure was adopted in 2008.5 New
provision of § 174a CPC has introduced the institute of an electronic payment order
beside the existing regulation of “ordinary” payment order (§§ 172 to 174 CPC). In its
original form the electronic payment order differed from the “ordinary” payment order
only in that the application should be submitted in electronic form, signed with a
certified electronic signature, the required sum of money shall not exceed CZK 1
million, and, finally the court fee was lower. Otherwise, the cited provision referred to
analogous application of §§ 172 to 174 CPC; this meant that for electronic order for
payment the same principles as for the “ordinary” order for payment procedure
applied, including the requirement that the plaintiff’s claim must arise from allegations
stated in the application as well as the possibility to lodge a statement of opposition by
the defendant. For this it was obvious that the self-regulation of the “electronic”
summary procedure beside the “ordinary” summary procedure was very curious. This
was obvious especially in the case of the “ordinary” order for payment procedure
where nothing prevents the claimant to file an action electronically, and the court shall
serve the order for payment on both parties also in electronic form (see below). The
adoption of § 174a CPC can therefore be seen as a political effort to gain popularity
using cheap slogans about electronic processing of justice, and not as an elaborate legal
enterprise.6 This provision was amended several times.7 The most important changes
consist in the fact that the court must refuse defective application to issue electronic
payment order without any attempt to remove its defects; further in the possibility to
submit a statement of opposition using electronic form; and finally in adjusting of court
fees.

The summary procedure for bills of exchange or cheques (§ 175 CPC) serves for
application for recovery of monetary claims arising out of bills and cheques. If the
claimant submits the original bill or cheque, and there is no reason to doubt its
authenticity, or other documents necessary for this submission, the court issues on the
claimant’s express application the order for payment for the bill of exchange or cheque.
According to such order for payment, either the defendant is obligated to pay the
claimed amount and costs within 15 days (originally only in 3 days; see below), or to
submit objections against a bills-of-exchange order for payment within 15 days of their
being served. If a defendant files an objection against a bills-of-exchange (cheque)
order for payment in good time, the order is not revoked, but the court orders a hearing
on the matter. Depending on the outcome of proceedings concerning objections, the
court will either uphold the order for payment or annul it, partly or fully. The court
hears in the proceedings concerning objections only those objections that were filed in

5. Act No. 123/2008 Coll.
6. For critical analysis of this regulation see Petr Lavický, “Elektronický platební rozkaz?” [Elec-

tronic Payment Order?], 2, Právní fórum (2009) pp. 62-71. See http://www.muni.cz/research/
publications/822918?lang=en.

7. Act No. 218/2011 Coll., Act No. 167/2012 Coll. and Act No. 404/2012 Coll.
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the 15-day period, the objections raised later should be disregarded. A bills-of-
exchange (cheque) order for payment that has not been challenged or objections were
filed, but were unsubstantiated, has the effect of a final decision. There is no need to
any further court decision for the bills-of-exchange (cheque) order for payment to be
enforceable title.

For more detailed analysis of summary procedures see Chapter “National Order
for a Payment Procedure”.

According to statistical data for the year 2011, 6,367 “ordinary” orders for
payment, 4,490 electronic orders for payment and 18,766 bills-of-exchange orders for
payment were issued.

[B] Small Claims Procedure

There is no separate small claims procedure in the Czech Civil Procedure Code. Value
of the claim is relevant only to the admissibility of legal remedies (e.g. according to §
202 subsection 2 CPC is not admissible to appeal against a judgment issued in the
proceedings in the first instance by which it has been decided on a financial perfor-
mance not exceeding CZK 10,000). The actual procedure in the first instance is,
however, completely regulated by the same rules as any other dispute.

§4.02 NATIONAL ORDER FOR A PAYMENT PROCEDURE

[A] Scope of the Procedure

In an “ordinary” order for payment procedure (§§ 172-174 CPC) and in an electronic
order for payment procedure (§ 174a CPC) it is possible to assert any monetary claims.
In civil proceedings, the courts have jurisdiction to hear disputes arising out of private
law relations (§ 7 CPC). Therefore the claim must be a pecuniary claim of such a private
law nature. Legal grounds for the claim are irrelevant. It can be in respect of both claims
arising out of contractual and non-contractual obligation.

Only in the order for payment procedure for bills-of-exchange or cheques (§ 175
CPC) certain limitations shall apply to a certain type of claims; in this procedure it is
possible to assert only claims arising under bills-of-exchange or cheques.

There is currently only one superior limit – to proceedings on electronic payment
procedure; under § 174a CPC it is possible to assert a pecuniary claim not exceeding
CZK 1 million (approximately EUR 38,500). This restriction does not apply both in
“ordinary” order for payment proceedings (§§ 172-174 CPC) and the order for payment
procedure for bills of exchange or cheques (§ 175 CPC). In these proceedings, it is
therefore possible to assert claim in any amount. It should be noted that the introduc-
tion of a superior limit for pecuniary claims in the electronic order for payment
proceedings under current law lacks any rational reason. It is a residue of concept in
which electronic order for payment should have been generated automatically without
touching a human hand and therefore without examining whether there is a basis in
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law on the alleged facts.8 Fortunately, this concept was not accepted and only the
financial limit remained.

It is not obligatory to use the order for payment procedure; it is always a decision
of the creditor whether to assert his claim through standard procedure or simplified and
accelerated procedure. In the case that all the conditions set out in § 172 of the CPC are
met, the court may issue an order for payment even if the claimant has not explicitly
applied for it. This way the court may issue only “ordinary” orders for payment. For an
electronic order for payment and an order for payment procedure for bills-of-exchange
or cheques explicit application to issue is required.

[B] Competent Courts

The system of civil courts in the Czech Republic consists of district courts (okresní
soudy), regional courts (krajské soudy) and high courts (vrchní soudy) and the
Supreme Court (Nejvyšší soud). There is no special court for summary procedure.
General rules on territorial and subject-matter jurisdiction apply. From the general
rules it follows for various types of order procedures: With certain exceptions,
decisions on an “ordinary” order for payment and electronic order for payment are
normally in the first instance matter for the competent district courts, unless there is an
express provision asserting jurisdiction to the regional courts (§ 9 CPC). These
exceptions are quite numerous and are mainly applied in commercial disputes.
Territorially competent is usually the court in whose jurisdiction the defendant has his
residence, place of business or seat (§§ 84-85a CPC).

Regional courts have jurisdiction to hear bills-of-exchange or cheque order for
payment procedures (§ 9 subsection 1 point j) CPC). General territorial jurisdiction is
based on the fact that the ordinary court of the defendant is competent. Apart from that,
a territorially competent court may be also a court in whose area is the place of
payment (§ 87 subparagraph 1 point e) CPC); this is optional, and thus the claimant
may choose whether he will file a motion to issue a bills-of-exchange or cheque order
of payment at defendant’s ordinary court or at court in whose area the bill or cheque
is to be paid (place of payment).

This division of jurisdiction among district and regional courts is in legal practice
not problematical. On the contrary, the effort to introduce a single court with territorial
and substantial jurisdiction to handle procedures for electronic orders of payment, was
clearly rejected. The problem is rather in having quite difficult rules on substantive
jurisdiction. This causes delays. But this is a general problem of the Czech civil court
proceedings, and not just order procedures.

8. A. Winterová refers to this conception rightly as a degradation of judicial decision-making. See
Alena Winterová, Nad perspektivami českého civilního procesu [Over the Perspectives of the
Czech Civil Procedure], Právní rozhledy No. 19, 706 (2008).

Chapter 4: Czech Republic: Simplification of Debt Collection §4.02[B]
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[C] Application for an Order for Payment

[1] Representation by a Lawyer

Mandatory representation by attorney CPC is required only for proceedings before the
Supreme Court (§ 241 CPC). Therefore it is not necessary to be represented by lawyer
in any of described summary procedures. The claimant may take into consideration
whether to be represented by attorney or not.

[2] Form of Submissions

Generally, under § 42 CPC, the claimant may file any written submission not only in
paper form, but also electronically through a public data network.9 In this case it is
necessary to distinguish whether these submissions are signed by a certified electronic
signature or not. If not signed by certified electronic signature, the claimant must, for
reasons of authenticity, within three days, provide his submission in paper form as
well, otherwise his submission will not be taken into consideration by court. However,
if the submission is signed by a certified electronic signature, no further supplementary
material would be necessary. Certified electronic signature has an equal position as a
handwritten signature.10

These rules apply to any actions, including actions for recovery of monetary
claims, and for any claimant. The claimant has a choice to submit an action in paper
form electronically with certified electronic signature, or to submit his action electroni-
cally but without electronic signature; in the last case the claimant has an obligation to
submit within three days the original in paper form (§ 42 CPC).

There is no standard form for applying for an “ordinary” order of payment (§§
172-174 CPC) and bills-of-exchange (cheques) order of payment (§ 175 CPC). CPC
contains a specific regulation in § 174a only for applications to issue an electronic order
for payment and for a statement of opposition against the order of payment (see
below).

[3] Content of Application

For both an “ordinary” and for an electronic order of payment to be awarded,
entitlement must arise from the facts set out in the action (or in electronic form) by the
claimant. The circumstances must be set out in sufficient detail to establish which legal
claim is being asserted (which legal provision applies), and the claimant must set out
all the facts creating, altering or extinguishing rights and obligations under the act. The
petition to initiate the procedure must, inter alia, set out the material facts, cite the

9. Cf. Radovan Dávid, Elektronizace procesních úkonů [Electronization of Procedural Acts], Právní
fórum No 2, 57, (2009). Radovan Dávid & Miloslav Hrdlička, Elektronizace podání [Electroni-
zation of Submissions], Právní fórum No 2, 6 (2012).

10. See Art. 5 of the directive 1999/93/EC of the European Parliament and of the Council of 13
December 1999 on a Community framework for electronic signatures.

Petr Lavický§4.02[C]
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evidence on which the claimant is relying and make clear what redress the claimant is
seeking.

Although the CPC has no express provision, these conditions undoubtedly apply
also for order for payment for bills of exchange or cheques. Conditions prescribed
under § 79 subsection 1 CPC as to general requirements for any action or motion apply
also for petition to initiate an order procedure; cited among them all material facts on
which the claimant is relying.

[4] Written Evidence

In order for this payment procedure to be used, general conditions for any petition to
commence proceedings apply (§ 79 CPC). Claimant is obliged to designate the evidence
and to attach documents in writing upon which he relies. Depending on whether the
claimant submits an action in traditional way or electronically, he must attach
documents in written or electronic form. In the application for an electronic order for
payment the claimant has no other choice than to attach evidence in form of an
electronic document.

If claimant fails to attach written evidence, it may not lead to a situation that the
court will not settle the motion on merits. In summary procedure the court in fact does
not introduce evidence, but decides solely on allegations contained in the action. If
entitlement arises from these allegations (and other conditions are met; see below),
court settles the motion and issues order of payment, even though claimant did not
attach his evidence in writing.11

Special rules apply for the bills-of-exchange and cheque order procedure (§ 175
CPC). As a precondition for this procedure the claimant has to submit the original of a
bill-of-exchange or a cheque whose authenticity is not questionable, and other
documents necessary to exercise the right (e.g. documents proving legal succession).

[5] Standardised Form for Application to Issue an Electronic Order for
Payment

The application to issue an electronic order for payment must be submitted using
standardised electronic form which is available at http://epodatelna.justice.cz/
ePodatelna/epo1200new/form.do. It must be signed with certified electronic signa-
ture. If the claimant seeks to issue an electronic order for payment, he has no choice
whether to make the submission in paper form or electronically; the electronic
application using standardised form signed with electronic signature is in this case
obligatory.

In this standardised form (part A), the petitioner (claimant) chooses a competent
court, and substantiates its territorial jurisdiction. Both these items – as well as many
other data – can be selected by clicking on the drop-down menu. The claimant then

11. See Roman Šebek in Ljubomír Drápal, Jaroslav Bureš et al. Občanský soudní řád I, II. Komentář
[Civil Procedure Code I, II. Commentary], 1151, (C. H. Beck 2009).
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selects e.g. the “District Court in Uherské Hradiště ” and in the box for determining and
substantiation of the territorial jurisdiction, selects “defendant’s residence”.

Next step is to fill in personal details of the claimant, defendant and if represented
by lawyer, claimant’s and defendant’s representative. This section cannot be consid-
ered as quite correct, because at the time before the motion is filed, and thus before
commencement of the procedure, it is still impossible to predict whether and who
would be the defendant’s lawyer in the procedure.

In part C, claimant fills in the details concerning his claim. The claimant indicates
whether he requires only the principal or also accession of the claim and its nature (e.g.
interest on late payment). Claimant also indicates the relevant facts and evidence to
prove them. The practice tends to underestimate this part sometimes, but to issue an
electronic order of payment it is necessary that the claim to be paid is a certain sum of
money (and possibly accession) arise from the facts stated by the claimant in his
motion.

Part D deals with costs of proceedings. The claimant chooses whether to waive
the right to costs of proceedings or not. If claimant chooses not to waive costs of
proceedings, he then fills in amount of court fees and eventually remuneration of other
costs.

In part E, the claimant fills in the bank account details, to which the defendant is
obligated to pay the amount claimed, the costs of proceedings, or where court returns
paid costs in case claimant is exempt from cost of proceedings.

In part F, claimant may apply to be exempt from costs of proceedings.
Part G deals with demand for relief. It is based on previously entered data

generated automatically by clicking on appropriate press key.
In part H, the claimant attaches all documents in form of electronic files (written

evidence, power of attorney).
At the end of the form the claimant indicates whether he requires the court to

send him an acknowledgment of receipt of his motion, and indicates his valid contact
address. Claimant – or his lawyer – finally attach certified electronic signature.

[D] Issue of the Order for Payment

[1] Order for Payment and Electronic Order for Payment

For both an “ordinary” order for payment and for an electronic order of payment, the
court first examines whether all procedural conditions are met (civil jurisdiction,
subject-matter and territorial jurisdiction, “res iudicata” etc.), whether the action is
without any faults, and the court fees are paid. If all these formal conditions are
fulfilled, the court examines substantive requirements arising from § 172 CPC, i. e.:

– whether the claim is pecuniary (orders for payment can be issued in cases of
pecuniary claims arising out of private law relationship);

– whether the entitlement arises from the facts invoked by the claimant (action
sets out the material facts, on which the claimant is relying);

– whether the residence of the defendant is known; and finally

Petr Lavický§4.02[D]
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– whether the defendant is not to be served abroad.

Under § 172 subsection 2 point b) CPC the court shall not issue a order for payment in
case the defendant has to be served abroad (regardless if into the EU Member State or
into the third country). With regard to § 174a subsection 3 CPC, which refers to a
similar application of this provision, the same applies also for the electronic order for
payment. Nothing however prevents the issuing of order for payment, if it is served
abroad to defendant. The impossibility to issue both an “ordinary” and an electronic
order for payment depends not on the fact that the defendant has his seat or domicile
abroad. It depends on the facts that it would be served on the defendant abroad. Both
factors will be usually given simultaneously; it cannot be ruled out that although the
defendant lives abroad, he has data mailbox in the Czech Republic. The court shall
then deliver an order for payment electronically into this data mailbox; according to
our opinion this type of delivery cannot be considered as delivery abroad.12

In addition to these conditions for an electronic order for payment the claimed
amount of money shall not exceed CZK 1 million and the application must be filed
using the electronic form with a certified electronic signature.

The court issues the order for payment, re. electronic order of payment, if all
subject-matter conditions are met. Given that their content, defendant’s legal remedies
and the court’s procedure are completely the same, we speak further only about order
for payment.

To issue an order of payment the court does not order a hearing, nor procures the
defendant’s statements, nor brings evidence; the court decides on the facts invoked by
the claimant. If the defendant considers that these facts are not true, he must challenge
the order for payment. If the defendant challenges order for payment, the order is
revoked in its entirety and the court orders a hearing without further ado. Therefore the
possibility to appeal against order is not excluded, but shifted to another stage of the
procedure.

In the order for payment, the court orders the defendant to pay the claimant
within 15 days from the date of service the claim and costs of proceedings, or to
challenge the order within the same period. Holding part of the order for payment can
be formulated as follows:

Court orders the defendant to pay the claimant within 15 days from the date of
service

a) claim in the amount of 50.000 CZK with 7,75% interest from 1. 7. 2011 to the
date of payment;

b) costs of proceedings in the amount of 21.680 CZK, to JUDr. XY, claimant’s
attorney or to challenge the order for payment within 15 days from the date of
service at competent court.

12. There are no such limitations for order for payment procedure for bills of exchange or cheques.
It is possible to issue a bills-of-exchange or cheque order for payment even in cases when they
should be served on the defendant abroad.

Chapter 4: Czech Republic: Simplification of Debt Collection §4.02[D]

159

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



There is no reasoning in an order for payment. Nevertheless an order for payment
contains extensive notice on defendant’s procedural rights and obligations. The
defendant is primarily informed that if order for payment is challenged, the order is
revoked in its entirety and the court orders a hearing without further ado; if a
defendant’s statement of opposition is not filed in time or is filed by a non authorised
person, court will refuse this statement. Furthermore, defendant is informed that order
for payment, that has not been challenged or the statement of opposition was refused,
has the effect of a final decision. The defendant is also informed about the possibility
to appeal against the verdict on costs of litigation. Finally, the order for payment
informs on the possibility of court execution in case the defendant will not comply with
its orders voluntarily.

The order for payment must be served personally both on the defendant and the
claimant. The prevailing practice is based on a presumption that it is not necessary to
serve the order by personal delivery in defendant’s own hands; this opinion is quite
controversial, because even order for payment is a form of decision on merits. The
Code on Civil Procedure contains express rules on service of documents to defendant
(§ 173 CPC): order for payment must be delivered in defendant’s own hands,
alternative delivery is excluded. The law thus eliminates fiction of delivery that applies
in case the addressee does not pick up written or electronic document in 10-day deposit
period. If the delivery of order for payment fails, court issues resolution to cancel the
order. Under § 173 subsection 2 CPC the court is obliged to do so even if there is more
defendants and the delivery into their own hands fails just to one of them. This
regulation raises doubts, since it does not correspond to the nature of community of
participants.13

[2] Bills-of-Exchange (Cheque) Order for Payment

Also in the bills-of-exchange (cheque) order for payment procedure the court examines
formal requirements concerning petition, procedural conditions and payment of court
fees. If these requirements are met, court examines merits of the petition for order.
These include in particular an express application for bills-of-exchange (cheque) order
for payment, submission of the original of bills-of-exchange or cheque, whose authen-
ticity shall not be doubted, and submission of other documents necessary to assert the
claim (e.g. protests). Even in these proceedings the court neither orders a hearing nor
gives evidence regarding the veracity of claimant’s claim; court just considers whether
the submitted document can ever be a bills-of-exchange or cheque. If all conditions are
met, court issues bills-of-exchange (cheque) order for payment. Defendant is entitled to
raise objections against the order.

Court will order the defendant to pay – originally within three days – the amount
claimed as well as costs of proceedings, or to lodge objections. In the objections,

13. Petr Lavický in Ludvík David, František Ištvánek, Naděžda Javůrková, Martina Kasíková, Petr
Lavický et al. Občanský soudní řád. Komentář . I. díl [Civil Procedure Code. Commentary. I.
Part], 809, (Wolters Kluwer ČR, a. s., 2009).
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defendant must state all objections to the bills-of-exchange (cheque) order for pay-
ment. The three-day period compared to an “ordinary” and to an electronic order for
payment was significantly shorter.14 Therefore the Constitutional Court concluded that
such a short period is unconstitutional.15 Currently the period to pay or to lodge
objections lasts 15 days. The objections must be – unlike opposition against “ordinary”
or electronic orders for payment – reasoned.

Bills-of-exchange (cheque) order for payment does not contain reasoning. It
includes however information on objections and following proceedings, of the effects
of the order for payment, the possibility to appeal against the verdict on costs of
proceedings. Finally, the order for payment informs the defendant of the possibility of
court execution if the defendant does not comply with its orders voluntarily.

The court delivers bills-of-exchange (cheque) order for payment to the parties.
Regarding the delivery to defendant, § 175 CPC merely provided that the order for
payment shall be delivered into his own hands, but does not exclude alternative
delivery as does § 173 CPC for an “ordinary” and electronic order for payment. Some
commentaries concluded from this regulation that nothing prevents the mail/
consignment to be deposited and afterwards due to lapse of time to withdraw within
the limited time assumption of fiction of delivery.16 We do not consider such interpre-
tation as correct. It is necessary to ensure the defendant – order for payment is issued
without court hearing – the same possibility of defence as the defendant in “ordinary”
or electronic order for payment procedure. The last amendment to the CPC (Act No.
293/2013 Coll.) expressed this view explicitly: according to the new wording of § 175
subsection 1 CPC is the alternative delivery of bills-of-exchange (cheque) order for
payment excluded.

[E] Rejection of the Application

Court will not issue an order for payment unless all conditions for its granting are met,
e.g. entitlement arises from the facts set out by the claimant or residence of the
defendant is known in case of “ordinary” and electronic orders for payment, or there
are reasonable doubts about the authenticity of the bill-of-exchange or cheque. In this
situation, court does not issue a decision refusing an order for payment. If it does not

14. Ondřej Hruda, Tř ídenní lhůta k podání směnečných námitek – neobvykle tvrdý přežitek
[Three-Day Period to Lodge Objections – Unusually Hard Relic], Obchodněprávní revue No. 8,
234 (2011).

15. Judgment Pl. ÚS 16/12 of 16 October 2012: “The Constitutional Court defined three essential
perspectives on the basis of which it assesses the conformity of a particular period as prescribed
by the relevant regulation, i.e. whether it was not prescribed by the legislature arbitrarily,
whether it is not excessive and whether it does not prejudice any group of entities with another
in the possibility to exercise the right as a result of an additional change of conditions. The
contested time limit was disproportionate since the bill of exchange had been used among
entities that are not, in essence, in an equal position and that cannot (even though it would not
be fair to expect it from them) perceive the bill-of-exchange relation in its global perspective,
thus reflecting any possible risks arising from it.” See http://www.usoud.cz/fileadmin/
user_upload/ustavni_soud_www/Decisions/pdf/Pl_US_16-12.pdf.

16. Roman Šebek in Ljubomír Drápal, Jaroslav Bureš et al. Občanský soudní řád I, II. Komentář
[Civil Procedure Code I, II. Commentary], 1173, (C. H. Beck 2009).
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want to grant a petition for such a decision, it orders a hearing (§ 172 subsection 3, §
175 subsection 1 last sentence CPC). This procedure merely manifests court’s opinion
that conditions for issuing order for payment were not fulfilled; this does not automati-
cally anticipate claimant’s loss. The case will be heard in standard adversarial
procedure.

Since the court does not deliver a decision-refusing an order for payment, but
orders a hearing on the merits, the claimant has no defence against it. In fact, there is
no decision the claimant could appeal against.

[F] Delivery of Payment Order

The court may deliver all documents to participants not only through a delivering body
(e.g., through providers of postal services) but also electronically. CPC regulates two
methods of electronic delivery; either by e-mail address (§ 46 subsection 2, § 47
subsection 2 and 3 CPC), or to the data mailbox (§ 46 subsection 1, § 47 subsection 1
CPC and § 17 of the Act No. 300/2008 Coll., on electronic acts and authorised
document conversion). The difference between these two methods of serving docu-
ments is that the delivery to an e-mail address is ineffective unless the addressee
acknowledges the receipt of the document within three days from sending of the
document by means of data message accompanied by his certified electronic signature.
Otherwise, the service of such a document is not valid. For document delivery to the
data mailbox such confirmation is not required. The system of data mailboxes can
recognise when a particular document was delivered to the data mailbox, and whether
the data mailbox was entered by person authorised to access this document, or when
this happened.

Data mailboxes are obligatory for some persons. According to the Act No.
300/2008 Coll., on electronic acts and authorised document conversion, that includes
advocates, tax advisors, insolvency administrator, legal entities established by law,
legal entities registered in the commercial register and branches of a foreign corporate
entities registered in commercial register. Otherwise it is at the discretion of each one
whether they will request establishment of data mailbox at the Ministry of the Interior.

If the addressee has an accessible data mailbox, the court is under obligation to
deliver all documents into this data mailbox. This applies regardless of whether the
data mailbox was created upon request or upon legal obligation. Therefore, the court
has no discretion which method of delivery to choose. Court has obligation to deliver
documents into the data mailbox. If the court has to deliver a document that is
originally in paper form, it must be converted into an electronic document.

The above described system of documents delivery serves as a general rule and
is applicable to all types of procedure mentioned in this text. It is possible to deliver via
data mailbox not only “electronic” order for payment in accordance with § 174 of the
CPC, but also an “ordinary” order for payment. On the other hand, if the conditions for
delivery to data mailbox are not met, e.g. the addressee does not have data mailbox, the
court will have to deliver both “ordinary” and “electronic” orders for payment using
other means of delivery (typically delivery via provider of postal services). In this case,
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the “electronic” order for payment in not actually electronic, it is a deed. This also
shows the “quality” of current Czech legislation in this matter.

[G] Defence against Payment Order

[1] Opposition by the Defendant

An “ordinary” and an electronic order for payment can be challenged by filing an
opposition with the court. The defendant has 15 days from the date of service to
challenge an order for payment. The opposition need not be substantiated. If just one
of the defendants challenges an order for payment in good time, the order is revoked in
its entirety (§ 174 subsection 2 CPC). The order for payment is revoked “ex lege”; court
shall not issue a separate resolution. There is no special procedure after revoking an
order for payment; the court hears the case in standard first instance adversarial
proceedings. The next step therefore consist in that the court orders a hearing on the
matter in standard first instance adversarial procedure (§ 174 subsection 2 CPC).

Also the defendant can file the statement of opposition against the order of
payment using electronic form with certified electronic signature (§ 174a subsection 6
CPC). Unlike the application to issue an electronic order for payment, the electronic
form of statement of opposition is only an option, not an obligation.

The defendant may challenge the courts decision only in the part concerning
costs of proceedings. In this case the challenge is not in the form of an opposition, but
an appeal (§ 174 subsection 2 CPC); procedural time limit is the same as for an
opposition (§ 204 subsection 1 CPC). The court of appeal will decide on the reimburse-
ment of costs, not court of first instance. If defendant appeals only against the
statement on costs of proceedings, the statement of the order for payment on merit is
unaffected; in this part the order for payment has the effect of a final decision.

[2] Objections against Bills-of-Exchange (Cheque) Order for Payment

Defence against a bills-of-exchange (cheque) order for payment is not in form of an
opposition, but objections (§ 175 CPC). Objections and an opposition cannot be
confused because of the substantial difference between them.

Objections against bills-of-exchange (cheque) order for payment shall be lodged
within 15 days from the date of service. The defendant must within this period state all
his objections to the bills-of-exchange (cheque) order for payment; the court will not
take into consideration objections raised later. Concentration of proceedings does not
apply to objections to lack of procedural conditions, because these are objections court
should take into account any time during the procedure.

Objections may have both procedural and substantive nature. As to the substan-
tial objections we can point out e.g. recompense of a mature claim, statutes of
limitation, invalidity of bill or cheque, etc.

The court will refuses objection without a hearing in cases where they are lodged
late, by unauthorised person or do not contain reasoning (§ 175 subsection 3 CPC). If
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there is no reason for refusing objections, the court orders a hearing on the matter.
Depending on the outcome of proceedings concerning objections, the court will either
uphold the bills-of-exchange (cheque) order for payment or revoke it and in what
extent. And for that it is clear that, unlike an opposition, objections do not revoke the
bills-of-exchange (cheque) order for payment. While an “ordinary” or electronic
payment order is revoked “ex lege” only because the timely statement of opposition
was lodged, the bills-of-exchange (cheque) order for payment is not revoked by
objections themselves, but only by a court decision on them. Timely filed objections
merely postpone formal legal force and enforceability of the bills-of-exchange (cheque)
order for payment.

The defendant may appeal the courts decision only in the part concerning costs
of litigation (§ 175 subsection 6 CPC). To this appeal shall apply “mutatis mutandis”
the same as stated above for the appeal against costs of litigation for the “ordinary” and
electronic order for payment.

[3] Effects of the Absence of Timely Defence

All these types of order for payments shall become effective as final judgments, i.e. they
have all characteristics arising out of their legal force. They are binding on the parties
as well as on all public authorities, and they constitute “res iudicata”. They cannot be
contested nor by appeal nor by appellate review (i.e. remedial measure decided by the
Supreme Court). They can be challenged only by filing action for renewal of proceed-
ings or action for mistrial. Action for renewal of proceeding shall be filed only if reason
for renewal (e.g. appear new facts or evidence that the party could not have used
without own guilt in the original proceedings, and that can induce a favourable
decision for him) could apply to conditions, under which listed types of orders for
payment were approved (§ 228 subsection 2 CPC). Reasons for action for mistrial can
be (pursuant to § 229 subsection 2 CPC) violation of “lis pendens”, “res iudicata” or
material unenforceability of the order for payment.

[H] Costs of Procedure

Costs incurred in connection with payment order procedure consist primarily in court
fees and costs associated with representation before court (remuneration for represen-
tation, lump-sum reimbursement of cash expenses, and possibly remuneration for the
value added tax).

According to the Act on court fees (Act No. 549/1991 Coll.), court fee for an
“ordinary” order for payment and a bills-of-exchange order for payment is CZK 1,000,
when sued for an amount up to CZK 20,000 including; for amounts exceeding CZK
20,000 up to CZK 40,000.000 the court fee is 5% of the claimed amount; for amounts
higher than CZK 40,000,000 court fee is set at CZK 2,000,000 and 1% of the amount
exceeding CZK 40,000,000 (amount higher than CZK 250 million is not included).
Lower rates are set for electronic order for payment; if sued for amount not exceeding
CZK 10,000 included, the court fee is CZK 400; for amounts exceeding CZK 10,000 up
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to CZK 20,000 court fee is CZK 800; if sued for amount exceeding CZK 20,000, the court
fee is 4% from the claimed amount.

Attorney’s fee was for the purposes of deciding on costs of litigation set as lump
sum, regardless of the amount of legal services performed by attorney. This fixed
lump-sum was regulated by regulation No. 484/2000 Coll., and depended on the
claimed amount of money. The regulation was annulled by the Constitutional court
(judgment Pl. ÚS 25/12 of 17 April 2013). Attorney’s fee is now fixed in the Regulation
No. 177/1996 Coll., advocates tariff, and depends on the amount of performed legal
services.

Attorney is also entitled to lump sum payment of cash expenses for every legal
service act in the amount CZK 300; pursuant to § 13 of the Regulation No. 177/1996
Coll., advocates tariff. In order proceeding, claimant’s attorney usually does two legal
service acts, consisting of the preparation and legal representation, and filing action for
order for payment; lump-sum remuneration for these two acts is CZK 600.

Remuneration for value added tax forms part of costs of litigation under § 137
subsection 3 CPC; only if – simply put – attorney is registered for VAT. The amount of
VAT is currently 20% according to Act. No 235/2004 Coll.

As well as in standard adversarial proceedings, the principle for decision on
compensation of costs of litigation is success in the matter (§ 142 subsection 1 CPC). In
order for payment court awards the claimant remuneration of all costs that were
necessary for efficient implementation or interference with rights against the defen-
dant.

[I] Enforcement of the National Order for Payment Domestically and
Abroad

The court shall issue the order for payment, electronic order for payment or bill-of-
exchange or cheque order for payment if all statutory conditions are met. If the order
for payment is not challenged or any objections are filed, it has the effect of a final
decision. There is no need to further decision for the order for payment to be an
enforceable title for enforcement procedure.

Order for payment, electronic order for payment and bills-of-exchange (cheque)
order for payment are execution titles. In the national regime it is possible to propose
either enforcement carried by court under Civil Procedure Code (§§ 251 et seq. CPC) or
execution ordered by court and carried by judicial executor in accordance with the
Execution Code (Act No. 120/2001 Coll.).

In the Czech Republic it is possible to enforce also foreign execution titles. It
depends whether it is execution title governed by international treaty, or by directly
applicable European Union act (e.g. Council Regulation (EC) No. 44/2001 (hereinafter
Brussels I Regulation) or Council Regulation (EC) No. 805/2004). If no international
treaty or European Union law is not applicable, then – until the end of 2013 – §§ 63 et
seq. of the Act. No. 97/1963, Coll. on International Private and Procedural Law applies.
According to this Act a foreign decision shall not be enforced and recognised under
these conditions:
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(a) the recognition or enforcement is impeded by exclusive jurisdiction of Czech
courts or where the proceedings could not have been conducted before any
authority of foreign state if provisions concerning the competence of Czech
courts had been applied to the consideration of jurisdiction of the foreign
authority;

(b) in the same case as the case in question, a final and conclusive decision has
been issued by Czech authorities or a final and conclusive decision of an
authority of a third state has been recognised in the Czech Republic;

(c) the authority of the foreign state deprived the participant against whom the
decision is to be recognised and/or enforced of the possibility to duly
participate in the proceedings, particularly if this participant was not served
the lawsuit or the writ of summons personally or if the defendant was not
served the lawsuit personally;

(d) recognition is contrary to Czech public order;
(e) reciprocity is not guaranteed; reciprocity shall not be required if the foreign

decision is not directed against a Czech citizen or a Czech legal entity.

Recognition of foreign decision in property matters is not pronounced by separate
judgment. The Czech court recognises a foreign judgment by taking it into account, as
if it was a decision of the Czech authority. Under these conditions it is possible to
enforce a foreign judgment on property rights if its enforcement is ordered by Czech
court. The decision must contain reasoning.

The Czech Republic has a new Act on International Private Law No. 91/2012
Coll.; it should take effect from 1 January 2014. This act contains in §§ 14 to 16 the
same rules as described above.

Czech orders for payment may be subject to execution abroad, under conditions
set by international treaties, above mentioned, by EU regulations or national legisla-
tion. In case of order for payment and electronic order for payment this situation will
not be frequent, because “ordinary” and electronic orders for payment cannot be
issued if the defendant is to be served abroad (§ 172 subsection 2 point b) CPC).
However, we cannot exclude this situation as such, because e.g. the defendant may
move abroad only after the order proceedings, or had residence or seat abroad, but
during the proceedings he was served to data mailbox, and therefore it was not there
was nothing precluding issuing of order for payment. There is no similar regulation for
a bills-of-exchange (cheque) order for payment as in § 172 subsection 2 point b) CPC.
The Czech law does not prevent its recognition and execution abroad.

[J] Comparison between National and EU Order for Payment Procedure

Differences between national and EU order for payment procedure are following:
Regulation (EC) No 1896/2006 of the European Parliament and of the Council of 12
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December 2006 creating a European order for payment procedure (hereinafter: Regu-
lation No 1896/2006)17 excludes from its scope claims arising out of non-contractual
obligations (Article 2 subsection 2 point b) CPC). Leaving aside the bills-of-exchange
(cheque) order for payment procedure (which can naturally apply only to claims
arising out of bills-of-exchange or cheques), there is no such restriction for “ordinary”
or electronic orders for payment. They can therefore be used for both contractual and
non-contractual obligations.

An application for a European order for payment shall be express and made using
standard form. In this respect, European legislation is the same as national electronic
orders for payment procedure; for bills-of-exchange (cheque) orders for payment then
both have the requirement that the application must be express. In contrast, regulation
of “ordinary” orders for payment under § 172 CPC do not require an application to be
express. It is sufficient that the claimant asserts a right to payment of a pecuniary claim,
and this pecuniary claim arises from the facts statement made by the claimant and
other conditions being fulfilled. Then, the court shall issue an order for payment even
though the claimant have not applied for it.

Differences are also in the content of applications. Regulation No 1896/2006
requires only that claimant individualised his claim so as not to be confused with
another, and that the defendant knew what claim was raised against him, and therefore
can consider filing an opposition; for evidence it suffices its description. National law,
however, requires for all types of actions for order for payment that the claimant did
properly all recitations, under which it would be possible to assess whether the alleged
claim arises out of these facts. Also, it is not sufficient to merely describe the evidence,
written documents have to be attached. In the bills-of-exchange (cheque) procedure, it
is necessary to attach original bills or cheques, eventually oppositions or other
documents.

Pursuant to Article 8 of the Regulation No 1896/2006 the court seised of an
application for a European order for payment shall examine whether requirements set
out in Articles 2, 3, 6 and 7 are met and whether the claim appears to be founded. This
examination may take the form of an automated procedure. Something like that at
national level is not possible. While the national court does not examine whether
alleged facts are true, court must examine whether at least the alleged amount arises
out of these facts. This can be done only by human, not computer examination.

Article 10 of the Regulation No. 1896/2006 allows claimant – after being informed
by the court – to modify his application. Based on this the court may issue a partial

17. In Czech literature see Jan Brodec, Evropský exekuční titul a evropský platební rozkaz
[European Execution Title and European Payment Order], Právník No. 9, 1025 (2005). Barbora
Nováková, Evropský platební rozkaz [European Payment Order], Právní rádce No. 7, 20 (2007).
Petr Smolík, Ř ízení o vydání evropského platebního rozkazu [European Payment Order
Procedure], Právní fórum No. 12, 518 (2009). Karel Svoboda, Evropský platební rozkaz za
dveřmi [European Payment Order behind the Door], Právní rádce No. 10, 30 (2008). Alena
Winterová, Civilní soudní ř ízení opě t jinak [Another Change of Civil Procedure]. Právní
zpravodaj, No. 12, 14 (2008). Marta Zavadilová, Pavel Horák, Evropský platební rozkaz a jeho
role v českém civilním procesu [European Payment Order and Its Task in the Czech Civil
Procedure], [Právní rozhledy 22/2006, s. 803]. According to statistical data for the year 2011 was
issued only 60 EU orders for payment.
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European order for payment. This is not possible in the national order for payment
procedure; the national court either fully complies with the application and issues an
“ordinary”, electronic or bills-of-exchange (cheque) order for payment, or orders a
hearing and hears the case in standard adversarial civil procedure. This is indeed
another difference, because if requirements to issue order for payment are not met,
then national court does not issue a negative decision but hears the case in ordinary
civil adversarial procedure.

The defendant may lodge a statement of opposition against European payment
order within 30 days of service of the order on the defendant. Time limit for national
orders for payment is 15 days.

If a statement of opposition against European payment order is lodged within the
time limit, the proceedings shall continue before the competent courts of the Member
States of origin in accordance with the rules of ordinary civil procedure unless the
claimant has explicitly requested that the proceedings be terminated in that event
(Article 7 subsection 4 Regulation No. 1896/2006). National law does not allow the
claimant a similar approach. The same result would be achieved by the claimant only
if he took his action back.

The European order for payment shall be established for the collection of
pecuniary claims that have fallen due at the time the application is submitted (Articles
4 and 8 of the Regulation No. 1896/2006). In contrast, under Czech law it is sufficient
if the claim is due only during court decision-making (§ 154 subsection 1 CPC).

Czech law does not allow other means of defence against the statement in the
order for payment than a statement of opposition; there is no equivalent to the “review
in exceptional cases” as regulated in Article 20 of the cited regulation in national law.
The action for renewal of proceedings or action for mistrial, that can be filed in some
cases, are so called extraordinary relief aimed at specific deficiencies. Therefore it is not
possible to compare them with the review in exceptional cases.

We can say that the national regulation of order for payment procedure is quite
satisfactory. The main problem consists probably in not sufficient regulation of
electronic orders for payment; the Czech legislator, instead to increase use of electronic
means for the existing order for payment regulation, did not understand foreign
regulation, and treats electronic order for payment as another type of procedure, in
addition to existing the “ordinary” order for payment procedure.

§4.03 IMPLEMENTATION OF ORDER FOR PAYMENT PROCEDURE
REGULATION NO 1896/2006

[A] Competent Court (Subject Matter, Local Jurisdiction)

The jurisdiction of courts is decided using the appropriate EU legislation, especially
Brussels I Regulation. If under rules in Brussels I Regulation the Czech courts are
competent, their territorial and substantive jurisdiction is determined according to
general rules contained in the CPC; we can therefore refer to chapters above on
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National order for payment procedure, section competent court. Centralised system, as
in Austria or Germany, does not apply in the Czech Republic.

As a rule, substantially competent court will be district court in whose area is the
defendant’s residence.

[B] Application for a European Order for Payment

For the petition all forms of communication may be used, same as in the national
procedure. Motion to issue order of payment may be submitted undoubtedly also
electronically (§ 42 CPC).

Application for a European order for payment may be submitted in Czech,
English and Slovak.

Regarding number of copies of the application, general rule for domestic civil
procedure applies: Written applications must be submitted to the court in as many
copies as necessary for court and everyone who is served with these documents. As a
rule, the claimant usually submits the application in duplicate. For electronic form of
application for a European order for payment it does not make sense to talk about any
copies.

[C] Issue of the European Order for Payment

According to Article 8 and point 16 of the Recital of the Regulation No 1896/2006, the
court examines before issuing the European order for payment these conditions:

– application is within the scope of Regulation No. 1986/2006 (Article 2);
– dispute has cross-border nature (Article 3);
– pecuniary claim has fallen due at the time when the application for a European

Order for payment is submitted (Article 4);
− application was submitted to a competent court (Article 6);
– application contains all requirements necessary under Article 7 of the Regula-

tion No 1986/2006;
– claim appears to be founded. Based on this court shall refuse all apparently not

founded claims, if this fact arises out of the standard form.

Judicial acts in order for payment procedure can be made not only by a judge, but also
by a senior court official (§ 10 subsection 1 point a) of the Act No. 121/2008 Coll., or
senior court officials and senior prosecution officials and or amendments or related
acts). Automated computer processing is not applied.

An European order for payment shall be delivered to the defendant’s own hands.
Alternative delivery, consisting of consignment of a document and then fiction of
delivery in case addressee does not collect the document, is expressly excluded (§ 174b
subsection 1 CPC).

Chapter 4: Czech Republic: Simplification of Debt Collection §4.03[C]

169

htt
p:/

/w
ww.pb

oo
ks

ho
p.c

om



[D] Opposition to the European Order for Payment

The statement of opposition shall be submitted in any form, in which generally
applications under the CPC are made.

The Civil Procedure Code does not explicitly regulate how the European order for
payment is transferred into ordinary order for payment procedure. Explicit regulation
is missing, although Article 17 point 2 of the Regulation No. 1986/2006 envisages such
national regulation. In this situation first sentence of § 174 subsection 2 CPC will be
applied by analogy. Under this, regulation statement of opposition revokes “ex lege”
order for payment and court orders hearing (this will be of course preceded by
preparation, in which court will cater substantiated plaintiff’s motions). Therefore,
court will issue no decision on this matter.

[E] Absence of Timely Opposition

CPC does not regulate how the court should proceed in case if the defendant fails to
lodge timely statement of opposition. It is therefore necessary to turn to Article 18 of the
Regulation No 1986/2006, and use an analogy to the provisions on national order for
payment procedure.

If the defendant fails to lodge statement of opposition within 30 days, court will
after expiration of a period for delivery, and then using Form G make the order for
payment enforceable. Formal requirements for enforceability in accordance with
Article 18 subsection 2 of the Regulation No. 1986/2006 are not explicitly prescribed.
But using an analogy we could presume, that the European order for payment that was
not challenged has the effect of final decision. Thus it becomes final, and if the
defendant fails to pay voluntarily within 30 days, it becomes enforceable too.

[F] Safeguarding the Debtor’s Rights

Regarding the review of the European order for payment based on grounds listed in
Article 20 of the Regulation No. 1986/2006, the CPC contains only rules determining
which court is competent, to whom the decision in the matter should be delivered and
if it is possible to file remedial measure.

Court competent to review is the court in the Member State of its origin (§ 174b
subsection 2 CPC). If the court decides that the review is justified for one of the reasons
laid down in the Regulation, the European order for payment shall be null and void.
Resolution on dissolution of the order for payment is delivered both on defendant and
claimant (§ 174b subsection 2 CPC). It is not possible to appeal against the decision that
upheld the application on review (§ 202 subsection 1 point o) CPC). Neither the
Regulation No 1986/2006 nor CPC does not expressly regulate what are the legal
implications of the resolution that upheld the application on review of the European
order for payment. Thus whether the procedure ends or the procedure on European
order for payment will continue, whether the proceedings will be transferred to
adversarial civil procedure. Probably the second possibility is correct (the procedure on
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European order for payment will continue), because there still remains application for
European payment order.

If the court rejects the defendant’s application on review, court should in our
opinion dismiss the application and serve on the parties. Using a contrary argument it
is possible to conclude under § 202 subsection 1 point o) CPC that the defendant may
file an appeal against this decision.

[G] Costs of Procedure

Nor the CPC or the Act on court fees regulates costs of litigation of the European order
for payment. Hence applies what was stated above for the “ordinary” Czech order for
payment.

[H] Enforcement in the Member State of Enforcement

Czech procedural rules do not contain any specific provision concerning the European
order for payment as an enforceable title. The European order for payment declared
enforceable in accordance with Article 18 of the Regulation No. 1986/2006, is thereof
an execution title. On this basis, the pecuniary claim granted can be collected in the
judicial enforcement in accordance with Code of Civil Procedure, or in execution
ordered by court and carried out by judicial executor under Execution code (Act No.
120/2001 Coll.).

§4.04 NATIONAL SMALL CLAIMS PROCEDURE

In the Czech Republic there are no provisions regulating small claims procedure. Any
proceedings in the court of first instance are governed by the same rules, regardless of
what is the value of the dispute. This is relevant only for appeal proceedings, because
§ 202 subsection 2 CPC provides that an appeal is not allowed against judgment on
pecuniary performance not exceeding CZK 10,000 (accessory claims are excluded).
This restriction does not apply to an appeal against the decision on recognition and
default judgment. In this case the appeal is possible even if the value of the dispute was
less than CZK 10,000.

Absence of any national legislation on small claims procedure can be considered
as one of the reason for quite considerable length of proceedings in the Czech Republic.

§4.05 IMPLEMENTATION OF SMALL CLAIMS REGULATION NO
861/2007

[A] Introduction

Implementation of small claims procedure in the Czech Republic is quite simple: there
is no single one provision in CPC or other Acts. It is necessary to look for answers to
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question posed by the Regulation (EC) No 861/2007 of the European Parliament and of
the Council of 11 July 2007 establishing a European Small Claims Procedure (herein-
after: Regulation No 861/2007) in the provisions of CPC, which generally regulate
adversarial procedure in the court of first instance; of course with modifications which
result from the regulation.18

[B] Competent Court

District courts have subject-matter jurisdiction to hear small claims cases, unless § 9
CPC provided as an exception regional courts. These exemptions apply primarily in
commercial matters.

Asserting territorial jurisdiction will usually follow a general court of the defen-
dant, unless it was one of the cases of exclusive jurisdiction or territorial jurisdiction at
choice (§§ 84a et seq. CPC).

[C] Formal Prerequisites for the Introduction of the Procedure

An application for small claims procedure shall be made using any means of commu-
nication, which are possible to file any motion at court (§ 42 CPC). Therefore the same
as for “ordinary” order for payments applies.

According to a communication made by the Czech Republic, acceptable lan-
guages are in addition to Czech, Slovak and English.

[D] Conclusion of the Procedure

There is no regulation on small claims procedure and decision in Czech procedural law.
General rules therefore apply, modified by rules contained in the Regulation No
861/2007. We can thus conclude that the court gives a judgment within the time limits
set by Article 7 of the Regulation No 861/2007. Court decides on the merits and either
grants the motion and orders the defendant to pay he claimed amount, accessories and
costs of litigation, or the court rejects the motion fully or partly and according to this
decides on consists of litigation. With regard to the fact that the defendant may fully or
partly recognise the claim (form C) we can conclude that in this case the court may
decide on judgment on recognition. It might not be even excluded default judgment, if
the court orders a hearing (Article 7 subsection 1 point c)), the defendant fails to appear
in court with no apology, and other conditions under § 153b CPC are fulfilled.

Given the total absence of regulation regarding court proceeding in issuing a
certificate concerning a judgment in the European Small Claims Procedure (Article 20
point 2 of the Regulation No 861/2007), it is discussed that this procedure is of informal
nature. Any of the parties may ask the court to issue a certificate concerning a judgment

18. Petr Lavický in Ludvík David, František Ištvánek, Naděžda Javůrková, Martina Kasíková, Petr
Lavický et al. Občanský soudní řád. Komentář . II. díl [Civil Procedure Code. Commentary. II.
Part], 1943 (Wolters Kluwer ČR, a. s., 2009).
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in the European Small Claims Procedure and the court grants this motion by filling in
this certificate. There is no hearing and no formal decision on this matter. If the court
refuses to issue a certificate concerning a judgment in the European Small Claims
Procedure, there will be no decision that could be appealed against. Participant could
probably lodge constitutional complaint to the Constitutional Court. In this complaint
he could point out that his constitutionally guaranteed rights have been violated by
public authority (Article 87 subsection 1 point c) of the Constitution).

[E] Appeal against Judgment

Judgment of the first instance court shall be appealed against only if it was decided on
pecuniary claim not exceeding CZK 10,000 (approx. EUR 390); this limit does not apply
only in case of default judgments and judgments on recognitions. These judgments
may be appealed regardless of the amount in the proceedings (§ 202 subsection 2 CPC).
It follows that it is possible to appeal against decision in European Small Claims
Procedure if the court decided by issuing judgment on recognition or default judgment,
or the court held a contradictory judgment, but in the amount exceeding CZK 10,000.
The time limit on the appeal is 15 days. The appeal shall be filed in court which ruled
in the first instance. Parties to the proceedings are always informed about this.

Review on an appeal (extraordinary remedial measure decided by the Supreme
Court) is basically not permitted. One reason for its inadmissibility is that the pecuniary
claim does not exceed CZK 50,000 (approx. CZK 1,942), but this restriction does not
apply to appeal decisions concerning consumer contracts and labour law cases (§ 238
subsection 1 point d) CPC). Given that small claims cannot exceed EUR 2,000 (Article
2 of the Regulation) this type of remedy is as a matter of principle not permitted.

In theory it is possible to use other types of extraordinary remedies, namely an
action for renewal of proceedings or action for mistrial. Basically, these two actions
may be filed within three months; the first period shall begin from the time the party
learned the reason for renewal, or from the time he could use them (this time limit is
fundamentally limited to a three-year objective period that is based on entering into
legal force), the second period runs from the date the decision was served on the party.

It should be noted that in cases when appeal against decision is not permitted (§
202 subsection 2 CPC), parties usually proceed by challenging the first instance
decision with constitutional complaint. This is possible, but constitutional complaint
procedure is not a type of remedial measures. The Constitutional Court does not deal
with ordinary cases, but it decides cases regarding violation of constitutionally
guaranteed rights, e.g. right to a fair trial.

[F] Safeguarding the Debtor’s Rights

As noted above, national law does not regulate the procedure concerning issuing of
certificates under Article 2 subsection 2 of the Regulation; proceedings will be therefore
informal and will not entail any decision. It is not possible to consider the certificate to
be court decision; it is only a public instrument that certifies some legally relevant acts.
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It follows that the defendant cannot appeal against this certificate. His legal defence is
moved to the stage of enforcement proceedings; he then may either appeal against
decision on execution or propose its suspension.

There is no regulation for review of the judgment based on reasons set out in
Article 18 of the Regulation No 861/2007. From the general procedural rules it can be
inferred that the proceedings will be commenced on the application filed to the court
that issued this decision. Court will examine the merits of petitioner’s claim, and
according to its findings, either rejects the motion or revokes the contested decision; in
this case, the court should proceed in the European small claims procedure and
removes defect, that was the reason for granting the review.

[G] Costs of Procedure

Article 26 of the Regulation No 861/2007 is based on the principle of success in the
case. Under this principle the unsuccessful party shall bear the costs of litigation. This
basic rule is consistent with the basic rule in the Czech civil procedural Code for
adversarial civil proceedings (§ 142 paragraph 1 CPC).

Czech CPC, like other foreign procedural rules, however, contains other rules
that modify the basic rule. For example, if success and failure on both sides are about
the same, the court shall not award costs to neither one of these parties; for reasons
worthy of special consideration, the court needs not to award costs to the winning
party, etc. We believe that the purpose of Article 16 is not to exclude these rules
because such a conclusion would lead to obvious injustices. It can therefore be
considered to apply all the rules contained in the CPC relating to the decision on costs.

[H] Enforcement of the Judgment in the Member State of Enforcement

Given that there is no regulation implementing the European small claims procedure in
the Czech civil procedure, there is also no special provision for compulsory enforce-
ment of these claims. Hence the general rules that apply: Claim can be enforced either
in the enforcement proceedings conducted by the Court under Civil Procedure Code, or
in execution ordered by the court and carried out by court executor according to
Execution Code. Claim may be also enforced by any manner of execution on monetary
performance, e.g. sale of movable assets, deductions from wages or commandment
claims. Given that the execution will order the right to pay not higher than EUR 2,000,
it can be concluded that the sale of real estate or sale of the company, which also
includes the execution means for monetary compensation, will not be possible because
of the disparity between the amount of recovery and the value of the subject; this could
came into consideration only in cases where the debtor did not have other assets.

According to a statement made by the Czech Republic according to Article 21
subsection 2 point b) of the Regulation No 861/2007 the motion for enforcement or
execution may be in Czech, Slovak and English.

Refusal of enforcement under Article 22 of the Regulation No 861/2007 can take
place only in the context of enforcement proceedings or in execution proceedings, and
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in both cases, within the jurisdiction of district courts. If authorised person files motion
for execution or enforcement, then court rejects this motion if there exists any of the
ground listed in Article 22 of Regulation No 861/2007. It can certainly happen that such
considerations would not appear when deciding on execution or enforcement of the
decision, then the debtor is obliged to appeal against the ruling on the order of
execution or enforcement. The Court of Appeal on these grounds changes the resolu-
tion of the execution or enforcement by refusing this motion.

Also, to stop or limit enforcement under Article 23 of the Regulation No 861/2007
the enforcement authorities are competent. In court enforcement, this is always only
the district court. The execution of an enforcement order under the current Execution
Code is divided between the district court and the court executor.

§4.06 CONCLUSIONS

National regulation of order procedure in the Czech Republic is quite simple. Therefore
Regulation No 1896/2006 does not represent simpler, faster or less costly option for
application of pecuniary claims than the Czech regulation. These effects could be
theoretically afforded to the Regulation No 861/2007, since there is no national small
claims procedure. Therefore any regulation of such proceedings compared with the
current state is a step forward. The remaining problem is the lack of national
implementation of this Regulation No 861/2007. Since no single national provision
concerning this regulation was adopted, it is necessary to interpret courts steps very
creatively, which in terms of legal certainty is not a desirable situation.

ABBREVIATIONS

CPC Civil Procedure Code

CZK Czech Koruna

EU European Union

EUR Euro
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et al. Obč anský soudní ř ád. Komentář . I. a II. díl [Civil Procedure Code.
Commentary. I. and II. Part], 1943, (Wolters Kluwer ČR, a. s., 2009)
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civilním procesu [European Payment Order and Its Task in the Czech Civil
Procedure], [Právní rozhledy 22/2006, s. 803]

Michal Králík, Malá poznámka k platebnímu rozkazu a tzv. bagatelním vě cem [A Note
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