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Learning objesyives
This chapter will ifelis\fou to:

e learn in brief th& historical development of international law;
e understapthe meaning and concept of ‘international law’;
e appredicte.the nature, basis, and function of international law; and

o _yi{destand the modern context of international law.
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Chapter 1 International law in the modern context

Introduction

Not long ago, international law was regarded as unserious, unenforceable, and some-
- thing of a ‘non-law’ discipline. It meant little or nothing then to refer to oneself or
. bereferred to as an ‘international lawyer’. International law was regarded as politics
- dressed in the language of the law—a sentiment also reflected in academia. In most
: countries, university curricula did not include ‘international law’ until around the late
- 1970s. Academic writers rarely wrote about international law, and the few who did
: so wrote mainly for the benefit of officials of foreign ministries and diplomats, who
were mostly concerned with issues relating to consular relations and the protection
¢ of aliens in their countries. The rather cynical attitude of most countries towards
. international law was aptly captured by a famous English adage ‘English Law is law,
foreign law is fact, and international law is fiction’ (restated in A Contributor (1995)

54 CLJ 230. AN
>

.
. L

In the last fifty years, however, international IaW has ,‘b«tnessed aradical transforma-
- tion. Not only is it the fastest growing of an Ifz\}dlsapllne today, it is perhaps the
* most fashionable of all legal disciplines on'Q students to pursue. From its relative
. obscurity as a discipline developed mai\\\ﬁiur the convenience of States and of which
* ‘the great majority of the Iawyer{lo?q:.fa‘tates [knew] little or nothing’, as Oppenheim
. once put it (see ‘The Science of,{’(\natlonal Law: Its Task and Method’ (1908) 2 AJIL
: 313, 323), international Iaw‘ \ gfown into the most effective weapon for preserv-
. ing global peace and se% \)Today, international law regulates not only how States
behave towards o (\
. cially concernlnq g’protectlon of human rights, even within a State’s own territory.

er, but also how States deal with their own subjects, espe-

- This chapte Nwldes a concise discussion of what international law is all about. It
analyses(\ asis, nature, and ramifications of international law, and considers how
: |nte;~{(|\,nal law has become such a powerful tool for regulating interstate relations,
. Q‘h!)w its rules and principles are now applied across civilizations, religions, and
'Qultures all over the world.

Abrief history of international
law: a distinction between the
‘origin’ and ‘documentation’ of
international law

There is an extensive literature on the history and development of international law. However,
‘history’” depends on who is telling it, for what purpose, and for the benefit of which audi-
ence. For example, it is customary for most textbook writers to begin chronicling the origin



of international law by referring to developments in Western society. Some writers say that
international law, properly so called, began with the conclusion of the Peace of Westphalia in
1648, which ended the Thirty Years War in Europe. Some locate the birth of international law
in the post-Renaissance period or the classical era in Europe. Other accounts have provided
more or less recent narratives than these dates.

One common trend in most historical accounts of the origin of international law is the ten-
dency for writers to confuse the period when the formal documentation of international law
began with when international law, as a distinct legal field, emerged. These are two remark-
ably different issues that must not be confused. It is important to distinguish between saying
that international law, as used in modern times, began to grow from the second half of the
Middle Ages, and saying that international law actually began in the Middle Ages.

In Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law, Vol. 1: Peace (9th
edn, London/New York: Longman, 1996), p. 4, it is stated that:

As a systematised body of rules [international law] owes much to the Dutch jurist Hugo Grotius,
whose work, De jure belli ac pacis libri tres, appeared in 1625, and beca?b foundation of later

development. [Emphasis added]

(‘ N

This is a widely accepted view of when international law sth\\u to be properly documented
and systematized in contrast to when it actually eme@e 5 important to maintain this type
of distinction, in order to ensure the accuracy of h}* 21 analysis.

For many reasons it is difficult to speculate& 6o |nternational law was actually born. For
instance, the Chinese are among the vari xoples credited with inventing the art of writ-
ing, even if it was perfected elsewhere,c\\&ytheless the various Chinese languages were not
accessible to a great part of the WL \ ntil fairly recently. In this situation, how can one be
sure what the early Chinese SCE\ )ote about international law or State relations, or if they
wrote on the subject at al(’ \ v

Another difficulty is th \nugstion of who documented international law and what para-
meters were used*%de[ermmmg what constituted international law. Until the twentieth
century, the Gté(\ “d for measuring acceptability of civilization was mainly Western. In
the /nstztut@(h e Law of Nations (1884), James Lorimer classified China as ‘barbarous’.
In the_firsedition of his International Law: A Treatise, Vol. 1 (London: Longman: 1905),
pp. 34, Oppenheim ranked European States as number 1, American States, Liberia, and
Haiti as number 2, Turkey number 3, Japan number 4, and Persia, Siam, China, Korea, and
Abyssinia as number 5. He specifically pronounced that countries in the lower category have
not raised their civilization to the level of the Western States. In 1955, H. Lauterpacht (ed.),
Oppenheim’s International Law: A Treatise, \Vol. 1: Peace (8th edn, London: Longman, 1955),
p. 49, the author added India and Pakistan to the fourth category and removed Korea and
Persia from the fifth.

Perhaps this classification reflects the personal opinions of individual authors. However, such
opinions significantly affect how the contributions made by others are regarded. (For general
discussion, see Xue Hangin, Chinese Contemporary Perspectives of International Law. History,
Culture, and International Law, 355 Recueil des cours (Hague Academy of International Law,
2012); Sundhya Pahuja, Decolonising International Law (Cambridge: Cambridge University
Press, 2011).

Authoritative international legal scholars have also shown that the general belief that Hugo
Grotius's work was the first proper documentation of international law was inaccurate.

ME| [eUOIRUISIUI JO AIOISIY Ja1U]



Chapter 1 International law in the modern context

IS

According to Jennings and Watts (1996, see section 1.1):

Although he is rightly called the father of the law of nature as well as the law of nations, he has
created neither the one nor the other. Long before Grotius, the opinion was generally prevalent that
above the positive law which had grown up by custom or by legislation there was in existence
another law which had its roots in human reason and was therefore called the ‘law of nature’.
[Emphasis added]

One major problem with attempting to put a specific date on the origin of international law
is that most of what became international law principles already existed among primitive
nations long before documentation started. An example is the principle of good faith.

In his book Histories (trans. A. de Sélincourt, Harmondsworth: Penguin, 1954), Herodotus,
the ancient Greek historian, recorded the early transactions that took place between cer-
tain North African tribes. These early transactions, for the most part, constituted a practice
whereby commodities were sold between two tribes without as much as an exchange of
words. The Carthaginians, who inhabited several cities from the Gulf of Tunis to present-day

Tunisia around 1 BC, would arrive in ships, offload their goo o the beach, send a smoke
signal, and then retire. The other tribes would come, ins;uﬁ& e goods, and deposit a sum in
/4,

gold that they deemed a fair price for the goods. Th ?Qj#‘dginians would return, inspect the

e
f
gold, and, if satisfied, would take the payment aRe depart; if not, they would leave both the
gold and goods untouched until the other tgibe'se bosited a fair price. This is what Herodotus
described in his work as ‘silent trading'— b&zbs also Stephen Neff, ‘A short history of inter-
national law’ in Malcolm Evans (ed.),:\“fdationa/ Law (3rd edn, Oxford: Oxford University
\l N
Press, 2010), at p. 4. O

o

\
[t may be too optimistic to r'eg&'\tl ﬂ’!episode as international law proper. Nonetheless, the
narrative indicated the e@?f\n of the doctrine of good faith amongst ‘nations’, even if
this primitive form di (,\ aXactly correspond to the pacta sunt servanda. As we will see in
Chapter 3 dealing tﬁ«‘ the law of treaties, this well-established principle of international
law enjoins States™o implement faithfully those obligations that they assume under inter-
national IaWA

., 7))
The va L\lfmstances recalled earlier show the need to be cautious when dealing with his-
t({gﬂ,occounts of the origin of international law. However, by distinguishing the ‘origin’
f¥nternational law from its ‘documentation’, as Oppenheim did in the previous quota-

z'on, we avoid making hasty and often ill-founded conclusions about the ‘inception’ of

international law.

There is little academic benefit to derive from seeking the ‘origin’ of international law. As such,
this book seeks to understand the ‘meaning’, ‘basis’, ‘nature’, and the ‘modern context’ of
international law. Understanding these topics will be of greater benefit to those who are new
to the subject than would be an attempt to establish the origin of international law—at least
until such time as, as Oppenheim hoped in ‘The Science of International Law: Its Task and
Method’ (1908) 2 AJIL 313, 317:

The master-historian, to whose appearance we look forward, will in especial have to bring to
light the part certain states have played in the victorious development of certain rules and what
were the economic, political, humanitarian, religious, and other interests which have helped to

establish the present rules of international law.



thinking points

o Why is it difficult to render accurately a historical account of the origin of international law?
e What should be the focus of any account of how and why international law began?

e What is the importance of Hugo Grotius's early work on the development of international
law?

The meaning and concept of
international law

1.2.1 Whatis ‘international law’?

‘International law’ was believed to have been coined by the B% philosopher Jeremy
Bentham in 1789, who described it as ‘that branch ofjurisprudep:ax /lexclusively concerned
with] mutual transactions between sovereign as such’. (See gr@‘)Bentham, An Introduction
to the Principles of Morals and Legislation ([1789] ed B n{'\Bﬂ Hart, London: Athlone Press,
1970), p. 297.) This definition embodies the notiow&»\ﬂr’national law in the classical era
when the subject was regarded as applying only t&'\tu\>

W\

During this time, however, some writers bel (ﬁy‘ that international law applied to entities
other than States. William Blackstone‘ ap\'c\?.’hent English jurist, was of the view that apart
from applying to interstate reIations\Llerg}ional law also applied to individuals so that the
subject applies to ‘intercourse Wh'ci\\\gdst frequently occur between two or more independ-
ent states, and the individualst\%' g to each’ (W. Blackstone, Commentaries on the Laws
of England (1st edn, Oxfofd: ".c‘.’endon Press, 1765-69), Book IV, p. 66).

>

Most modern writers testaito define international law as a body of rules and principles appli-
cable only to States&k’t us consider some examples.

., /s
According tc Wgr’arry, ‘The function of law in the international community’ in M. Sgrensen
(ed.), M@j o1 Public International Law (London: Macmillan, 1968), p. 1:

‘In€ernational law’ is a strict term of art, connoting that system of law whose primary function it

is to regulate the relations of states with one another.

Section 101 of the Restatement of the Law (Third), Foreign Relations Law of the United States,
provides that:

International Law, as used in this Restatement, consists of rules and principles of general
application dealing with the conduct of states and of international organizations and with their
relations inter se, as well as with some of their relations with persons, whether natural or juridical.

And the Oxford Dictionary defines ‘international law’ as:

the law of nations, under which nations are regarded as individual members of a common polity,
bound by a common rule of agreement or custom; opposed to municipal law, the rules binding in

local jurisdictions. [Emphasis added]

ME| [BUOIIRUJD}UI JO 3d2DU0D pue Bulueaw ay |



Chapter 1 International law in the modern context

It is nowadays both problematic and outdated to define international law as only applying to
States. International law was so defined when it applied only to the relations among nations.
If we go back—perhaps to the late nineteenth century, when the proper documentation of
international law began—it is obvious that States created international law, through customs
that were common in their relation with one another. From this customary practice, States
began to record the rules and principles that they wanted to apply in their relations with one
another. The first modern type of such records was the 1856 Declaration of Paris, concluded
in an effort to end the Crimean War. States were thus the only subjects of international law at
these early stages, because they alone were capable of applying its rules and principles, and
it was only to them that international law could be applied. For this reason, as we will see in
Chapter 4, States remain the most important subjects of international law, making it some-
what accurate to continue to describe international law as the ‘law of nations’.

By the twentieth century, international law application opened wider. Following the
International Court of Justice’s Advisory Opinion in the Reparation for Injuries case—that
international organizations have their own legal personality—they became fully recognized
as international law subjects. Even then, Hersch Lauterpach 0 was a great campaigner
for the recognition of individuals as subjects of internatiom‘ﬁq , still wrote in 1947 that ‘As a
rule, the subjects of the rights and duties arising from%@w of Nations are States solely and
exclusively’ (H. Lauterpacht (ed.), International L Qg,‘eat/se (6th edn, London: Longman,
1947), p. 19). V&

As we will see in Chapter 4, in addition t}i;},‘;}'national organizations, international law now
applies to human beings in certain ciw‘ances. International organizations can apply the
rules and principles of internatignp-f\bwf which can also be applied to them. It is possible to
argue that since international Qﬁ’\\hﬁtions consist of States, a definition of international law
as applying to ‘States” invagi<pxy includes international organizations. However, as we will see
in Chapter 5, internatiocz\ ganizations are legal persons and subjects of international law
and, as such, they 'w'L)e distinguished from the individual States that compose them.

A similar opinipn.Was expressed in Akehurst’s Modern Introduction to International Law (7th

§er Malanczuk, London: Routledge, 1997), in which Akehurst noted that, dur-

ing the".'Q{d between the two World Wars, writers had no difficulty defining ‘international

Iagv.’\i“f.e law governing the relations between States. However, he said (at p. 1) that this
on

did not reflect the reality even at that time. The Holy See, although not a State, was recognized

rev'd edn,

to have international legal personality, and so, for certain purposes, were insurgents and some
forerunners of modern international organizations. Since the inter-war period, the matter has
become more complicated due to both the expansion of the scope of international law into new
areas and the emergence of actors other than states on the international plane, such as inter-
governmental organizations established by states, non-governmental organizations created by
private individuals, transnational companies, individuals and groups, including minorities and

indigenous peoples.

The extension of international law definition to cover entities other than States must be han-
dled with caution. While international law can be applied to or against natural persons—for
example, under the Rome Statute of the International Criminal Court (see Chapter 16)—
human beings cannot apply international law in the same way that States and international



organizations can. Thus, despite the fact that certain categories of human being (including
diplomats, staff of international organizations, among others) enjoy some international rights
and privileges that ordinary people do not, they cannot appear before the International Court
of Justice (ICJ), or conclude treaties on their own behalf, although they can do so as State
officials. Furthermore, individuals cannot open diplomatic missions (embassies, high commis-
sions, etc.) in foreign countries, no matter how important they may be. Therefore we need to
be cautious when we describe individuals as ‘subjects’ of international law for the purpose of
defining international law. In truth, they are international law subjects only because interna-
tional law can be applied to them under given circumstances; they cannot apply the rules of
international law in their own relations, and, as such, are not on the same platform as States
and international organizations as subjects of international law.

Nevertheless, it is no longer correct to continue to define international law as rules that apply
to States alone, even if States remain the most important subjects of international law. Thus,
in light of the shortcomings in the various existing definitions of international law, we propose
to define international law, for the purpose of this book, as:

a body of rules and principles, contained in various sources, inclu" aties and customs,
which the subjects of international law have accepted as bindiné((;t]\m eitherin theirrelations

) ) ) I N
with one another per se, or in those with other juristic or ng%»rsons.
q &

definitions in many ways:

This definition is distinguishable from most of the ex@'(n

. A . . A N
e it recognizes that international law applies too?‘&‘ves other than States;
-
e it lists the main sources of international4a® ieaties and customs—but is not limited to
h , *
these; RN
e it reveals that the authority of inter “3ional law derives mainly from the acceptance of its
- AL |
binding force by its SUbjGCtS@Q
e it demonstrates that intérnaihal law does not regulate only the relations of one State with
another, but also governs the relations of States with humans and juristic persons (whether

nationals or forei&&rs,.
-«
D)

N\ ™
thinkin Q?fﬁ\ s
o [fwlain the meaning of international law as the “laws of nations’.
e List which entities other than States may apply international law and those to which inter-
national law may apply.

e To what extent does the proposed definition of international law improve upon or detract
from other definitions of international law with which you are familiar? )

1.2.2 Public and private international law: a distinction

As a concept, we use the phrase ‘international law’ rather loosely to refer to two distinct areas
of a legal discipline. On the one hand, when we say ‘international law’, we may mean ‘public
international law'—that is, the law of nations, which, as discussed previously, concerns rela-
tions among subjects of international law.

ME| [BUOIIRUJD}UI JO 3d2DU0D pue Bulueaw ay |



Chapter 1 International law in the modern context

example

Let us suppose that two fictional States, Candoma and Rutamu, regularly conduct rela-
tions with each other and that they each have an embassy on the other’s territory. Thus the
exchange of diplomatic officials between these countries, the conclusion of treaties regu-
lating the treatment of nationals of one visiting the territory of the other, the adoption of
rules and principles for dealing with the commercial enterprises of one country carrying on
business in the other, and so on, are all matters for public international law. This is because
such matters involve the application of certain rules and principles of international law to
the two States. The rules and principles are ‘public’ because neither State can claim owner-
ship of them; rather, they are rules agreed upon by both Candoma and Rutamu alone, or
in conjunction with other States. D

On the other hand, when we say ‘international law’, we may, in fact, mean ‘private interna-
tional law’, otherwise called ‘conflict of laws’. This is a branch of international law that deals
with relations between individuals or legal persons, such as cor‘p{ations, in which the laws of
more than one State may be applied. Private internationa}@or conflict of laws, concerns

rules developed by States to deal with such matters as tr(;&f, ions involving private nationals
of one State and another State, which may contain ;f@\‘foreign elements.

example

A
Let us imagine that X and Y are Candorra"\'ﬁzens who married in Candoma, but live in
Rutamu. Their children were born in Ri oty “%ind they carry on business activities in that coun-
try. In a divorce proceeding betw‘eep:‘\\' HY instituted in a Rutamuan court, the resolution of
issues concerning the custody qf"\\l"d]ildren, the distribution of property owned by the cou-
ple, and the disposition of t (\ sources will involve a consideration of the law of Candoma,
under which the couple g terarried, and that of Rutamu, under which their children were
born and under whigh L‘y:fand their children reside, and under which they practise their busi-
ness. It is the interau_lu‘ﬁ of the laws of Candoma and Rutamu, and the consequences arising
therefrom, t(i&kan: referred to as ‘conflict of laws’, or ‘private international law’. )
oS

LN ~\7J—
\
C’ \

Qﬁ&-’Although the laws of two States (Candoma and Rutamu) are involved in the divorce

roceedings between X and Y, the case is not actually between these two States. Rather, the
case is about how Candoman nationals who, despite having married in Candoma, must have
their marriage dissolved in their country of domicile, Rutamu, which, nevertheless, must con-
sider how Candoman law deals with certain issues arising in the proceedings.

Distinguishing between ‘public’ and ‘private’ international law does not imply that these two
aspects of international law are always mutually exclusive, or that they operate independently
of each other at all times. On the contrary, there are circumstances in which certain aspects
of these two ‘international laws’ interrelate, and in which one may be relevant in determining
whether a breach of the other has occurred.

In Jennings and Watts (1996, see section 1.1), at p. 7, it was said that:

Although the rules of private international law are part of the internal law of the state con-

cerned, they may also have the character of public international law where they are embodied



NOTE It must always
be borne in mind
that this book is
concerned only with
public international
law and not private
international law.

in treaties. Where this happens the failure of a state party to the treaty to observe the rule of
private international law prescribed in it will lay it open to proceedings for breach of an interna-
tional obligation owed another party. Even where the rules of private international law cannot
themselves be considered as rules of public international law, their application by a state as part
of itsinternal law may directly involve the rights and obligations of the state as a matter of public
international law, for example where the matter concerns the property of alien or the extent of

the state’s jurisdiction.

This is a very important observation. Indeed, situations may arise in which failure to apply
the rules of private international law may be regarded as a breach of public international
law. As will be seen in Chapter 3, States accept certain private international law rules as
governing their international relations and such rules may involve private international law
issues. Therefore if a State fails to apply a private international law rule embodied in a treaty
to which it is a party, that failure may be considered to be a breach of an international
obligation agreed upon by the two States, which, in effect, constitutes a breach of public

international law. \
N
.. . (7.
thinking points A
NS

e Distinguish between ‘public’ and ‘private’ /nternam@a ""
e Are public and private international laws mutua//Pf \J/ve7

e Name one circumstance under which the fa//urom‘pp/ya private international law rule can

give rise to a breach of public internationg, ! ~
gy N

D
'\\\
1.2.3 General, r@,@nal, and particular international law

Aside from the distingtion vetween public and private international law, a further categoriza-
tion (although n Q stinction as such) can be made in the operations of public international
law. While th\Q@a general body of rules and principles that makes up public international
law, the ¢re . evion of these rules and principles may sometimes vary. Generally speaking,
inte &w law rules may operate globally, but they may also be restricted to specific regions
of th tgv

nonetheless, there are certain rules that are peculiar to particular regions of the world. Thus
we often speak of ‘general’ international law and ‘regional’ international law in respect of the

orld. Usually, international law applies to a vast majority of States all over the world;

universal or regional application of international law.

The basis of the distinction between ‘general’ and ‘regional’ international law lies mainly
in the scope of the application of international legal rules, as well as the number of States
involved. General international law usually applies to a greater majority of States in all regions
of the world. Regional international law may also apply to a considerable number of States
(although they are usually fewer than those involved in ‘general international law’), but the
States are usually located within a single region of the world.

Whereas the rule prohibiting the threat or use of force by States (see Chapter 10) is an exam-
ple of general international law, because it applies to all States regardless of the region in
which they are located, the ‘Estrada’ doctrine, which concerns the ‘recognition of States’
(see Chapter 4), originated from and initially operated only in Latin America. However, more

ME| [BUOIIRUJD}UI JO 3d2DU0D pue Bulueaw ay |



Chapter 1 International law in the modern context

=
o

States elsewhere have now adopted the doctrine. Another example of regional international
law can be seen in the requirements set for new entities aspiring to become States in Europe,
under European Union law, in addition to fulfilling the criteria of statehood under the 1933
Montevideo Convention. These new rules apply only in Europe (see Chapter 4).

It is also possible to describe some rules of public international law as ‘particular international
law’. This refers mainly to rules that are accepted by only a few States, but which are not con-
fined to a particular region of the world. Such a rule is not ‘regional international law’, since
the few States that subscribe to it are not necessarily confined to the same region (in which
case, it would be ‘regional international law’ notwithstanding the small number of States).
Thus referring to such a rule instead as ‘particular international law’ accurately represents the
fact that it applies only to a few States, unrelated to their geographical location.

The bulk of international legal rules are applied on a universal basis. Examples of such rules
can be found in eminent international treaties such as the Charter of the United Nations (UN
Charter) and various human rights treaties—especially the International Covenant on Civil
and Political Rights (ICCPR) and the International Covenant om%)nomic, Social and Cultural
Rights (ICESCR). In addition, general international law rules;\@e found in such specific legal
regimes as the 1948 Convention on the Prevention ans F};b‘\h ent of the Crime of Genocide

(the Genocide Convention). - \o4

)
O
Although ‘regional’ or ‘particular” internationditaWs are subservient to general international
law, there are occasions when regional or &gycuiar international law obligations clash with
general international law obligations. @é}.‘@'to avoid such situations, general international

law often regulates the relations betw33¥itself and its subcategories (see Chapter 2).

*
Article 103 of the UN Charter p'?)l'(‘éé: ‘In the event of a conflict between the obligations of
the Members of the Unite INQFONS under the present Charter and their obligations under
any other international c\ hient, their obligations under the present Charter shall prevail.’
v

This provision rela‘r(;;!ecifically to the obligations of UN member States under any other
international agre&ments, but such other international agreements include those that apply
either amor xfew States or in a particular region. The other obligations of the UN mem-
ber Sta*\n(ﬁ\)er which their Charter obligations take precedence might be obligations under

ger‘ey\ntemational law (outside those of the UN Charter), regional international law, or

QJQ lar international law. This means that even within the class of general international law,

he obligations assumed by States under the UN Charter (which embodies general interna-
tional law) are superior to their obligations under other agreements, which may also embody
general international law.

Further, Article 53 of the 1969 Vienna Convention on the Law of Treaties (VCLT) states that:

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general
international law. For the purposes of the present Convention, a peremptory norm of general
international law is a norm accepted and recognized by the international community of States as
a whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character.

As will be discussed fully in Chapter 2, a peremptory norm—otherwise called ius (or jus)
cogens—is widely regarded as the most fundamental norm of the international community,
breach of which shakes the very foundation of human civilization. Examples of such norms
include the prohibition of the slave trade, genocide, and the use of force by States. Peremptory



thinking point
Distinguish
between ‘general’,
‘regional’, and
‘particular’
international law.

norms are therefore rules of general international law and may not be contradicted by any
other rule, whether regional or particular international law. However, a peremptory norm may
be replaced by another norm of international law having a similar character, pursuant to the
provisions of Article 64 VCLT.

‘Regional’ and ‘particular’ international laws are not as popular today as they were in the past.
This is partly because almost all States are now members of the United Nations, and partly
because the existence of regional customs are being successfully challenged before the ICJ
(see Chapter 2). In a fast globalizing world where States are constantly expanding their areas
of cooperation, it is becoming increasingly difficult for a few States to claim that they accept
customs or rules not open to the vast majority of States.

KEY POINTS

e ‘General international law’ means a body of rules and principles of international law
that applies among a vast majority of States.

that apply to States within a particular region of the worlg example, the Estrada

e ‘Regional international law’ refers to the rules and princj@ef international law
. N
doctrine). [ (}J

f >
e ‘Particular international law’ refers to the rulesv(s‘inciples of international law
applicable to a few States regardless of Where*Q are located.

e The use of both ‘regional’ and ’particulardqx*national law has decreased consider-

ably in modern times. "

N
e |t is often very difficult for Stat onve the existence of a regional or particular
y AR 9

(4
custom, especially in matters in"&k‘idé States that are not located within the same

region. \\\
Sia

o

R :
The ngiﬁre of international law:
N
theories

Across generations, legal scholars, philosophers, thinkers, and political scientists have pro-
pounded various theories about the nature of international law in order to better understand
its functions, characteristics, and limitations. The most important and influential of these are
the naturalist, the positivist, and the Grotian schools. This does not constitute an exhaustive
list, but are only three of the many schools of thought that put forward different theories
about the nature of law and through which the nature of international law may be better
understood.

1.3.1 Naturalism

According to naturalism, there is a law of nature that applies to States just as such law
applies to individuals. In proposing that a law of nature applies to States and individuals, the
naturalists oppose the idea that States voluntarily, in their conduct with one another, should
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be bound by laws that they either make themselves or which they observe by custom.
Consequently, naturalists believe that all other types of law—including those that are man-
made—must conform to a higher (natural) law. Some eminent members of the naturalist
schools included Pufendorf, Hobbes (who would later become a positivist), Rutherford, and
Barbeyrac.

In The Concept of Law (Oxford: Oxford University Press, 2nd ed 1994), p. 186, H. L. A. Hart,
who was actually a positivist, agreed that:

there are certain principles of human conduct, awaiting discovery by human reason, with which

manmade law must conform if it is to be valid.

In a nutshell, natural law theory proposes that it is the same law of nature that regulates
human conduct that also regulates States in their conduct with one another. It posits that
while States, like humans, may make other laws by themselves, such laws must conform to
the law of nature in order to be valid. Nonetheless, because the naturalists do not accept
that States make the laws that bind them in their conduct with one another, they attracted
the title "deniers of the Laws of Nations'—that is, they WQ§e
law.

en to reject international

1.3.2 Positivism s\

Opposed to the natural law theory is the,*a)épt of positivism, a term believed to have been
coined in the 1830s by French sooa%‘q pher August Comte. Comte used the term positiv-
ism to mean something soentmc ﬂ’\a\ ob ective’, as opposed to something deduced through
some religious or speculatlve T’\“\‘ N

However, before d|scuss hwlsm as a theory on the nature of international law, we need
to remind ourselvesq a5 a concept, positivism is capable of a wide range of things. In this
regard, we can sp broadly of three branches of positivism. According to A. P. d’Entréves,
Natural LaW’Z&, .ev 'd edn, London: Hutchins & Co., 1970), p. 175, these are:

* imperafiism,

. P’}"\T'\llsm and

g aI realism.
[though the last two branches have some broad relations to the theory of law, it is ‘imperativ-

ism’ with which we are mainly concerned here. Imperativism captures the whole essence of
positivism, in that it conveys the notion that the law is a command of a ‘sovereign’ endorsed
by the habitual obedience of his or her subjects—a theory generally credited to English legal
philosopher John Austin.

Positivists reject the notion of some ‘higher’ or ‘natural’ law to which all man-made laws (posi-
tive laws) must conform before they can be valid. For the positivists, States are bound only by
those laws that are either man-made (such as treaties) or which derive through customs and
are issued by a sovereign. In short, positivism is based on the idea that the law is the command
of an uncommanded commander.



1.3.3 Grotianism

The third theoretical school is the Grotian perspective, or ‘Grotianism’. As noted previously,
Hugo Grotius is credited as being the ‘father of international law’. It is not surprising there-
fore that this eminent international lawyer has a whole school of legal theory dedicated to
his name.

The Grotians occupy a middle position between the naturalists and the positivists, regarding
neither natural law nor positive law as having any more or any less character than the other.
Hugo Grotius saw a possibility of harmonizing the various schools.

In De Jure Praedae (The Law of Prize) (1868), Grotius speaks of the need to systematize:

That body of law...which is concerned with the mutual relations among states or rulers of
states, whether derived from nature, or established by divine ordinances or having its origin
in custom or tacit agreement ... [and to the importance of ] a knowledge of treaties of alliance,
conventions, and understandings of peoples, kings and sovereign na'&ns...in short, of the

whole law of war and peace. . ®
£

In The Anarchical Society: A Study of the Order of the Wgrk"\%’/t/cs (London: Macmillan,
1977), p. 27, Hedley Bull observes that the Grotians: ONY

View international law politics as taking place within gn i&‘h tional society [in which] states are

bound not only by rules of prudence or expedlenc; ; \l,o by imperatives of morality and law.

(See also H. Bull, 'The Grotian conceptm\yx international society’ in H. Butterfield and
M. Wight (eds), Diplomatic Invest/gat/orf'Q‘mendge MA: Harvard University Press, 1968),

pp. 51-73.) «\
IK

\
Clive Parry (1968, see section t& p. 26, sums up the main tenets of the Grotian theory
of international law to thefe ?c‘\.'that it attributes ‘equal weight to what states actually do, to
habit and custom and to }m‘fourse of dealing between parties, which contribute significantly
to whatever system %‘ié\v; and no less to what states are—or what they must do because of
their nature’.‘ 72

A

In summary'v;\e. national law, like municipal law, is regarded as having transcendental, as well
asm ke’ origins. States agree to be bound by international law when they sign treaties
andQ[er into different types of agreement, and when their practice indicates such agree-
ment. In addition, States are regarded as being bound by certain norms and tenets, such as
peremptory norms, not necessarily based on any agreement, but based on the nature of the
norms themselves. Grotianism therefore provides a more comprehensive understanding of the
basis of international law and its binding nature as law.

thinking points

e Distinguish between ‘naturalism’ and ‘positivism’.

e What does ‘Grotianism’ stand for? How can it be differentiated from naturalism and
positivism?

e In your opinion, which of the theories do you think best represents international law and why?
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The relationship of theories of law
with international law

As will have been noticed, the various theories considered previously relate to ‘law’ in general
and not only to international law in particular. This raises the question: how do the theories
relate to public international law?

The relevance of these theories to international law manifests in their subtle influences on
the various aspects of international law rather than a single, dominant effect. For example,
the relationship between international law and municipal or domestic law, which is usu-
ally expressed as a contest between monism and dualism (see Chapter 9), can be properly
understood only against a sound appreciation of the theories. Whether one believes that
international law is superior to domestic law (monism), or that the two are indeed separate
and function as such (dualism), depends partly on to wha&heoretical view of law one

bscribes. .
subscribes "\Q

Generally speaking, the influence of the above theosiﬁ@}international law today is much
less than it was when the discipline began to be f‘;a‘/}tized. Nonetheless, Grotianism has
proved to be the most enduring of all of théytheories, especially after the Second World
War. The development of a strong internaﬁoqn. numan rights system after the war meant
that laws could not simply be viewed sQ.‘@'command of an uncommanded commander’,
nor could it be sharply divorced frei® Morality, as positivists want us to believe. Today, a
soldier cannot hope to escapg,ngl‘gy for committing heinous crimes during an armed
conflict by simply stating tha*’\‘ Or she is authorized by his or her superior commander.
International law makes Q:\nowadays to ensure that every soldier is aware of the laws
of war, and that al @ ehave according to these laws and not simply according to
the whims of theircxmanders. In addition, the idea of the absolute sovereignty of the
State as an ‘upcofiinanded commander’ in the international forum is being challenged by
the develo Q it of instances in which international law will, in a sense, pierce the veil of
sovereitg€and punish offenders for crimes committed in their territory, as will be seen
in a;\ cussion of international criminal law. All of these developments in international

C‘ﬁrdve led to a sharp decline in positivism, just as the role played by law in the modern
ociety has equally reduced the efficacy of the belief that some higher (natural) law is all
that matters.

KEY POINTS

e The relevance of ‘theory’ to international law generally declined after the
Second World War, due partly to the development of international human
rights.

e The impact of ‘theory’ on international law can be seen in its influence on
specific aspects of international law rather than as an overall effect.



The basis of international law:
consent

In any given society, laws are made by certain institutions. In democratic societies, laws are
made by the legislature, known by different names in different countries. In the UK, for exam-
ple, the ‘Parliament’ is divided into the ‘House of Commons’ and the ‘House of Lords’; in
the USA, the federal legislature is called ‘Congress’; in Nigeria, it is the ‘National Assembly’,
comprising the ‘Senate’ and the ‘House of Representatives’; and in Israel and Russia, they are
called ‘Knesset’ and ‘Duma’, respectively.

In contrast to domestic legal systems, international law does not have law-making institutions.
Hence, man-made laws, in the sense of legislative enactments or Acts of Parliament, do not
form the basis of the international legal system; rather, international law is based principally
on the consent of those States that agree to be bound by it. It is on%hen States accept to
form international law that international law can exist. How State, ent to the formation
of international law can, however, vary. States may explicitly ag}eg\%set out the rules of inter-
national law that they wish to apply and to be applied to tp,’\ A their relations, and this can
be done in treaties or conventions; such an agreement% Also emerge from the customary
practices of States. These two modes (treaty and rﬁsfdn, are discussed in Chapter 2.

The origin of ‘consent’ as the basis of intern ‘,\‘)H law is both ancient and modern. It is
believed that consensual international lawag™ 3} vated from the practice of the Roman Empire.

Thus Clive Parry (1968, see section 1. 2, (3,) 17, notes that:

The ius gentium of the Romans—t (\ iaigam of the laws of all the peoples of the empire ... hav.
ing been received over muchC\ European continent after the Renaissance, constituted an

actually operative commga s\stem of law providing a basis ready made for international law.

Obviously, consent. as a‘basis of international law was influenced by developments within
domestic Iegal S Q but it took a while before these domestic developments actually reg-
istered a mear\%‘%l impact on international law.

As Relsr&&bbserves in ‘Sovereignty and human rights in contemporary international law’
(19 AJIL 866, 867:

It took the formal international system time to register these profound changes. Another cen-
tury beset by imperialism, colonialism and fascism was to pass, but by the end of the Second
World War, popular sovereignty was rooted as one of the fundamental postulates of political
legitimacy. Article 1 of the UN Charter established as one of the purposes of the United Nations,
to develop friendly relations between States, not on any terms, but ‘based on respect for the

principles of equal rights and self-determination of peoples’.

It does not follow, however, that every State must give its consent before international law can
be established. According to Oppenheim (1908, see section 1.1), at n. 14:

The ‘common consent’ cannot mean, of course, that all states must at all times expressly con-

sent to every part of the body of rules constituting international law, for such common consent
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could never in practice be established. The membership of the international community is con-
stantly changing; and the attitude of individual members who may come and go must be seen
in the context of that of the international community as a whole, while dissent from a particular

rule is not to be taken as withdrawal of consent to the system as a whole.

John Duggard notes, in International Law: A South African Perspective (3rd edn, Cape Town:
Juta & Co. Ltd, 2008), at p. 14:

While the notions of justice and the values of legal idealism associated with natural laws form
the foundation of much of contemporary international law, particularly the promotion of human
rights and the right of self-determination, it cannot be denied that for many states consent

remains the basis of their participation in the international community.

As will be seen in Chapter 2, in the case of customs what is required is that a great majority
of States gives their consent; in that way the custom comes to be regarded as international
law. With treaties, the rule is different: only States that consent to a treaty can be bound by
the rules contained in that treaty, subject to notable exceptions, (See also Fernando R. Teson,
‘Interdependence, consent, and the basis of international n\

the Annual Meeting of the American Society of /ntern«;i'o:\"a Law, 5-8 April, pp. 558-566,
and Wilfred C. Jenks, ‘The challenge of universality’ (},@&)'Proceedings of the Annual Meeting
of the American Society of International Law, 'A‘;hl—z May, pp. 85-98; Anthony Carty,
‘Critical international law: recent trends in the 1\ y of international law’ (1991) 2 EJIL 66.)

s
-
KEY POINTS R

ion’ (1989) Proceedings of

AN
e State consent is the basis o}*ie‘f\)national law.

e Consent as the basis of{tsrnational law was inspired by developments in domestic
law in Europe and (\ A.

v
e State consent :(;;«‘not imply that all States must give their consent at all times for
the purpose &t astablishing international law; the consent of the majority of States

is sufficLQ{

> \O‘
- ;\\\

&
Q%.l The limits to State consent as the basis for

international law

There are instances in which State consent is precluded. These include situations concerning a
special class of norms and with regard to some existing customs. We will now consider some
examples of these instances.

Consent versus peremptory norm

While State consent is crucial to the formation of international law, there are certain aspects
of international law in relation to which State consent is practically irrelevant. Once a norm is
categorized as a peremptory norm (that is, the most fundamental in the hierarchy of norms),
States cannot consensually derogate from such a norm (see Article 53 VCLT). A State cannot,
for example, consent to the commission of the crime of genocide on its territory simply because
it has not ratified the 1948 Genocide Convention; neither can a State, in present times, permit



slave trade on its territory for any reason. The proscription of genocide and slavery are now
widely regarded as peremptory norms by States, because they are so fundamental to the
existence of humankind that a disturbance of them threatens that very foundation. A State
cannot also claim that its internationally wrongful act which violates a peremptory norm is
precluded by consent. (See Article 26 of the International Law Articles on State Responsibility
for Internationally Wrongful Acts, 2001.)

Nevertheless, the fact that only a few crimes belong to the category of peremptory norms
demonstrates that it is only for extraordinary reasons that State consent can be precluded
from operating on international law. Outside these norms, there are no other instances in
which State consent is precluded as being the basis of international law. State consent is
so powerful that, as we will see in Chapter 13, when States create international law, their
consent is even needed before they can be held responsible for its breach. If a State does not
accept that the ICJ, for example, should adjudicate a case involving the State’s breach of an
international obligation that it owes to another State, then there is little that can be done
in terms of holding it legally liable. This is one of the main reasons why international law is
frequently seen as ‘no law’, since everything seems to depend on ishes of States. It is,
in other words, considered to have no independent or objectivefr e of sanctions against
recalcitrant States. But, as we shall see later, this is not a truy(c‘;lre of the nature of interna-
tional law. (See generally Anthony D’Amato, ‘It's a bwd,&e\ ane, it's jus cogens’ (1990-91)
6 ConnJIL 1.) QS
>\

Consent and pre-existing customs\.‘/ ol

It is often the case that a State accepIs ﬂ’\\ xistence of a particular custom in international
law. Naturally, this means that the Sta# \ue’uses the custom and is bound by it. The question
is: what happens to that consent um\Jtate breaks up into several other States? This question
is important because, generalf™\x8&aking, ‘'new’ States are not afforded the opportunity to
exercise choice over whetfgr.dr 1ot they accept that custom. This has led some writers to deny
that consent is the basig;af n?[ernational law, since, although such new States have not been
given an opportuni Qv express their consent in respect of such customs, they are nonetheless
automat|ca||y.b(\§by it.

In an ideaj ’\q it would be desirable for every State to consent to every rule of international
law, ‘hls Is unrealistic in the modern context in which events occur at an exponential pace.
Theg that new States do not have the opportunity to consent to old customs does not jpso
facto mean that their consent is irrelevant. It does suggest, however, that while consent is the
basis of international law, it is not itself sufficient for the purpose of formulation and develop-
ment of the rules and principles of international law. As John Duggard (2008, see section 1.5)
notes, at p. 14:

Consent, on its own, however fails to provide an explanation for the rules and principles that
comprise international law. Third World States, for instance, have at no time expressly con-
sented to the rules that shaped international law before they attained independence. Indeed, as
consent becomes more difficult to obtain for the creation of new rules of law, consensus in the

form of majority decision-making is increasingly adopted.

As will be seen in Chapter 2, if a number of (new) States begin to depart from the existing
custom, this raises significant doubt as to the validity and sustainability of that custom in the
long run. Also, a new State can be presumed to have accepted a pre-existing customary rule if
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such rule relates, for example, to a peremptory norm. The specific consent of that new State
will be irrelevant, since the customary rule regarding the peremptory status of a norm derives
not by virtue of State consent, but from the fact of the prescient status that the international
community has accorded to that norm. Lastly, to argue that State consent is not the basis of
international law only because consent appears assailable on a particular occasion is to stretch
the relevance of exceptions to breaking point.

thinking points

e What are the possible exceptions to State consent as the basis of international law?

® Do you agree that the fact that new States are not given the opportunity to confirm or
reject old customs undermines State consent as the basis of international law?

e What are ‘peremptory norms’ and why are they excluded from the reach of State consent?

PN
The functions of integ%‘ﬁonal law

NS
So far we have considered a brief history, theQa "’End the basis of international law, but
these do not tell us what international Iamﬁ‘*\'ly does. After all, if we were to ask what
functions domestic law performs, we copidNaine up with scores of answers. We might say,
for example, that domestic law reg@q he relations between people and the State; we
might even say that it is a code oi’\a% duct that spells out the duties and responsibilities of
everyone who lives within a ‘t’&\ ﬂ'eludlng those entrusted with the responsibility for run-
ning the State or conductj ’h\ affairs. Clearly, these kinds of function make it possible for
people to empower %0|V|duals—|eg|slators—to make laws on their behalf. However,
since, as stated pre 'u'x‘y, the international legal system does not have traditional law-making
institutions as suci, does it then mean that we cannot expect international law to function in

a manner S@ to municipal law?

(78"

*

The qu I&Q". what function international law performs has exercised the minds of legal schol-
ars "any years. This is a tricky question because, as observed earlier, international law used

q e considered as irrelevant. In 1968, Richard Falk gave as his main reason for investigating

e relevance of international law that it was part of a larger effort of ‘liberating the discipline
of international law from a sense of its own futility’ (see Richard A. Falk, ‘The relevance of
political context to the nature and functioning of international law: an intermediate view’ in
Karl W. Deutsch and Stanley Hoffmann (eds), The Relevance of International Law (Cambridge,
MA: Schenkman, 1968), at p. 142).

International law performs many functions, and these include encouraging friendly relations
among States, outlawing wars among nations, and promoting the peaceful resolution of dis-
putes among nations. The most fundamental of these is the maintenance of international peace
and security among States. This rather sacred function is also underscored by the United Nations.

One of the objectives of the organization, contained in Article 1 of the UN Charter, is:

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression of
acts of aggression or other breaches of the peace, and to bring about by peaceful means, and




in conformity with the principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace;

According to C. Tomuschat, in ‘International law: ensuring the survival of mankind on the eve
of a new century’ (1999) 23 Recueil des Cours 1, 23, international law:

has a general function to fulfil, namely to safeguard international peace, security, and justice in

relations between States.

However, expressing the core function of international law as the maintenance of interna-
tional peace and security neither answers the practical question of how this can be achieved—
especially where the need to maintain peace and security conflicts with the attainment of
justice—nor explains what the terms used mean in reality. In his chapter ‘What is international
law for?" in Evans (2010, see section 1.1), p. 32, Martti Koskenniemi rightly queries:

What do ‘peace’, ‘security’, or ‘justice’ really mean? As soon as such words are defined more

closely, disagreement emerges. To say that international law aims at_peace between States is
perhaps already to have narrowed down its scope unacceptably. S@Tomuschat [1999,
above] asks at p. 33, it must also seek to advance humang(m\s well as the rule of law
domestically inside States for the benefit of human beKCth what if advancing human

rights would call for the destruction of an unjust peace?\

There is a whole generation of writings on the sy«&}q peace versus justice’ tension to which
Koskenniemi (in Evans, 2010, above) alluq‘w this is not our concern. It suffices to note
that, originally, international law was nq-r\as Zoncerned with the justice of a situation as it
was with the maintenance of peace a&‘ﬂ\Pednty However, this approach has changed, partly
because of the increasing pressyriStiat international law imposes on States to ensure that
they do justice while pursuing Q and security. For example, it is now common for a State
that has experienced civil '3|b|’an authoritarian regime to seek to do justice by confronting
its past. This mechanism nu'wadays referred to as ‘transitional justice’—is a process by which
post-conflict socie &ttempt to understand the ills and shortcomings of the past that led to
the collapse of tHgCle of law, so as to devise strategies for how best to address these issues as
they build n&Q(,JL eties. Transitional justice has featured in post-apartheid South Africa, and

posté(kllberla and Sierra Leone, as well as post-authoritarian Cambodia.

Another important function of international law is the settlement of disputes among States.
With regard to this function, international law does not operate with the same strength or
prediction as domestic law. This is entirely due to the consensual basis of international law, as
explained previously, and the topic is discussed fully in Chapter 13.

H. L. A. Hart (2nd edn, 1994, see section 1.3.1), at p. 214, underscores this weakness in inter-
national law by observing that:

International law not only lacks the secondary rules of change and adjudication which provide
for legislature and courts, but also a unifying rule of recognition specifying ‘sources’ of law and

providing general criteria for the identification of its rules.

While it is true that international law lacks institutions such as legislatures and courts, the view
that international law lacks unifying rules of recognition specifying sources is open to chal-
lenge. In "Wicked heresies or legitimate perspectives? Theory and international law’, in Evans
(2010, see section 1.1), at p. 64, lain Scobbie did challenge Hart on this point:
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This view was wrong when Hart first expressed it in 1961. Despite criticism, whether on the
grounds of inadequacy or inept drafting, it is generally accepted that Article 38 of the Statute of
the International Court of Justice provides at least a starting place for the enumeration of the
sources of international law and thus functions as a ‘rule of recognition’ for the international

legal system, should one wish to adopt a Hartian analysis.

The category of the functions performed by international law is not closed. It is important
that, when engaged in an inquiry into the function of international law, legal scholars should
endeavour to be as creative and flexible as possible, and not be over preoccupied by ideas
expressed by others.

In ‘International law: content and function—a review’ (1967) 11 J Confl Res 504, Anthony
D’'Amato, remarked about a writer’s over reliance on other people’s views:

From the writer’s point of view, therefore, the possibility of a self-fulfilling prophecy exists. This
possibility in turn encourages the writer to incorporate, to a greater or lesser extent, her own
ideas of what the law should be into her account of existing intern%nal rules. Nor should we be
surprised that legal writers invariably do this. For they are, pn @Jurists and not political sci-
entists; they have no particular commitment to scientific (rq&\ment butrather were attracted
to their subject for motives such as patriotism, humamQ\mlsm morality, or merely a passion

for ‘tidying up’ the disparate assortment of ava@.h Farnational legal rules.

If one accepts this proposition, it is pos<2\ :o-find a great number of other functions
that international law could be said t v‘“ orm, depending on one’s understanding of the
subject matter and the context in \‘.:m international law operates. Anne-Marie Slaughter
Burley noted that in 1992 the'Q;Jof liberating international law from its own futility
‘appears to have been acez Mished. International legal rules, procedures and organi-
zations are more visibl )r
Anne-Marie Slaug e\ey, ‘International law and international relations theory: a dual
agenda’ (1983) 87 r.‘L 205.

guably more effective than at any time since 1945 (see

Q’%‘What extent is justice important when international law seeks to maintain peace and

thinking('\%ts h

o S f\\snze the main functions of international law.

security?

e Do you agree with Hart's view of the function of international law with regards to the iden-
tification of its rules?
/

What next in international law?

Despite its phenomenal popularity in the last fifty years or so, some still doubt that interna-
tional law is ‘law’ properly so called. This view derives from a belief that international law is
either entirely unenforceable—for example, where a State refuses to give its consent to adju-
dication before the ICJ or any other international tribunal—or that it is not enforceable against
powerful countries. It is true, as we have discussed previously, that States need to give their



consent before the ICJ can adjudicate a matter involving them; thus there is no compulsory
jurisdiction, as such, under international law.

Also, there is no denying that the current structure of international law does not make it pos-
sible for its enforcement against powerful States. It is idealistic to expect that international law
can be enforced as easily against the likes of the USA, the UK, Russia, France, and China as it
can against weak and poor States. As we will see later in the book, these rich and powerful
States are the five permanent members of the UN Security Council (known as the ‘P5’) and
they enjoy a special status based on their possession of the veto power—that is, a negative
vote that each can cast in a decision of the Security Council involving them or any other
State. The implication of the vote is to nullify or render it impossible to pass a Security Council
resolution in the event of dissent by any of the P5. Therefore the fact that the structure of
the system created by the UN Charter creates a distinction between the permanent Security
Council members and all other States undermines the effectiveness of international law. To
many observers, if all States are equal according to one provision of the UN Charter, certainly
those that wield the veto are more equal than others.

The overwhelming sense of frustration about the Orwellian nat @the current interna-
tional legal order has continued to haunt several generatlonSf ernatlonal law students.
The dilemma for students of international law can be |IIL}K\;‘G by the exchange between
some international law students on a popular website c é‘Answerbag available at http:/
www.answerbag.com/g_view/1682. An anonymows oNi5r called ‘agnostic’ posed the ques-
tion: ‘Is “international law"” true law?’ on the v, , \\}h, to which several people—apparently
mostly international law students—respo&d&@n 12 April 2009, ‘little bear’ responded: ‘I
bloody hope so, considering I just dedicg#d \J+ hours of my life studying it.” And ‘firebrand’
responded: ‘Yes, it is—although not @' tiatries abide by the laws.’

Mapping the future of mternatlo%\/ therefore, invites us to create a fine balance between

the question posed by ’ agc(
tic's doubt and firebrand's a.;

the answer provided by ‘firebrand’. In reconciling agnos-
urance, it must be said that international law is often judged by
its failures rather thag-hf its successes. For every single instance in which international law is
unable to enforc «Q%@asures against powerful States, either for reasons of the veto of or lack
of capacity to\g@ there are several instances in which international law succeeds: when you
post a letismrEngland to France, when you ship an item from Albania to Swaziland, there is
inte &w law present, accompanying the post and the freight, guiding all hands that come
into coptact with the chattels regarding what they can and cannot do with the items; when you
sleep in your house and listen to the droning sound of aeroplanes flying overhead, international
law ensures that no alien planes invade your country’s territory. It is only in recognizing that
international law does far more good than is recognized that we can assure 'little bear’ that the
fifty-plus hours that he or she dedicated to studying the discipline were well worth it.

Conclusion

International law has grown significantly in recent times. From the 1990s, international law
made considerable progress, especially in the areas of collective security, human rights, inter-
national criminal law, international economic law, and international environmental law, to
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mention but a few. The UN Security Council was able to authorize an enforcement action
against Irag when it invaded Kuwait in 1990, a feat that the same institution was unable
to achieve in the first forty-five years of the United Nations. Government officials, including
heads of State, are no longer able to commit heinous crimes against their nationals, or for-
eigners, and hide under diplomatic immunity (see Chapter 16). More and more States now
take the human rights of their peoples more seriously than they did during the first forty-five
years of the UN Charter. Many Arab countries, which have long experienced dictatorship and
autocratic regimes, are currently undergoing monumental revolution; in the cases of Egypt,
Tunisia, and Libya, that revolution has already led to the replacement of governments. In the
Ivory Coast, the United Nations and some of its member States assisted Ivorians in realizing
their democratic aspirations by forcing out Laurent Gbagbo from the office that he refused to
vacate after suffering defeat in democratic elections.

Nonetheless, there remains significant room for improvement. As international law becomes
more assertive in the modern context, more areas emerge in which improvements are required.
The future of international law lies notably in how much it is able to harness the general good-
will that it continues to enjoy among the majority of States t benefit of humankind.

Questions &

. f\\‘
Self-test questions \."\%9

1 Define ‘international Ia&\
2 Explain the dn‘fe@qz Detween ‘public’ and ‘private’ international law.
>

3 What are ’imﬂ’r;l international law’, ‘regional international law’, and ‘particular interna-
tional lawy

o &%
N » . .
WQ\J.‘ctlons does international law perform?

q&&sﬁnguish naturalism, positivism, and Grotianism.
What is the basis of international law and is this enough for the purpose of international

law development?

7 Under what circumstances may consent, as a basis of international law, be varied?

Discussion questions

1 Towhat extent is the assertion that international law is not law a true reflection of interna-
tional law?

2 ‘Without consent, there can be no international law. Consent is the beginning and end of
international law." Discuss.

3 Outline the various theories of law and discuss what relevance these have to international
law.



4 'International law is international law. The use of the terms “private” and “public” to
describe international law is a matter of personal preference with no practical conse-
quences.” Do you agree?

5 ‘Understanding positivism, naturalism, and Grotianism as theoretical foundations of law
says nothing about the foundation of international law." Discuss.

6 ‘The future of international law is precarious.” Evaluate this assertion.

Assessment question

Candoma* has recently obtained independence from Rutamu* and, eager to demonstrate
that it is now a State in its own right, decides to join the UN. However, the newly elected
president of the country is concerned that since Candoma was not a State when the UN
was established, it took no part in establishing the rules and principles contained in the UN
Charter, which it must accept upon becoming a member of the organization. The opposition
party, which lost the election that brought in the new government, symounting a vociferous
campaign against Candoma joining the UN. Among several argLi' hat the opposition is
making are: that international law, which the UN will administesye.no law at all; that it privi-
leges rich and powerful nations; that since international Ia\g,h@\.‘.'o enforcement mechanisms,
States will freely violate it, rendering Candoma oper§t\ Qkitions without remedy; and that
if Candoma does not join the UN, it has no respoyfh.‘&\, to respect international law. As an
international law student in a prestigious Canc;'oag.. university currently on internship with
the Foreign Affairs Ministry, the minister h\gg “d you to prepare a counter-argument that
might be presented when he debates Ihe’Q\'e‘s with a representative of the opposition party
live on television. \.(é,')

IK
Outline the argument that you v@’huggest.

* Note that both Cando@ )r.f:l Rutamu are fictional States. They will appear in assess-
>
ment questions througuout the book.
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