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was abundant evidence to support it. Hence the existence of power on the
part of members of the combination to fix prices was but a conclusion
from the finding that the buying programs caused or contributed to the
rise and stability of prices.

As to knowledge or acquiescence of officers of the Federal governmeng

little need be said. The fact that Congress through utilization of the Pl‘ecise_'

methods here employed could seek to reach the same objectives sought by
respondents does not mean that respondents or any other group may do sg
without specific Congressional authority. Admittedly no approval of the buy-
ing programs was obtained under the National Industrial Recovery Act prior
to its termination on June 16, 1935, (§2(c)) which would give immunity tg
respondents from prosecution under the Sherman Act. Though employeeg
of the government may have known of those programs and winked at them or
tacitly approved them, no immunity would have thereby been obtained. . _ .
Accordingly we conclude that the Circuit Court of Appeals erred in reversing
the judgments on this ground.*

209. (a) What is Socony's rule?

(b) Does its famous footnote 59 indicate that power over price is pre-
sumed to exist, or that it is irrelevant?** To assess the latter question, con-
sider the situation in which all local producers agree to sell at a fixed price
but the market is national and the local producers are but a modest fraction
of the market. Illegal under Socony? Must effects be demonstrated? Would
power be a sufficient basis to presume effects? What do you suppose is the

purpose or intent of these producers? Should the law presume power cr
effect from intent?

the central nervous system of the economy. See Handler, Federal Anti-Trust Sains — A Symposium
(1931), pp. 91 et seq.

The existence or exertion of power to accomplish the desired objective ( United States Steel
United States v. International Harvester Co., 274 U.S. 693, 708, 703) becomes important only
in cases where the offense charged is the actual monopolizing .ofany part of trade or com-
merce in violation of §2 of the Act. An intent and a power te proauce the result which the law
condemns are then necessary. As stated in Swift & Co. v. United States, 196 U.S. 375, 396,
“. .. when thatintent and the consequent dangerous probability exists, this statute, like many
others, and like the common law in some cases, directs itself against dangerous probability as
well as against the completed result.” But the crime under §1 is legally distinct from that
under §2 (United States v. MacAndrews & Forbes Co., 149 F. 836; United States v. Buchalter,
88 F.2d 625) though the two sections overlap in the sense that a monopoly under §2 is a
species of restraint of trade under §1. Standard Oil; Patterson v. United States, [222 F. at] 620.
Only a confusion between the nature of the offenses under those two sections (see United
States v. Nelson, 52 F. 646; United States v. Patterson, 55 F. 605: Chesapeake & O. Fuel Co. v.
United States, 115 F. 610) would lead to the conclusion that power to fix prices was necessary
for proof of a price-fixing conspiracy under §1. Cf. State v. Eastern Coal Co., 29 R.1. 254: State
v. Scollard, 126 Wash. 335.

43. Roberts and McReynolds, J]., dissented. Hughes, CJ., and Murphy, ]J., did not
participate.

44. Some economists have argued that the buying programs in Socony could not have fixed
the price of gasoline. See D. Johnson, Property Rights to Cartel Rents: The Socony-Vacuwm Story, 34

J-L. & Econ. 177 (1991).
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Is the arrangement in this case a more clea_r—cut i_nstance of price
§C) rjqan that in Appalachian Coals?*® Than that in Chicago Board? Does
. Court effectively distinguish those cases?*" | 2 e
,d Compare the vision Of. the economy ar}d market forces expressed in
this case with that expressed in Appalachian Coals.
910, Atarecent class reunion, the managing partner in the law firm of
Billinés & Prophet was complaining to classmates a}oouF the qutrfigeously
<oh salaries paid to associates these days artxd the mew:uable increases to
e in the upcoming year. Alan Alum, a big partner in another. leading
fo-um;rn the same city, suggested that they all simply agree not to increase
g tes’ salaries for the next few years. These conversations continued
a"s'i]c;cl};rtnel's at the other large firms in their city over the next few weeks,
:gsulting in an agreement to cap asspgates’ salaries, passing some of the
inos on to clients through lower billing rates.

(a)g Illegal under Socony? Is it a defense that prices are lower and thus

i : able?”
ecessarily more reasona I
i (b) Suppose instead that the firms reach an agreement on billings alone,

h that each will charge no more than $300 per hour for a first-year asso-

S A

eince. Is this price maximum legal?

911. There is one local smelter of a rare metal that is made in small
uantities from huge amounts of ore miped by a large number of local
companies. The smelter faces competition in the nat}'onal marlfetrfro_m smel-
ters located elsewhere, but it is too costly for local mines to ship their ore to
any firm but the local smelter. The local smelter takes advantage of the
situation by offering lower than competitive prices for ore. In response to
this exploitation, the local mines form a joint sales agency so that they can
bargain with the smelter as a unified group.

45. Is the agreement in this case definite enough to be a cont.ract‘in the usual sense? For
purposes of Sherman Act §1? These issues are explored further in Ch. 2C. ;

46. Only Justice Stone was in the majority in both Appalachian Cf'mla_‘ apd Socony. Of the
other two justices involved in both, Justice Roberts went from t}lle majority in the first to the
dissenting group in Socony, and, interestingly eenough, Justice McRc.yno‘]ds—th; only
dissenter in Appalachian Coals—also dissented m‘Slocony. Two of .t_he justices in_ J;i?’tmn
Poiteries, including Justice Stone, who wrote that opinion, were also in the'mzlt_]on.ty in pp_a.-
lachian Coals, while only one remaining justice from the Trenton Polieries majority dissented in
the latter case. _

47. This is the case of monopsony, which is the mirror image of m(':mopoly: A_s;l.ng}e buyer
depresses price and purchases a smaller quantity than is the case with competition on the
buyers’ side of the market. This is developed further in a more complex contextin note 49. See
Reid Bros. Logging Co. v. Ketchikan Pulp Co., 1981 Trade Cas. 1[@4228 (W.D. Wash.), aff’d,
692 F.2d 1292 (9th Cir.), cert. denied, 464 U.S. 916 (1983)_ (violation whm:e d(?fer-ldants
artificially depressed prices by agreeing not to compete against each other in bidding to
purchase timber and logs). Compare Ch. 2B, note 23 (cases upholding arrangements where
an insurance company acts as a single buyer on behalf of 1r?su1‘eds.). For further analysis of
monopsony, see R. Blair & J. Harrison, Public Policy: Cooperative Buying, Monopsony Power, qnd
Antitrust Policy, 86 Nw. U.L. Rev. 331 (1992); J. Jacobson & G. Dorman, jeint Purchasing,
Mﬂﬂopsony and Antitrust, 36 Antitr. Bull. 1 (1991). . ) .

48. Maximum price fixing is addressed in Maricopa, Ch. 2B, which also contains a discus-
sion of the earlier Supreme Court case on the subject, Kiefer-Stewart.
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(a) Is this combination desirable?*?

49. Some of the economic implications of this situation

are portrayed in the folloy
diagram.

‘e (and is, of course, a function of the
ive market). It slopes downward to indj.
want more of the product at lower prices. Curve Mp
describes the miners’ marginal revenue and indicates how their aggregate revenue responds
to increasing sales to the smelters. See 112, note 29, Curve S is the supply curve for ore,
indicating the amount of ore that competitive miners would find it profitable to supply at
each price. It slopes upward to indicate the usual fact that higher prices are needed to induce
a larger supply. Viewing the suppliers collectively, it is the local mining marginal cost curve,
(The sense in which this is true is that at any given price, each mine will produce unti] jgg
marginal cost rises to equal that price; if we add up the quantities that each mine produces, we
get the aggregate quan tity supplied by the industry, so that at any level of aggregate supply, the
marginal cost of each firm contributing to that supply can be read off of curye 8.) Curve §'js

derived from it and indicates the incremental sums that the smelter will have to pay for ore ag

which represents the marginal cost to the miners of
production of ore). To reduce clutter in the diagram, the curves have been drawn s u
that Q,, describes both the 5D and the S-MR intersections. These intersections nes:! not

occur ata single quantity, however, because the Dand MR curves are entirely independent of
the Sand § curves,

(1) When both smelters and miners are actin
governs and indicates output O, and price P..

(2) When miners are competitive but there is only one buyer ora buyingcartel, production
will occur where the buyer’s marginal cost (indicated by §) equals the value of the ore
(indicated by D). This is referred to as the monopsony result. Seenote7 e S"Dintersection
at point y indicates quantity (,,, which competing miners are willing to supply at price P,
(indicated by the $-0,, intersection at point z). Note that buyers acting individually would
demand the larger quantity of ore (), when the ore price is &, (wdicated by the D-P, inter-
section at point w). But that supply would not be forthcomino-at the monopsony price P,

g competitively, the D-Sintersectio: at point x

fixing cartel, the miners will produce up to the point where i

incremental cost. This happens to occur at output @, (indicated by the S-MR intersection at
point z). Competing buyers would pay price P, for that quantity (indicated by the D-Q,
intersection at point y). At that price, miners acting individually would want to supply Q,
(indicated by the §-Py intersection at point #). To maintain the cartel selling price, the miners
must apportion sales quotas among themselves. This is the standard cartel case,

(4) Where both a miners’ selling cartel and a producer’s monopsony or buying cartel lack
alternative outlets or sources, the buyer and seller groups will bargain with each other. They
will find it in their mutual in terest to agree upon the quan tity of ore that maximizes their joint
profits, which is quantity Q. Their disagreement would focus on the divisi
surplus. Of course, if bzlrgaining is imperfect (due, say, to each party’s uncertainty about the
marginal value of ore to the other party), the result may not be as desirable.

(5) It may be the case thata countervailin
markets. For example, the cartel of mining companies might create monopseny power in the

local labor market or, in other instances, a buying cartel may create monopoly power in the
market in which the buyers sell. See §201h & note 25.

ity of Price Fixin 143
lopment of the Rule of Reason and the Per Se Illegality of Price Fixing
Development ihe ]

€212
it lawful? : illegall
(b) ot lz]lwm]l.smelter were instead a cartel of local smjelters or an illegally
ca : " i 8
() Ifthengpolv should “self-defense” be recognized:
- mo 7? ‘
created I &
Rationale. You have already seen that price 'ﬁx g
9]2. Per se rules}.l (az) et T nlar per se. The rationale
e i tas boch o iew it, recon-
among Coq;p(:legal approach has also been develqpc,?. TO I:\:: i
" }kllosgr(is ofc]uestions raised in §201i. (]t} Is p&"lfie 11)1(121-gm05t e
e ernicious effects likely to be foun in a e
s $ i ast some cases, is
(2) Are sofn.ﬂ gxinrr? (3) If price fixing is permlFted in at. l_e-a&: sgs le-veie o
g oipree regublation required? Are the available m.}utu i - e
“up ? (4) Are those enforcemer
i ollow ‘ for that purpose? (4)
itrus sitmble:for par i icul: about the
o tLaWZIS)Ee to, make reliable judgments in parncu_lar ‘caseasd.ustmems
likelyfm f? pricé fixing, the degree of harm, or tl}e(g?lltmum&d fu;e Droht
e s ’ t to get out of hand? s an abso
i ciiocisate na : ial price fixers, either by the
il 1 here to dissuade potential pric ;
B icularly useful here to dis t wiiaeey Ge
bm(.m p?riceu[l)ro{libition or by the severe sanctions that accompany
s ot toepe _
: s : 3 ticular
orical prOh_;?.Ugmpe of inquiry. What does it mean to say thatﬂ;}t)?lll‘egaliry
tb). Mmm] g w rice'ﬁxing, is unlawful per se? Does it mean it
ke g roof of anticompetitive, effects in the par
does not 5 thebPI_OO bout such effects or proof of an intent to do
f power to bring abo ‘ ey
cas;eDO 3 Pl;ct)(;i?h(g* mean — or does it also mean — that no exculpatory j
so? Does i . 5
il ccr be considered Whenever Xis declared to be unlawful per
(c) Meaning: coverage fyfmtegOt?")’a onee must often determine whether con-
: ses just noted, ; : :
se in any of the sense thicular case falls within the X category. Difficulties
duct challenged in a pa “ula it oF Kmnglie nNCREn, Mgnsar
s ot threc. First, the initial definin ntly clear, at least at its
: ll-embracing. Second, although apparently » at. ey
e iy @ i ar be difficult to apply to the particular
core, the definition of any X may he winitienhallpameArt e tuutinss
o< the [rlb‘un‘al. Thlr}({i, : 'e se pigeonhole, which implies that the
will appear to fit within the pf:_l11 he};isga & i s Tttt nstlc Biamkevats
conduct is unlawﬁ_ll.. The cou}rF w1 st ot b analied by Shp St d
with respect to activities that ;dwe 1n erglity of cands This i pariculasy e
Q" o be harmtu in i gfecie that there may be some good reason
when it is apparent, at least prima facie, el a stroneimgulse
i ice. In such a situation, the court wi
i e prachce. In - : duct before it is not really Xat all or (2)
(1) to believe that the particular con . _ dained brlingmistic
ion if the legal classification seems or
to create an exception i g
B ysis. agraphs have in fact provided the
: : : aragraphs have £
The issues raised in the latter twol sglg& 0 gmelin s o s S
R formuch Of'th('i pOSbSoﬁmy'n c;esIt}ion—as well as that in Chapter
g T mateqal s 10Wl '%lhaddress these issues further in the
2E on concerted refusals to deal —wi

50
context of Sherman Act §1.

: ; tying. Sez Ch. 4B.
50. Per se rules will also be addressed in other contexts, most notably tying




144 I)ﬂtﬁ)’rm'n.irzg Which Restraings Are Reasonable
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may be implicit in the use of joint buying or selling agents” and other formg

of joint ventures considered later in this section.

UNITED STATES v. TOPCO ASSOCIATES
405 U.S. 596 (1972)

Justice MarsHALL. [The United States sued to enjoin Topco Associates, Inc.
(Topco) from violating §1 of the Sherman Act. Topco is a cooperative asso.
ciation of approximately 25 small to medium sized regional supermarket
chains that operate in 33 states. It was founded in the 1940s by a group of
small, local chains, which desired to cooperate to obtain high quality mer-
chandise under private labels in order to compete more effectively with
larger national and regional chains.'” By 1967, sales of Topco members
exceeded $2.3 billion; only A & P, Safeway, and Kroger boasted larger fig-
ures. In their respective areas, member chains had market shares ranging
from 1.5 to 16 percent, with 6 percent being average. Although relevant
figures for the national chains were unavailable, Topco members were fre-
quently in as strong a competitive position. This strength was due, in some
measure, to the success of Topco brand products.

The agreement among member chains limited each to selling Topco pro-
ducts in a designated territory. Most licenses were exclusive, and even those
allowing some overlap generally resulted in de facto exclusivity. The district
court concluded that, even though this agreement prevented competition in
Topco brand products, the increased ability of Topco members to compete
with others outweighed any anticompetitive effect.]

1) | P

It is only after considerable experience with certain businest velationships
that courts classify them as per se violations of the ShermaiiAct. . . . One of
the classic examples of a per se violation of §1 is an agreement between
competitors at the same level of the market structur® (o allocate territories
in order to minimize competition. Such concertedaction is usually termed a
“horizontal” restraint, in contradistinction to cecmbinations of persons at
different levels of the market structure, e.g., manufacturers and distributors,
which are termed “vertical” restraints. This Court has reiterated time and
time again that “[h]orizontal territorial limitations . . . are naked restraints
of trade with no purpose except stifling of competition.” White Motor Co. v.
United States, 372 U.S. 253, 263 (1963). Such limitations are per se violations
of the Sherman Act. See Addyston Pipe, United States v. National Lead Co., 332

9. Recall Appalachian Coals, J208.

10. The founding members thought that part of their difficulty was attributable to the
ability of large chains to develop private label programs. Private label products, unlike
standard brand name products, are generally identified by and sold only in particular stores.
Using private label products, it was thought that large chains achieved cost economies in
purchasing, transportation, warehousing, promotion, and advertising as well as enabling
them to bargain more favorably with national brand manufacturers.— Eps,

\
)
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12-14

. 7); Timken Roller Bearing Co. v. United States, 341 U.S. 593
i 31-91\(7;72;31*)11 Pacific; Citizen Pub]isl?ing v. United States, 394 U.S. 131
‘(195])7 United States v. Sealy, Inc., 388 U.S. 350 (1967); United States v.
*(196?21’ gchwinn & Co., 388 U.S. 365, 390 (1967) (Stewart, J., concurring in
Amo n,d dissenting in part); Serta Associates Inc. v. United States, 393 U.S.
i a1969) aff’g, 296 F. Supp. 1121, 1128 (N.D. Ill. 1968).
533\753 [hii]k’ that it is clear that the restraint in this case is a horizontal one,
and, therefore, a per se violation o["§1. s dh AnkL .
' If’a decision is to be made to sacrifice compet.lulon in one pqmon of .the
onomy for greater competition in another portion, this too is a decision
eij'ch must be made by Congress and not by private forces or by thfé courts.
gﬁifate forces are too keenly aware of their own interests in ma‘k}ng such
decisions and courts are ill-equipped and ill-snugted fqr such d§c151'0nnmak—
ing. To analyze, interpret, and evaluate the myriad of competing interests
and the endless data which would surely be brought to bear on such deci-
sions, and to make the delicate judgment on the relative values to society of
competitive areas of the economy, the judgment of the elected representa-

tives of the people is required. . . .

# * *

ustice Blackmun, concurring in the result, expressed dissatisfaction with
the likely consequences of the Court’s decision but felt that the per se rule
was “so firmly established by the Court that, at this late date, I could not
oppose it. Relief, if any is to be forthcoming, apparently must be by way of
legislation.” . _

Chief Justice Burger, in dissent, rejected Ll_le nou.on that th'e per se rule was
so entrenched, primarily because this case did not involve price fixing as part
of the allegations. In contrast, many prior horizontal market. division cases
typically involved price fixing as well, and restraints were designed sol‘ely to
suppress competition rather than being ‘ancﬂlary, as here, to t}}e creation of
the new private label product line that aided Topco mem‘])ers in competing
with large grocery chains. Given his view that the Courtwas establishing a new
perse rule,” he thought it necessary to consider the situation in the case. The
restraints should be permitted because “the invalidation of the restraints herf;-
at issue ‘would not increase competition in Topco private label brands.
Indeed, the District Court seemed to believe that it would, on the contrary,
lead to the likely demise of those brands in time.” He referred to the fact tl}at
“[tlhere was no such thing as a Topco line of products until this cooperative
was formed” and that the endeavor was necessary to make economlcal_ly feill—
sible quality control, purchasing large quantities at bulk prices, and the like.]

11. On remand, the district court entered a decree permitting Topco to designate areas of
prime responsibility for each member, designate the locations for whi.ch trademark licenses
are issued, determine the warehouse locations to which Topco will ship, and make arrange-
ments for reasonable compensation for the goodwill developed by one member when
another member sells Topco products in its area. The government objected and appeal:sd,
but the Supreme Court affirmed. United States v. Topco Assoc., 1973 WL 805 (N.D. IIL.), aff’d
mem., 414 U.S. 801 (1973).
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for 118 Law, Economics, and Business Professors et al. as Amici
. (estimating that this is true of the settlement challenged here). The
. behind a payment of this size cannot in every case be supported by
settlement considerations. The payment may instead provide
vidence that the patentee seeks to induce the generic challenger
don its claim with a share of its monopoly profits that would
be lost in the competitive market. . ..
ne might ask, as a practical matter would the parties be able to enter
an anticompetitive agreement? Would nota high reverse payment
o other potential challengers that the patentee lacks confidence in its
thereby provoking additional challenges, perhaps too many for the
ee to “buy off?” Two special features of Hatch-Waxman mean that the
- to this questidn is “‘not necessarily so.” First, under Hatch-Waxman
the first challenger gains the special advantage of 180 days of an
e right to sell a generic version of the brand-name product. See
supra. And as noted, that right has proved valuable — indeed, it
worth several hundred million dollars. See Hemphill, supra, at 1579;
¢ for Petitioner 6. Subsequent challengers cannot secure that exclusivity
“od, and thus stand to win significantly less than the first if they bring a
cessful paragraph IV challenge. That is, if subsequent litigation results in
dation of the patent, or a ruling that the patent is not infringed, that
ion victory will free not just the challenger to compete, but all other
tial competitors too (once they obtain FDA approval). The potential
ard available to a subsequent challenger being significantly less, the
entee’s payment to the initial challenger (in return for not pressing
patent challenge) will not necessarily provoke subsequent challenges.
ond, a generic that files a paragraph IV after learning that the first filer
settled will (if sued by the brand-name) have to wait out a stay period of
ughly) 30 months before the FDA may approve its application, just as the
filer did. See21 U.S.C. §355(j) (5) (B) (iii). These features together mean
ta reverse payment settlement with the first filer (or, as in this case, all of
initial filers) “‘removes from consideration the most motivated challen-
_and the one closest to introducing competition.” Hemphill, supra, at
1586. The dissent may doubt these provisions matter, post, at 15-17,
but scholars in the field tell us that “where only one party owns a patent,
it is virtually unheard of outside of pharmaceuticals for that party to pay
an accused infringer to settle the lawsuit.” 1 H. Hovenkamp, M. Janis,
M. Lemley, & C. Leslie, IP and Antitrust §15.3, p. 15-45, n. 161 (2d ed.
Supp.2011). It may well be that Hatch-Waxman's unique regulatory frame-
work, including the special advantage that the 180-day exclusivity period
gives to first filers, does much to explain why in this context, but not others,
the patentee’s ordinary incentives to resist paying off challengers (i.e., the
fear of provoking myriad other challengers) appear to be more frequently
overcome. See 12 Areeda 92046, at 341 (3d ed.2010) (noting that these
provisions, no doubt unintentionally, have created special incentives for
collusion).

&cond, these anticompetitive consequences will at least sometimes prove
unjustified. . .. Where a reverse payment reflects traditional settlement
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considerations, such as avoided litigation costs or fair value for services. o market power derived from the patent; a court, by examining the size
5 Eh

is not the same concern that a patentee is using its monopoly profits ayment, May well be able to assess its likely anticompetitive effects
e ]

the risk of patent invalidation or a finding of noninfringement, Iy o with its Potential justifications without litigating_the valid_ity of the
- In g \ wi well find ways to settle patent disputes without the

cases, the parties may have provided for a reverse i i i

sought or brought about thlg anticompetitive consggﬁglrfcn;swx;h;m . o ,t’ wdrslzartzllﬁrsn?r?tys. In our view, these considerations, taken together,
above. But that possibility does not justify dismissing the FTC’s Coenn . r;vzle siI;lgle strong consideration — the desirability of settlements —
An antitrust defendant may show in the antitrust proceeding that lem' in the Eleventh Circuit to provide near-automatic antitrust immunity to
Jjustifications are present, thereby explaining the presence of the ch;ﬁ-}]" - ————

term gnd showing the lawfulness of that term under the rule of rea o B

_ Third, where a reverse payment threatens to work unjustified anticso

}nve har.m, the patentee likely possesses the power to bring that ham?

in practice. At least, the “size of the payment from a branded dru o : C s usto hold that reverse payment settlement agreements arc
facturer to a prospective generic is itself a strong indicator of po%ver B lawful and that courts reviewing such agreements should

namely, the power to charge prices high o ptjvely un . "
: _ gher than the competitive leve] i «“quick look” approach, rather than applying a “rule o

1r}ilportant*pz§tent itself he‘l‘ps to assure such power. Neither is a firm withon .Ve(,l, v;:é éali}lol;:@m Dental, 51235 U.S., at 775, n. 12 (“Quick—loolf analysis
that power likely to pay “large sums” to induce “others to stay out o '2;1"‘ shifts to “‘a defendant the burden to show empirical evidence of

market.”” In any event, the Commission has referred to studies showin cts”); We decline to do so. In California Dental, we held
reverse payment agreements are associated with the presence of higher- sanimously) that abaxidonment of the “rule of reason” in favor of pre-
competitive pro_ﬁts—a strong indication of market power. O Ouslgs (ora “quick-look” approach) is appropriate only where “an
Fourth, an antitrust action is likely to prove more feasible administratiy e ruth even a rudimentary understanding of economics could con-
than the_ l_Zleventh Circui,t bel_ieved. The Circuit’s holding does avoid. ?}i:[n the arrangements in question would have an anticompetitive
geed to litigate the patent’s validity (and also, any question of infringeme 5 on customers and markets.” 596 U.S., at 770; id., at 781 (BREYER,
1 ut to do so, it throws the baby out with the bath water. . . An unexplain, 1 concurring in part and dissenting in part). We do not believe that reverse
Sirr;gsugegzﬁﬁ tls)a%)ment }1ltself wou}d nor.mally suggest that the patentee ha avment settlements, in the context we here discuss, meet tl_lis criterion.
that the pa ;} t,c;uct} bt e patent’s sur':rlval_. And that fact, m turn, . sa:oust That is because the likelihood of a reverse payrqent bnpgmg about ant,lj
il ())fnm 5 chnve 18 t(()i maintain supracompetitive prices to i 0 petitive effects depends upon its size, its scale in relation to the _payofr S
kil bg patentee and the challenger rather than\ face wha ticipated future litigation costs, its independence from other services ‘oF
g ave been a competitive market— the very anticompetitive cons ich it might represent payment, and the lack of any other convincing
quence that underlies the claim of antitrust unlawfulness:The owner of tiﬁ ti ngThe existence and degree of any anticompetitive CONsequence
p?Ftlcull.ar‘ly x.ralu.able patent might contend, of course, tiat.éven a small ri 4 ‘-;1:330 (\)’ary as among industries. These complexities lead us to gunElnds
gt ﬁgl\f:dlsilgg;litlfzs ac;aliglf Ilc)ayment. But, be that as it 1aay, the payment hat the FTC must prove its case as in other ru}e—of—reason cases.
ey o saidp th;ltec) ikely seeks to prevent the viskof competition. A o say this is not to require the courts to insist, co?trarX to what we ‘haﬁe
e awor(i bl Sions&;qw;ence constitutes thie relevant anticompetiti d, that the Commission need litigate the patents validity, empmc_al\)ly
i et ,ate - ze of the u’nexplauned revesse payment can provide demonstrate the virtues or vices of the patent system, present every poss(sil_ e
oo gl r a patent’s weakness, all without forcing a court to supporting fact or refute every possible pro-defense theory. Bs.afeaciig
g ﬂ? ctailed exploration of the validity of the patent itself. titrust scholar has pointed out, “[t]here is always something of a sliding
s zﬂd, e fact that a large, 11njusg_ﬁed reverse payment risks antitrust ia scale in appraising reasonableness,” and as such “‘the quality of PrOOf_
: ity oEs not preveptlltIgatlng parties from settling their lawsuit. Theym required should vary with the circumstances.”” California Dental, supra, at
gz Il}gri?:t Is;‘l]lsfcallgar;rl}ee:,t Setﬂ(: in l?ther ways,,for examplf:, by allowing the 780 (quoting with approval 7 Areeda 91507, at 402 ('1986) ¥ S
s e enter the patentee’s market prior to the patent’s " Asin other areas of law, trial courts can structure anpﬂus[lltlgatioll_ 50 35 o
e it ’Althou o patentee paying the challenger to stay out prior t0 ‘avoid, on the one hand, the use of antitrust tt}eone§ too abbreviate 'btlo
include re.verse agrm ipall;ues Ilnay have LERony e p‘refe.r settlements that :Eermit proper analysis, and, on the other, €0 IlSlC.lf:raUOﬂ of gvery pasiv =
reasons? If the bP;SSi'C r‘? 8, /tHE r(:i evant antitrust question is: What are tho fact or theory irrespective of the minimal light it may shed on the, basic
LR ot t‘;sol'rll is a desire to maintain and to share patent-gen= question — that of the presence of significant unjustified anticompe¢ t1t1vef
Myttt polyp » then, in the absence of some other justification, the consequences. We therefore leave to the lower courts the structuring o
I1 rust laws are likely to forbid the arrangement. the present rule-of-reason antitrust litigation. We reverse the judgment of
theI;-i Sllimf“ a rey;rse payment, where large and unjustified, can bring with it the Eleventh Circuit. And we remand the case for further proceedings con-
sk of significant anticompetitive effects; one who makes such a payment sistent with this opinion.

may be unable to explain and to justify it; such a firm or individual may well P
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with the tying product, a seller of the tying product can acquire n

market power by selling the two products together. If ;lu af-r'l

consumers except when used with flour, the flour seller’s Ign L

projected into the sugar market whether or not the two pmduar ]

sold together; the flour seller can exploit what market power itcltls

. with or without the tie. . .. y

Even when the tied product does have a use separate from th

uct, it makes little sense to label a package as two products o
considering the economic justifications for the sale of the -
unit. When the economic advantages of joint packaging arlzagu

15

d, in light of the Hospital’s presumed market power, we may also
that there is a substantial threat that East Jefferson will acquire
ower over the provision of anesthesiological services in its market.
o the sale of anesthesia to the sale of other hospital services the Hos-
. drive out other sellers of those services who might otherwise oper-
the local market. The Hospital may thus gain local market power in the
:on of anesthesiology; anesthesiological services offered in the Hospi-
Jarket, narrowly defined, will be purchased only from Roux, under the
tal’s auspices.
- the third threshold condition for giving closer scrutiny to a tying
ment is not satisfied here: there is no sound economic reason for
ng SUTgery and anesthesia as separate services. Patients are interested in
1asing anesthe§ia only in conjunction with hospital services, so the Hos-
an acquire no additional market power by selling the two services
er. Accordingly, the link between the Hospital’s services and anesthe-
dministered by Roux will affect neither the amount of anesthesia
d nor the combined price of anesthesia and surgery for those who
Jose to become the Hospital’s patients. In these circumstances, anesthesia
Usargical services should probably not be characterized as distinct pro-
for tying purposes.
if they are, the tying should not be considered a violation of §1 of the
Jan Act because tying here cannot increase the seller’s already absolute
r over the volume of production of the tied product, which is an inevi-
consequence of the fact that very few patients will choose to undergo
ry without receiving anesthesia. The hospital-Roux contract therefore
little potential to harm the patients. On the other side of the balance, the
trict Court found, and the Court of Appeals did not dispute, that the tie-in
ferred significant benefits upon the hospital and the patients thatitserved.
e tie-in improves patient care and permits more efficient hospital oper-
yn in a number of ways. From the viewpoint of hospital management, the
ensures 24 hour anesthesiology coverage, aids in standardization of
cedures and efficient use of equipment, facilitates flexible scheduling of
ations, and permits the hospital more effectively to monitor the quality
nesthesiological services. Further, the tying arrangement is advantageous
0 patients because, as the District Court found, the closed anesthesiology
partment places upon the hospital, rather than the individual patient,
ponsibility to select the physician who is to provide anesthesiological
vices. The hospital also assumes the responsibility that the anesthesiolo-
will be available, will be acceptable to the surgeon, and will provide
ble care to the patient. In assuming these responsibilities —responsi-
ties that a seriously ill patient frequently may be unable to discharge —
* hospital provides a valuable service to its patients. And there is no
dication that patients were dissatisfied with the quality of anesthesiology
was provided at the hospital or that patients wished to enjoy the services
anesthesiologists other than those that the hospital employed. Given this
dence of the advantages and effectiveness of the closed anesthesiology
Partment, it is not surprising that, as the District Court found, such
gements are accepted practice in the majority of hospitals of New
leans and-in the health care industry generally. Such an arrangement,

[]

These three conditions — market power in the tying product, a sy
threat of market power in the tied product, and a coherent ec,onso '
for treating the products as distinct— are only threshold re ir
Under the rule of reason a tiein may prove acceptable evecgnr
three are met. Tie-ins may entail economic benefits as well as
harms, and if the threshold requirements are met these benefits
enter the rule of reason balance.

[Tle-lnsj may facilitate new entry into fields where established sellers haw
ded tl}eu: customers to them by ties of habit and custom. Brown Shae.
permit clandestine price cutting in products which otherwise would l.lé«l;re 10
competition at all because of fear of retaliation from the few other '
dealing in the market. They may protect the reputation of the tying p. l
f?ulure to use the tied product in conjunction with it may cause it tc?
tion ... [Citing] Pick Mfg. Co. v. General Motors Corp., 80 F.2d C@la::
1935), aff’d, 299 U.S. 3 (1936). And, if the tied and tying products arc fi neti
rglateFl, they may reduce costs through economies of joint pror‘uci.ioh T
ribution. Fortner 1, 304 U.S., at 514 n.9 (White, J., dissenting).

. A tie—_in shoul.d be condemned only when its an ticompetitive impe
outweighs its contribution to efficiency. 3

II

App}icatiqn of these criteria to the case at hand is straightforward. Al
the issue is in dm}l?t, we may assume that the Hospital does have n
power in the provision of hospital services in its area. . . .

The njury to consumers does not depend on whether the seller chooses to charge a
competitive price, or charges a competitive price but insi
s sists that co du
that they do not want. 3 i
10. The examination of the economic advantages of tying may properly be conduc
part of r_h? rule—olf-reason‘ analysis, rather than at the threshold of the tying inquiry
appro:?.ch-ls consistent with this Court’s occasional references to the problem. ... 10
cases 1nd|catg that consideration of whether a buyer might prefer to purchas
El?mpunent v_\m_hout Lhe other is one of the factors in tying analysis and, more gener
hat ledconomlc‘ analysis rather than mere conventional separability into different m
should determine whether one or two products are involved in the alleged tie.
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which has little anticompetitive effect and achieves substantial benef
provision of care to patients, is hardIy one that the antitrust |
condemn.'® This conclusion reaffirms our threshold determingg
the joint provision of hospital services and anesthesiology should
viewed as involving a tie between distinct products, and therefore
require no additional scrutiny under the antitrust law.

‘ticed by many (most?) hospitals. What implication, if any, does this
rac : 5
the market power issuer: .
fﬂ%he Court states that the seller must use the tying pr_oduct to force thi
into the purchase of a tied product that the buyer eithe:r did not wan
o might have preferred to purchase elsewhere on dlffereqt tefrrns.
. - that in Jerrold customers had been free to purchase service 1"013
Os:oviders but Jerrold only offered to take $1 off t.he' package price an
, ptomers took this option. Under the Jefferson Parrish _forcmg test, a}ie
. us‘.forced”‘.) What principle would you use to detemlllmﬁ whgth(fl:r t1 it;
- curi i that the dea
Isewhere was large enoug
B et o v :
: equivalent to : | ) T :
eq‘ﬁlow does each opinion decide the “two pro_duct 1S§ue? Which test lglo
find most persuasive? Would the result be d1f7f2€rent if all the anesthe-
, ital’s full-ti loyees?
ists were the Hospital’s full-time emp . e
gl\(s:;shat were the redeeming virtues of the practicer Is majority f(?otn}(l)'t.e
or concurrence footnote 13 more convincing? What was the relat;ons ip
g;een the exclusivity of the arrangement and the al_leged virtues: —
,1( \ Why do you suppose East Jefferson adopted this ar;;lng_efneptt. o
(% i in the market for anesthesiologists:
% ‘ying to gain monopoly power in tl . ! .
) trglgthegqua]ity of doctors practicing on 1ts prerrlnses (zlmd ;husez;;f‘(i;g
3 i i it giving in to hidden. channels of pr
; ctice suits)? Was it giving 1n 1 ls of :
] Pl;?le groups of doctors who may, at least in part, dictate hospital

v

[Justice O’Connor also analyzed the contract between the hospital 3
as an exclusive dealing arrangement under the rule of reason. “
dealing is an unreasonable restraint on trade only when a significant fps
of buyers or sellers are frozen out of a market by the exclusive dea]” {
Standard Stations). This was not seen as an unreasonable restraint he
“[a] firm of four anesthesiologists represents only a very small fractimj:'
total number of anesthesiologists whose services are available for hj

other hospitals, and East Jefferson is one among numerous hospitals |
such services.”]

440. (a) What ground does the Jefferson Parish concurrence off
eliminating the per se rule? Do you agree that the “Court has on og
applied a per se rule” to tying? How would application of the rule of

B ir selfdnterest? What would be the implicaftu_)ns of‘ eac_h
change the Court’s approach? (Consider the extent to which the di & hcﬁs;nfg;egl; elljglality of the practice? Did either_ opinion [hlzl'lk. it
ments between the two opinions can be traced to the difference in rule \b essary to determine the most plausible explanation? (See majority

(b) What do each of the opinions suggest to be the harms of tymg,‘ cmotgyfﬂ )
(c) Was there sufficient market power in Jefferson Parish to give rise ( i

harms in 9b? How much market power in the tying product is d2e
necessary by the majority?”® The concurrence notes that such airungen

13. The Court of Appeals disregarded the benefits of the tie because'it found
were less restrictive means of achieving them. In the absence of an adequate basis to e
any harm to competition from the tie-in, this objection is simply irrelevant.

68. Asto the necessity to prove market power under the rule (. cason, compare PSI R
Servs. v. Honeywell, 104 F.3d 811, 815 n.2 (6th Cir.), cert.deuied, 520 U.S. 1265 (
(requiring market power in the tying product under both pur se and rule of reason a
with Brokerage Concepts v. U.S. Healthcare, 140 F.3d 494, 511 (3d Cir. 1998) (recogn
plaintiff’s ability to proceed under rule of reason where appreciable tying power can
shown).

69. Some lower courts have interpreted Jefferson Parish as requiring a further thresho
per se illegality: that the plaintiff prove a substantial danger that the seller will acquire m
power in the tied product as a result of the tie. Carl Sandburg, note 49; Smith Mach. Gg
Hesston Corp., 1987 Trade Cas. 967563 (D.N.M.). For a criticism of the Court’s taking
excessively narrow approach to the ways in which competition can he adversely affected,
D. Slawson, A New Concept of Competition: Reanalyzing Tie-in Doctrine After Hyde, 30 Antitr.

power from copyright, and finding no evidence that operaﬁng system :nvoglt_?dkvﬁse]ﬁ;t:li:;
arly uni i ) inely reject tying claims because they thin :
arly unique or desirable). Courts routinely rej cl i
i i i tion. See Grappone v. Subar
are is too small in the tying market to harm competi e A
i baru’s 5.6 percent share of local autome
and, 858 F.2d 792, 796 (1st Clr_. 1988) (Su i o i
et was insufficient and that “significant market power —mor s 53
i asi few of a seller’s many customers” i
: . ly slightly, or only on occasion, or only t? a : ! !
eq : P;{:; (;?oimlzge Cﬁnc_epts, note 68 (holding HMO’s 25dpé}‘c§:nt sl:a(rie 1r-12§ff'51?§r6t)s, /}l(l)téré
; e tional Bus. Machs. Corp., 33 F.3d 194 (3d Cir.), cert. enied, 5 1008
(] 94)d ;éll:ﬁ;rgfa 3;“:; percent of mainframe market would be too low to 1rr1pose3 1llab1htyri;
stern Power Sports v. Polaris Indus. Partners, 744 F. Supp. 2126 (D.Idaho .11990) ( 1 ]F(;:Src;m
etail snowmobile sales insufficient as a matter of l;lf)(,llgng)fl ul}qerrtl. 011110(:; ;‘?errgrtc;llat k [,t] o
‘ i ote ;
d 365 (9th Cir. 1991), cert. denied, 506 U.S.l8 s ‘, P ‘ .
mary ﬁgnction of requiring power over l'.he‘ t'gnnnggoduEtg is btgcgiizsfyw;g;ﬁlssgs (:EE}:;
1€ potential for unjustifiably harming competition. That office i
klzlz\'evnthat t(})m rertraint iny question has a detrimental impact on |:ompeutllont :ﬂ?; ;;i E;t
quately redeemed by legitimate functions.” Aree;i;l & Hovenkamp, note 1, a 8 4
- 71. See LePage’s v. 3M, 324 F.3d 141 (3d Cir. 2003). e |
o l\/(Igf:M(:)r?i% v. Williamsport Hosp., 597.F. Sull:I)R. 899 (N.]l). Pa. ﬁggii)g(g?;pl:g‘}; :;:tl:;r
‘Mmedicine d tment closed to outsiders, its full-time employee g exclus :
én%nait‘sefs;ﬁary judgment motion denied, but two-product question is stated to be
Ser than in Jefferson Parish).

70. Compare Digidyne Corp. v. Data General Corp., 734 F.2d 1336 (9th Cir. 1984),
denied, 473 U.S. 908 (1985) (finding adequate market power under Jefferson Parish %
defendant’s operating system software was tied to purchases of central processing units
computer system; copyright of software created presumption of market power, and evid
showed that many customers were “locked in” to defendant’s operating system thro
substantial subsequent investments in applications software), with A.I. Root
Computer/Dynamics, 806 F.2d 673 (6th Cir. 1986) (rejecting presumption of mark

e
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EASTMAN KODAK CO. v. IMAGE
TECHNICAL SERVICES
504 U.S. 451 (1992)

bstantially lower than Kodak does. Some customers found that the ISO

ice was of higher quality.
me of the ISOs’ customers purchase their own parts and hire ISOs only
service. Others choose ISOs to supply both service and parts. ISOs keep
L inventory of parts, purchased from Kodak or other sources, primarily the

s.

M1985 and 1986, Kodak implemented a policy of selling replacement
s for micrographic and copying machines only to buyers of Kodak equip-
nt who use Kodak service or repair their own machines.

art of the same policy, Kodak sought to limit ISO access to other-
ces of Kodak parts. Kodak and the OEMs agreed that the OEMs
ald not sell parts that fit Kodak equipment to anyone other than
odak. Kodak also pressured Kodak equipment owners and independent
s distributors not to sell Kodak parts to ISOs. In addition, Kodak took
s to restrict the availability of used machines.
Kodak intended, through these policies, to make it more difficult for ISOs
to sell service for Kodak machines. It succeeded. ISOs were unable to obtain
parts from reliable sources, and many were forced out of business, while
revers lost substantial revenue. Customers were forced to switch to Kodak
wzvice even though they preferred ISO service.

Justice BLackmun. ... This is yet another case that concerns the stap
.for summary judgment in an antitrust controversy. The Principal issy,
is w}liether al ddefendant’s lack of market power in the primary equ :
market precludes—as a matter of law— ibili >0
W ‘i e w— the possibility of market por

Pet:Fioner Eastman Kodak Company manufactures and sells photoe
and'mlcrog.raphic equipment. Kodak also sells service and replacemen;
for its equipment. Respondents are 18 independent service organ; ;
(ISOs? that in the early 1980s began servicing Kodak copying and p
graphic equipment. Kodak subsequently adopted policies to limit th,
ability of parts to ISOs and to make it more difficult for ISOs to compe
Kodak in servicing Kodak equipment. . . . 3

A

~ Because Ehis case comes to us on petitioner Kodak’s motion for sum OQ‘
judgment, “[t]he evidence of [respondents] is to be believed, and all &

fiable inferences are to be drawn in [their] favor.” Anderson v. 1
Lobby, Inc., 457 U.S. 242, 255 (1986); Matsushita. Mindful that respo pin e SO TTled dhe prosencaciion i e, histpe st .

version of any disputed issue of fact thus is presumed correct, we begin = inter alia, that Kodak had unlawfully tied the sale of service for Kodak
the factual basis of respondents’ claims. See Maricopa. R nachines to the sale of parts, in violation of §1 of the Sherman Act, and
Kodak manufactures and sells complex business machines — as re! unlawfully monopolized and attempted to monopolize the sale of ser-

her&?, high-volume photocopier and micrographics equipmeat. é for Kodak machines, in violation of §2 of that Act.
equipment is unique; micrographic software programs thai operat ~ Kodak filed a motion for summary judgment before respondents had

Kodak machines, for example, are not compatible, ‘wiihi competi

~itiated discovery. The District Court permitted respondents to file one
machines. Kpdak parts are not compatible with other manufacturers’ e set of interrogatories and one set of requests for production of documents,
ment, and vice versa. Kodak equipment, although exjpensive when new, b

d to take six depositions. Without a hearing, the District Court granted
little resale value.

summary judgment in favor of Kodak.
Kodak provides service and parts for its machines to its customers ~ As to the §1 claim, the court found that respondents had provided no
produces some of the parts itself; the rest are made to order for K

‘ B eicice of 2 tying arrangement between Kodak equipment and service or
by independent original-equipment manufacturers (OEMs). Kodak
not sell a complete system of original equipment, lifetime service,

parts. The court, however, did not address respondents’ §1 claim that is at
t e here. Respondents allege a tying arrangement not between Kodak
!lf_et'ime parts for a single price. Instead, Kodak provides service afte
initial warranty period either through annual service contracts, Wl

ipment and service, but between Kodak parts and service. As to the §2
I , the District Court concluded that although Kodak had a “natural
1pc!ude all necessary parts, or on a per-call basis. It charges, through 1
tiations and bidding, different prices for equipment, service and parts

mopoly over the market for parts it sells under its name,” a unilateral
. refusal to sell those parts to ISOs did not violate §2.

different customers. Kodak provides 80% to 95% of the service for Ko

machines. '

- The Court of Appeals for the Ninth Circuit, by a divided vote, reversed.

With respect to the §1 claim, the court first found that whether service and
Beginning in the early 1980s, ISOs began repairing and servicing K Pparts were distinct markets, and whether a tying arrangement existed

equipment, They also sold parts and reconditioned and sold used K &MEen them were disputed issues of fact. Having found that a tying

equipment. Their customers were federal, state, and local governmen rangement might exist, the Court of Appeals considered a question not

c1es,_ba_mks, insurance companies, industrial enterprises, and provide

specialized copy and microfilming services. 1SOs provide service at a

e‘cided by the District Court: was there “an issue of material fact as to
.-hether Kodak has sufficient economic power in the tying product market
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rkets, for example, for cameras and film, computers and software, or
omobiles and tires. That is an assumption we are unwilling to make.
fe have often found arrangements involving functionally linked products
j_east one of which is useless without the other to be prohibited tying
ices.” Jefferson Parish.

Kodak’s assertion also appears to be incorrect as a factual matter. At least
1e consumers would purchase service without parts, because some service
.5 not require parts, and some cOnNsumers, those who se]f—st_érvice for
ample, would purchase parts without service. Enough doubt is cast on
dak’s claim of a unified market that it should be resolved by the trier
of fact. !
Finally, respondents have presented sufficient evidence of a tie between
ice and parts. The record indicates that Kodak would sell parts to third
ties only if they agreed not to buy service from ISOs.

[parts] to restrain competition appreciably in the tied product may
vice].” The court agreed with Kodak that competition in the equj
market might prevent Kodak from possessing power in the parts |
but refused to uphold the District Court’s grant of summary jug;
“on this theoretical basis” because “market imperfections can kee
nomic theories about how consumers will act from mirroring reajity
ing that the District Court had not considered the market power issli
that the record was not fully developed through discovery, the
declined to require respondents to conduct market analysis or to pln
specific imperfections in order to withstand summary judgment. . _
As to the §2 claim, the Court of Appeals concluded that sufficient evide
existed to support a finding that Kodak’s implementation of its parts polj
was “anticompetitive” and “exclusionary” and “involved a specific in
monopolize.” It held that the ISOs had come forward with suffic
evidence, for summary judgment purposes, to disprove Kodak’s busing
justifications. . ..

B
‘Baving found sufficient evidence of a tying arrangement, we consider the
‘at 1er necessary feature of an illegal tying arrangement: appreciable eco-
ic power in the tying market. Market power is the power “to force a
archaser to do something that he would not do in a competitive market.”
flerson. Parish. It has been defined as “the ability of a single seller to raise
: ce and restrict output.” Fortner; Cellophane. The existence of such power
Act if the seller has “appreciable economic power” in the tying p rdinarily is inferred from the seller’s possession of a predominant share of
market and if the arrangement affects a substantial volume ‘of ciy e market. Jefferson Parish; Times-Picayune Publishing Co. v. United States,
in the tied market. Fortner Enterprises, Inc. v. United States Steel Cz1p., 86 45 1U.S. 594, 611-613 (1953).
U.S. 495, 503 (1969). Respondents contend that Kodak has more than sufficient power in the
. Kodak did not dispute that its arrangement affects a substantiai volun rts market to force unwanted purchases [in] the tied market, service.
interstate commerce. It, however, did challenge whether its.aciivities ce espondents provide evidence that certain parts are available exclusively
tuted a' “tying arrangement” and whether Kodak exercRed “apisgy hrough Kodak. Respondents also assert that Kodak has control over the

economic power” in the tying market. We consider these issues in turn. ilability of parts it does not manufacture. According to respondents’
dence, Kodak has prohibited independent manufacturers from selling

odak parts to ISOs, pressured Kodak equipment owners and independent
irts distributors to deny ISOs the purchase of Kodak parts, and taken steps
0 restrict the availability of used machines.

“Respondents also allege that Kodak’s control over the parts market has
‘excluded service competition, boosted service prices, and forced unwilling
nsumption of Kodak service. Respondents offer evidence that consumers
ve switched to Kodak service even though they preferred 1SO service, that
dak service was of higher price and lower quality than the preferred ISO
mice, and that ISOs were driven out of business by Kodak’s policies. Under
prior precedents, this evidence would be sufficient to entitle respon-
ents to a trial on their claim of market power.

II

A tying arrangement is “an agreement by a party to sell one product but
on the condition that the buyer also purchases a different (or tied) pr';
or at least agrees that he will not purchase that product from any o
supplier.” Northern Pacific. Such an arrangement violates §1 of the Sher

A

For the respondents to defeat a motion for summary judgment on th
claim of a tying arrangement, a reasonable trier of fact must be able to:
first, that service and parts are two distinct products, and, second, thatK
has tied the sale of the two products.

For service and parts to be considered two distinct products, there mi
sufficient consumer demand so that it is efficient for a firm to provide s€
separately from parts. Jefferson Parish. Evidence in the record indi
that service and parts have been sold separately in the past and still
sold separately to selfservice equipment owners. Indeed, the develop
of the entire high-technology service industry is evidence of the efficien
a separate market for service.

Kodak insists that because there is no demand for parts separate 1
service, there cannot be separate markets for service and parts. By &
logic, we would be forced to conclude that there can never be s€

8. In a footnote, Kodak contends that this practice is only a unilateral refusal to deal, which
es Not violate the antitrust laws. Assuming, arguendo, that Kodak’s refusal to sell parts to
company providing service can be characterized as a unilateral refusal to deal, its alleged
€ of parts to third parties on condition that they buy service from Kodak is not.




