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16 DEFINITION OF PARTNERSHIP

At the same time, it must be recognised that section 44(a) of the Act does
contemplate that if, on a general dissolution, there are sufficient funds availah]
there will be an ultimate division of the profits for the benefit of all the
partners.>*

E. THE NORMAL INCIDENTS OF PARTNERSHIP

Reference has already been made to the sharing of profits as one of the normg]
incidents of partnership.> Other attributes will be found similarly described in
the authorities. Thus, in Memec v. LR.C.,® Peter Gibson L.J. described the
“characteristics of an ordinary English partnership” in these terms:

“(1) the partnership is not a legal entity>”; (2) the partners carry on the business of
the partnership in common with a view of profit. .. *% (3) each does so both ag
principal and (see 5.5 of the 1890 Act) as agent for each other, binding the firm ang
his partners in all matters within his authority; (4) every partner is liable jointly with
the other partners for all the debts and other obligations of the firm (see 5.9 of the
1890 Act); and (5) the partners own the business, having a beneficial interest in the
form of an undivided share in the partnership assets . . . including any profits of the
business.”

In Dollar Land (Cumbernauld) Lid. v. C.IN. Properties Ltd.>® Lord Coulsfeld
listed as potential key features: (1) mutual agency; (2) participation in profits; (3)
sharing of losses; (4) common capital and (5) the basic non-assignability of the
partnership relation,*® whilst in Dreyfus v. C.LR.%' the existence of mutual agency
was regarded as a “very common characteristic” of partnership. Various other
formulations will be found in the authorities.

There is, however, a danger that what are, in truth, normal incidents or
characteristics of partnership are wrongly perceived as prerequisites & the
existence of that relationship, thus distorting the application of section 1{1}'of the
1890 Act.®* As Lord Coulsfied made clear in Dollar Land ( Cumbewnaiid) Ld. v
C.LN. Properties Ltd.5*:

“ ... itis undoubtedly true that there is no one provision or feafréwhich can be said
to be absolutely necessary to the existence of a partnership, so'thit the absence of that
feature inevitably negates the existence of a partnership . . . ".%¢

* See infra, paras 25-44 er seq. In earlier editions of this work reference was made at this point
1o 5.39, rather than s.44; however the former section contains no reference to profits.

* See supra, para. 2-10.

36 [1998] S.T.C. 754, T6de—f. See also Swift v. Revenue & Customs Commissioners [2010] S.ET.D;
553.

7 per contra, in Scotland: Partnership Act 1890, s.4(1).

* Peter Gibson L.J. naturally cross-referred to ibid. s.1(1) at this point.

1996 S.L.T. 186 (OH).

% This concept is referred to as deluctus personae in Scots law: see further Miller's Partnership
(2nd ed.), pp. 16 er seq., 204, 205,

*! (1929) 14 T.C. 560, 574 per Lord Hanworth M.R. See also ibid. p. 579 per Lawrence J.

% This warning was cited with apparent approval by Amold J. in Hodson v. Hodson [2009]
PN.L.R. 23, at [12], affirmed at [2010] BN.LR. §.

* 1996 S.L.T. 186, 195F.

* It goes without saying that Lord Coulsfield should not be taken to have suggested that the

express requirements set out in the Partnership Act 1890, s.1(1) do not need to be satisfied in all
cases.
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ere must always be a view of profit for a partnership to exist® but, as

a?] ;}:f;;dl: abundantly c}]'ear in by the Court of Appeal in M. Young Legal

A ociates v. Zahid® and in Hodson v. Hodson,”" a sharing of proﬁ_ls between the

A ers is not a necessary ingredient. The position is the same with the sharing

of losses.®® Again, whilst mutual agency may properly_ be rcg_arded as a central

feature of the law of partnership,* it is clearly something which ﬂuw:?;ufmm the

ership relation, not the other way around. In Holme v. Ha:mmond. Cleasby

B. rightly rejected the notion that agency was the foundation of the idea of
p;memhip," and expressed the view that:

“agency is deduced from partnership rather than partnership from agency. But neither
does partnership always imply this mutual agency.”™

if the position were otherwise, a limited partnership could not pn_::pa?r]y
g:;;afgécllfas a%oannership within the meaning of m? 1890 Act, since a limited
partner in general has no authority to bind the ﬁrm’

The proposition that a partnership cannot exist unless all tge. partners under-
take personal.liability for the debts and obligations of the firm™ is, in t‘he current
editor's yi®w, equally fallacious, since not only can such _persona] liability be
negated bhy)express contract, but a limited partner will falso, in the normal course,
undertalzt no personal liability whatsoever,” yet will still be regarded as a
patiner in the eyes of the law. _ e W

Finally, in Hodson v. Hodson,™ it was held ttia_t participation in management
by all partners is not essential, given the recognition long accorded to so-called

“sleeping” partners.””

=3 5 2-07 et seq.
e ?;em;ﬁrﬁﬁ.ﬂ%ﬁm. Buthg-{smfc wIRC, sn:prﬁ; and Dollar Land Cumbernauld Lid. v. C.I.LR.
1 ra, were cited without success in that case. ) .

Pr?ﬁpgz:arfﬁig.a& There a partmer had a 1% profit entitlement but in practice chose to waive
'ﬂ- - -

= - ing of losses is inconsistent with a contract of service and points to some other
mu‘i‘;;?;tzf;ﬁisshﬁ. i.g. a partnership or other joint venture: see Todd v. Adam [2002] 2 All E.R.
{Comm) 97 (CA), a decision concerning share fishermen.

% Partmership Act 1890, 5.5: see infra, paras 12-01 ef seq.

™ (1872) L.R. 7 Ex. 218. e

! ibid. p. 234. In this context, it is interesting to note that mutual agency appears not to have been
an original feature of societas in Roman law, but was only introduced by Jusmtuan; A

"2 ibid. p, 233. Similarly, in Dollar Land ( Cumbernauld) Ltd. v. C.LN. Properties Ltd., suprd, Lo :
Coulsfield, having listed the various features noted supra, para. 2-10, wimad (at p. 195B) that II. wis
“a mistake to put too much emphasis on the question of mutual agency’ and went on o ubscl_'xe (at
p- 195F-G) that “the absence of one or even more of these features might lbc_reooncljahle with E.III)E:
existence of a partnership.™ See also Phillips v. Revenue & Customs Commissioners [2010] S.ET.D.
332 at [53]. The Partnership Act 1890 itself clearly contemplates that mutual agency may, to a greater
or lesser extent, be excluded: ibid. ss.5, 8. See further, infra, paras 12-04, 12-138 et seq. For a
different (and, in many ways, more extreme) perspective on the place of mutual agency in the law of
partnership, see Pooley v. Driver (1876) 5 Ch. D. 458, 476 per It:.ssel M.R.

™ See the Limited Partnerships Act 1907, s.6(1), considered infra, paras 30-03 et seq. In the
current editor’s view this cannot merely be explained away as a consequence of an express statutory
provision, since a limited partnership is a “firm” (ibid. s.3) and the Partoership Act 1890 and
partnership law generally is applicable to such partnerships (ibid. 5.7).

™ See the Partnership Act 1890, 5.9, infra, paras 13-02 ef seq.

" See the Limited Partnerships Act 1907, 5.4(2), infra, paras 30-07 ef seq. gt

™ [2009] PN.L.R. 23. This decision was affirmed at [2010] PN.L.R. 8 (CA), albeit without
specifically referring to this point.
" See infra, paras 13-53 ef seq.
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80 RULES FOR ASCERTAINING THE EXISTENCE OF A PARTNERSHIP

transaction and says ‘Is this, in point of law, really a partnership?’ It is not in the leagg

conclusive that the parties have used a term or language intended to indicate that the
transaction is not that which in law it is.”"? ]

If the agreement is not in writing the intention of the parties must naturally he
ascertained from their words and conduct.'® Moreover, in construing any agree.
ment, account must be taken of any subsequent modifications which may haye
been introduced by the parties, whether intentionally or unintentionally.'®

Equally, where no agreement at all has been concluded, the court may adopg
a very different approach. Thus, in Greville v. Venables®® the claimant wanted fg
be a partner but the defendant had refused. The Court of Appeal declined to infer

a partnership by conduct and rejected an attempt to rely on the “labelling™
principle,

Joint ventures

The courts tend to adopt a strangely inconsistent attitude towards Jjoint ven-
tures. Although partnerships and joint ventures obviously have a number of
common characteristics, in some instances the two expressions appear to be used
interchangeably,® whilst in others the joint venture is recognised as a relatiop-
ship quite separate and distinct from partnership.?? In the current editor’s view,
whilst it can properly be said that all partnerships involve a joint venture,> the

'" Quaere whether it is a precondition that a party to the agreement should challenge the existence

of a partnership. In Launahurst Ltd. v. Larner [2010] EWCA Civ 334 (Lawtel 30/3/10), the Cour{ ot
Appeal was unwilling to uphold a finding that an entire agreement clause in a contract with a seb
employed contractor was a sham when he had not himself taken the point.

'® However, the evidence will frequently be insufficient to prove that a partnership exizty: see, for
example, Swiss Air Transport Co. Ltd. v. Palmer [1976] 2 Lloyd's Rep. 604; McPhail\v. Bourne
[2008] EWHC 1235 (Ch) (Lawtel 13/6/08); also note Bennett v. Lincoln [2005] 1.1 B.\I'25 (where the
position was governed by Jersey customary law. And see also Eames v Stephell Froperties Lid
[1967] 1 W.L.R. 593; Scott v. Ricketts [1967] 1 W.L.R. 828; Johnston v. Heath-£1970] 1 WL.R. 1567;
Vater v. Tarbuck (1970) 214 E.G. 267.

'* Partnership Act 1890, s.19. See also infra, paras 10-12 et seq.

**[2007] EWCA Civ. 878 (Lawtel 12/9/07) at [40] per Lloyd L.J.

*! See, for example, Dollar Land (Cumbernauld) Lid. v. C.IN. Properties Ltd. 1996 S.L.T. 186,
(OH); Cayzer v. Beddow [2007] EWCA Civ 644 (Lawtel 29/6/07); also Mair v. Wood 1948 5.C. 83,
at pp. 86 per the Lord President, 89, 90 per Lord Keith. In Small v Fleming 2003 S.CL.R. 647 (OH),
Lord Macfadyen described a joint venture as a “species of partnership” and went on to hold that a
joint venture could not exist in the absence of agreement on all the terms. This seems odd, given the
very general requirements of the Partnership Act 1890, s.1(1), to which he specifically referred. The
decision in Cayzer v. Beddow, supra, is very much to the same effect: see ibid. at [56). cf. Chirnside
v. Fay [2007) PN.LR. 6 (Sup. Ct. of New Zealand), where a Jjoint venture was held to exist even
though not all the details had been contractually agreed: see [91] per Blanchard and Tipping J1. They
in fact treated the joint venture as analogous to a partnership (ibid. [71]), whilst Elias C.J. held that
it was “indistinguishable from a single transaction partnership” (ibid. [14]). A joint venture unsuc-
cessfully alleged in Kilcarne Holdings Lid. v. Targetfollow (Birmingham) Ltd. [2005] P & C.R. 8 was
“not simply a contract for a partnership™: ibid. at [204] per Lewison J.

* Hampton & Sons v. Garrard Smith [1995] 1 E.G.LR. 23 (CA); also Ross River Lid. %
Cambridge City Football Club Ltd. (2007] EWHC 2115 (Ch) (Lawtel 1/10/07): Rosenberg. W
Nazarov [2008] EWHC 812 (Ch) (Lawtel 10/4/08) at [58] per Thomas Ivory Q.C., sitting as a deputy
judge of the Chancery Division: Daniels v. Deville [2008] EWHC 1810 (Ch) (Lawtel 5/8/08) at [36]
per Lindsay J.

= Whywair Pty Lid. v. Davison [1997] 1 Qd. R. 225, 231.

and St ructural Engineeri

wnnire[s as p
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¢ proposition manifestly does not hold good.z‘t This is den}onstrateg _b':,:I
g d decision in Spree Engineering and Testing Ltd. v. O’Rourke Civi
i ing Ltd.,”> in which a distinction was drawn bEtWEf:I} a

ed non-integrated jomt venture, which w(_)uld not involve a panlﬁersfhfp;
integrated joint venture, which would, in gener_a]._ constitute the join
i artners. However, the use of such terminology sh_cu.ld not be
ed to obscure the need in every case [olscrutinise the p_ame;,'lam}nﬁie-
26 in order to identify whether the requnreme_ms of' sechpn _{ ) of the
mcnmlsmh_lp Act 18907 are satisfied and whether their relationship displays any
of the normal indicia of partnership.*® _ : T e
aturally follows that it is not possible to avoid partnership sthy
¢ !]bino the participants as joint venturers; the label will be ignored an ;
wilrlook to the substance of the transaction ra_lher than its _outwarcl fgerrél i
couﬂl it cannot be assumed that the participants in a transaction _descn _ ah
£ ture do not each intend to carry on their own s:cparate bugmesses. suc
are by no means unknown, e.g. share farming and oil exploration

allow

a joint ven

situations
30

yentures.

2. CO-OWNERSHIP

Co-owners not necessarily partners

As is clearly established by section 2(1) of the Partnership Act 1890, a 5-07
partnership will not necessarily subsist between the co-owners of property,

-3‘ wever, that Richards J. ultimately declined to express a view on this propasition in
SMLI':IJ:JE‘!-.IE-KEJMQM (Lawtel 16/6/99) although this does not applca.r frﬂ_:gﬂtllle;cglulﬁEmRﬂ;E:msj
June 16, 1999. A subsequent appeal was allowed on other grounds: see [2 N] -berger‘_l-'n'lerc "
601 (CAFL}. of. Todd v. Adams [2002] 2 All ER. (Comm) 97 (C._ﬂ\! at [78] per‘ eiju oo -uesti{m be
was whether share fishermen could be regarded as joint venturers, bu g
partnership was not even raised. 1

2 Unreported May 18, 1999 (QBD). ; i _

”guch an'angem;us will include not only any agreement e_n{r:rcd_m}u betw;en ﬂ;l:: E:r;;esﬁ:gtg :i":ﬁ
the way in which they have subsequently conducted their affairs: see, t:er;gtd 5!: };EIR .
Management and Dﬂle-lapmem‘ Co. v. Newfoundland Steel Inc. (1996) 140 5 E.LR. 90,
107.

xr . ced.

e I%le;:ifl:ﬁlfuiei:ﬂ:h: [v:::irs expressed by Lord Coulsfield in Do_ﬂar Land (C zgﬂe;n{;rﬂl;iﬂél II-J#
% C.LN. J."mpem‘ex Lid., supra, p. 195F; also Nzesslzi:'raming Ltd. v. Triage Central 2002 5.L.T.

r, supra, paras 2-12, 2-13. as

672’(5(;1:).;’:::1;? :ux\ni!li‘('enzi [1521] G.L.R. 43; Canny Gﬁ:rbr:'el Cas:!g Jackson ;'Lf:ver;:;:'é :[J'

Volume Sales (Finance) (1974) 131 C.L.R. 321; Spree Engineenng. and Tesm:g! I_ijz W ‘ raou
and Structural Engineering Ltd., supra; Ness Training Ltd. v Triage Centra ..Is p e[.l ot

* See further, as to share farming agreements, infra, para. 5-16. Anul}_Jer example cit o
editions of this work is that of underwriters assuming a fractional proportion off :]n msu;rlanc;-: ip
under the terms of a single policy (albeit dependent on_lhs: precise terms o ::mpo;zﬂ .D _mﬁm;

Shipowners Syndicate (Reassured) [1896] 1 Q.B. 135. Similarly, the joint owne Mp : gml:,; e

of a Ship would not necessarily create a partnership. And note also Hibernia Manag

Development Co. v. Newfoundland Steel Inc., supra.
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Outgoing partners

The presence of a partner’s nam

_ : _ € on the firm’s notepaper, etc. 2" j
pi;ancg with the requirements of the 2006 Act, obviously ;E:*ni?.ficies :';ea i
I\:f ereby the :_:onhnm_ng partners may, following his departure from the ﬁrm :
&;:: c;;t as {sl:ul_l remaining a member thereof. However. it has already been, ¢

outgoing partner is not bound to secure the. d i
estru

notepaper and other documentation in order to free l'tirnssel':f[l ':::'lor?]f:.}] s

liability on th 280 ; .
use_zsly al account,*™ although it would be otherwise if he authorised j

6. GENERAL AND PARTICULAR PARTNERSHIPS '

5-65 Itis now only rare]
: ¥ necessary to draw a formal distinction betw:
particular partnerships, in the manner traditionally adopted by wn'etg?sgue:lll ;-

ship law,282 Nevertheless, there are stil] many cases in which persons enter into

2 kit :
partnership limited to a particular trade, transaction or adventure where the

distinction may be of relevance,2*?
Partnership for one transaction

If persons who are not partners in any other business share the profits and

losses (or merely the profits) of a particular trade, transaction or adventure they

:’{:Ilil{:ib[::son:fhgartners to that extent and to that extent only.? Thus, if twr
parﬁcmar, o :;:;ed l"];t Ppartners, are jointly retained to conduct litigation 7y 5
il i €y agree to share the profit costs arising therefrom, they
i oy pﬁem h(j)nly so far as concerns the conduct of that case,25" 1.1 the
s );h partnership may be limited to the purchase and sale of 4 particular

t, e working of a patent either at large*®” or confined to-g ;arucular

288
area,™ the development of a plot of land,* the exploitation, 0f 2 contract of

" See generally, ibid. 55,1203, |

S Uy, 1b1a. ss. » 1204; and see su para. 3-

i ?:-:er Cabinet Co. v. Ingram [1949) 2 K B, 307 T~
ibid, 2

(pro socio), 1-5 pr. However, save fi i .
i e e o s un;:)?s purpose noted in the text, Lord Lindley considered such

** These partnerships are ref. : )
o, ps are referred to in the Partnership Act 1890, 8.32(b). See infra, paras 24-15

Burgh (1850) 9 C.B. 431. See, as to partnerships in profits only, supra, para, 5-27.

** Robinson v. Anderson (1855) 20
Bainbrigge (1848) 7 Hare |é4_ ) 20 Beav. 98 and, on appeal, 7 De G.M. & G. 239; McGregor w

:::' Oppenheim:er v. Frazer & Wyart [1907] 2 K.B. 50.
o .Lclweﬂ' v. Hicks (1837) 2 Y. & C.Ex. 472,
m}.‘srdgqu ujPhi.‘ip (1834) I CrM. & R. 415,
enston v. Jo ne (Inspector of Taxes) (1940 ;
o hnsto, ) 23 T.C. 29; Walker Wi J
v F J. Emmer (1979) 252 E.G. LI71; Whywait Pty Lid. v, Davison [199;} ]egdﬂév;%pmmmw

J

»
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;62 or the sowing, cropping, harvesting and sale of a particular crop.”' In
such cases, the rights and liabilities of the partners are governed by the same

aII :oles as apply to general partnerships,®? albeit that they may be quantita-

:ﬁve]y (even
~ The scope ©

if not qualitatively) less extensive.
f any such partnership will naturally depend on the terms of the

ment into which the parties have entered as well as upon their subsequent

% uct. This is illustrated by the decision in J. & J. Cunningham v. Lucas >

e claimants had purchased potatoes from suppliers in Holland for resale
in this country. Originally the potatoes were to be shipped in two vessels, but one
yessel was damaged and a larger vessel was substituted. More potatoes were
urchased in order to fill the substituted vessel. The claimants claimed that the
S fendants had agreed to enter into a joint venture whereby all the potatoes
would be marketed in this country and the claimants and the defendants would
share any loss or profit equally. The defendants claimed that only part of the
; was agreed to be the subject of the joint venture. McNair ., after consider-
ing all the circumstances, held that the claimants had established their claim and

directed an account to be taken accordingly.

T SUB-PARTNERSHIPS

Lord Lindley defined a sub-partnership as follows:

“A sub-partnership is as it were a partnership within a partnership; it presupposes the
existence of a partnership to which it is itself subordinate. An agreement to share
profits only constitutes a partnership between the parties to the agreement. If,
therefore, several persons are partners and one of them agrees to share the profits
derived by him with a stranger, this agreement does not make the stranger a partner
in the original firm. The result of such an agreement is to constitute what is called a
sub-partnership, that is to say, it makes the parties to it partners infer se; but it in no
way affects the other members of the principal firm.”***

Thus, a sub-partnership is, conventionally, a partnership in a share of another
partnership and, whilst it is of a derivative nature, the sub-partnership normally
operates outside the confines of the main partnership.”* However, there is, in
theory, no reason why a sub-partnership should not be formed between a group

M E Rennison & Son v. Minister of Social Security (1970) 114 5.J. 952,
# George Hall & Son v. Plait (1954) 47 R. & LT. 713.
292 See Reid v. Hollinshead (1825) 4 B. & C. 867, and the cases cited supra, nn. 286 and 287.

#2[1957] 1 Lloyd’s Rep. 416,
2% This principle was stated thus by civilian lawyers: “Socius mei socii, socius meus non est” (The

. partner of my parwer is not my partner).
5 In Ex p. Barrow (1815) 2 Rose 255, Lord Eldon stated the law thus: “1take it to have been long
 Since established, that a man may become a partner with A where A and B are partners and yet not
- Be amember of that partnership which existed between A and B. In the case of Sir Chas. Raymond
[64734)). a banker in the city, a Mr Fletcher agreed with Sir Chas. Raymond that he should be
. interested so far as to receive a share of his profits of the business, and which share he had a right
1o draw out from the firm of Raymond & Co. But it was held that he was no partner in that
partnership; had no demand against it; had no account in it; and that he must be satisfied with a share
‘of the profits arising and given to Sir Chas. Raymond.” See also Bray v. Fromont (1821) 6 Madd. 5;
Exp. Dodgson (1830) Mont. & Mac. A. 445.
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only itself be an act of discrimination,®s but may also prevent a clajm
Justification.®® Whilst the cost of making such adjustments will be borne by
firm, including the disabled partner, his share of that c
reasonable.®
For the purposes of the legislation, a disability amounts to “a physica] g
mental impairment which has a substantial and long-term adverse effect gn |
person’s] ability to carry out normal day-to-day activities” *7 although thig
be read subject to certain detailed provisions set out in a schedule ™
It seems clear that action can be taken which adversely affects a pg
suffering from a disability without committing an act of discrimination pro
that his disability genuinely played no part in the other partners’ decisig
Equally, the Court of Appeal has stated that the purpose of the legislation is o
to treat the disabled as objects of charity, so that where a firm requires any partpe
who is absent by reason of incapacity for a prolonged period to forfeit all of
of his profit share, it is unlikely that the duty to make adjustments will require
disabled partner automatically to be exempted from the operation of such
provision.*®
Similar considerations arise regarding the nature, proof and consequences of
unlawful disability discrimination as were considered in relation to
discrimination.®'

0St  musg

where the existence of the disability is not known and could not reasonably be expected to be known.
to the firm, see ibid. s.6B(3)(b) [Equality Act 2010, Sched. 8, para. 20] and Secretary of State fo
Department of Work and Pensions v. Alam [2010] LCR. 665, again a decision concerning
equivalent provision applicable to employees.

* ibid. 5.3A(2), as added by the Disability Discrimination Act 1995 (Amendment) Regulatia .»

2003, reg. 4(2) [Equality Act 2010, s.21(2)]. 3
58 ibid, s.3A(6), as added by ibid. [Equality Act 2010, 5.21(2)]. Note that the defence may .l
succeed if the justification applies irrespective of any adjustments. 3
*" ibid. 5.6B(4) [¢f the Equality Act 2010, Sched. 8, Pt. 2, para. 7]. This is, of course, distinct from
the power of the Tribunal to exempt a disabled partner who is the subject of discrimitietion from
obligation to contribute thereto under ibid. s.17A(2)(c), as renumbered by the Risahility Discriminas:
tion Act 1995 (Amendment) Regulations 2003, reg. 9(1) [Equality Act 2010\ 124{2)(c), (3)].
% See Patel v. Oldham Metrapolitan Borough Council [2010] 1L.C.R. 603 (BAT). !
" ibid. s.1(1); Sched. 1, as amended by the Disability DiscriminationyAct 2005, s.18, Sched. I, Pr
1, para. 36, Sched.2 [Equality Act 2010, s.6(1)]. Note also that official £Gidense as to what consti
a disability was issued in 2006 pursuant to ibid. 5.3, as amended [Equality Act 2010, 5.6(5)]. Ast
past disabilities, see ibid. 5.2, Sched. 2, as amended [Equality Act 2010, 5.6(5), Sched. 1, Pr. 1, para.)
9]. Where a condition no longer causes any impairment, the issue will be whether it is likely 1o recon
as to which see ibid. Sched. 1, para. 2(2) [Equality Act 2010, Sched. 1, Pt. 1. para. 2(2)] and
Richmond Adult Communiry College v. McDougall [2008] LR.L.R. 227 (CA). As regards the effect’s
of sickness, note Chacon Navas v. Eurest Colectividades 84 (C13/05) [2006] 3 C.M.L.R. 40 (Ei P
A tribunal can find that a claimant is disabled on the evidence before it, even if this is on a diffe; -=-"
basis from that argued by him: Minisrry of Defence v. Hay [2008] L.C.R. 1247 (EAT).
** HM Prison Service v. Johnson [2007] LR.L.R. 951 (EAT) at [63], [64]. .
* See O'Hanlon v. Commissioners of HM Revenue & Customs [2007] LC.R. 1359 (CA), an
employment case. !
! See supra, paras 8-14 et seq. For the equivalent references see the Disability Discrimination Act
1995, s.16A, as added by the Disability Discrimination Act 1995 (Amendment) Regulations 2003,
reg. 15(1) (former partners), 3B, 6A(2), as respectively added by ibid. regs. 4(2), 6 (harassment), 35
as amended (victimisation), 17A(1C), as renumbered and added by ibid. reg. 9 (burden of proof)y
17A(1), as renumbered by ibid., also ibid. Sched. 3, Pt. I, para. 2(1), as substituted by ibid. reg.
2%(2)(b) (jurisdiction) and 17C, Sched. 3A, paras 1(1), (2), as respectively added by ibid. reg. 16(1);
(2), Sched. (consequences of unlawful discrimination on contracts) [the Equality Act 2010, ss. 108(1)

{former partners), 26, 44(3), (4) (harassment), 27, 44(5), (6) (victimisation), 136 (burden of proof);
120(1) (jurisdiction), 142(1), 144¢1) (effect on contracts)].

“
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(4) Religious or belief-based discrimination

* to discrimi i tive partner
r a firm®? to discriminate against a partner or prospective |
“urfll]];ffoof his or her religion or beliefs (or lack thereof)®* and, in this case,
m f the legislation in all material respects closely fo!lows‘thal al:!op_ted in
[?iscﬁmination Act 19752 and the issues which arise will be similar to
considered in relation thereto.**

(5) Sexual orientation-based discrimination

unlawful for a firm® to discriminate against a partner or prospective
the grounds of his or her sexual orientation”” and, again, the legislation
Dtﬂe same pattern as in the Sex Discrimination Act 1975%° and gives rise

hﬂm same issues.”
T

,3

(6) Age discrimination
:ﬁmﬂnwful for a firm'® to discriminate against a partner or prospective partner

iz
in thi ity (Religion or Beliel)
ol ing of “firm™ in this context, see the Erpploymenl Equality
Q?fif::g&??szgzmymﬁm reg. 14(6), (7) [Equality Act 2010, 5.46(2)]. See, as to the
Rrgt v 2
N , paras 8-11, 8-12. ) ’
l.‘:"—_sm,ahmm?&-‘[uérz ,'J_'I:E[;, 3(1), as substituted by the Equality Act 2[!]!5 s.TT(1) IEri]uaGIuyI :3 %ﬁli:
5‘10, 13 19i Note that a philosophical or similar belief may qualify for protection: Grainger plc v.
Nicholson [2010] 2 All ER. 253,

iscriminati 3 i be found in the
% The provision equivalent to the Sex Discrimination Act 1975, s.11 is to

i Eq i igi i i 4 ['Equalit}' Act 2010, s. ].SW.
E ual Rﬁllglﬂﬂ or BBIEEﬁ REngaﬂODS 2003, TEE, 4 2 s.44
;Wl l}f t

i i lainant partner from any

Tribunal to recommend the exoneration of a comp .
ﬂ}z W‘:fe;g;ﬂhljm towards his own compensation, ibid. reg. I3E]l.'l}{c} TB]UBJIU::ECI_ IZDI[I.
'-M]{c) (3)] and, as to direct and indirect discrimination and justification under the “legitimate

sim® test, ibid. reg. 3(1), as amended by the Equality Act 2006, 5.77(2) [Equality Act 2010, ss.13,

19]. Note: the consideration of the legitimate aim test in Islington LB:C v Ladele [2009] 1.C.R. 387
(BAT), affirmed at [2010] 1 W.L.R. 955 {CA}_. albeit nnr)t a panmrsl?;?dca:és S iy
. , paras 8-14 er seq. For the equivalent references see ibia., regs. I

&llﬁs;; mm:;zsment}, 4 (victimisation), 29 (burden of proof), 2‘;'. ESLS ?ﬁ::\?ﬂ;n;ﬂis S:fllgt;-‘ ;i)

P 2 sequences of unlawful discrimination on contracts) {E ¥ £

mll};m}cf‘:?n;?m}}. (4) (harassment). 27, 44(5), (6) (victimisation), 136 (burden of proof),

120(1) (jurisdiction), 142(1), 144(1) (effect on contracts}]. i Jonke Ko

% As to the meaning of “firm” in this context, see the Eﬂfplcymem Equality ( uS e

Regulations 2003 (Sf 2003/1661), reg. 14(6), (7) [Equality Act 2010, 5.46(2)]. See,

mplicati ) 811, 8-12. £n |

%Dﬁjiﬁ;ﬂ iaif;i‘a 3(1) [Equality Act 2010, s5.12, 12, 19]; note also English v. Thomas

Sanderson Blinds Ltd., The Times, January 5, 2009 (CA) (a case of harrassn}enﬂ. o e

" The provision equivalent to the Sex Discrimination Act 1975, s.11 is to (?u o

Employment Equality (Sexual Orientation) Regulations 2003, reg. 14 [Equaln_y Act 201 -;f 1. ant

2 to the power of the Tribunal to recommend the exoneration of a complainant partner rcrgmuy

&gwﬂm to contribute towards his own compensation, ibid. rleg,IBO{i'](c]l IEquahly::th_ﬁ.;naIé

124{2)c), (3)] and. as to direct and indirect discrimination and justification under the “legi

S test, ibid. reg. 3(1) (Equality Act 2010, ss.13, 19]. T

.;‘”Sﬁ[.;'c:pm. ;:a%a.s S—lﬁ seq. For the equivalent references see Ibfd'. regs. 21 l{fo;rr;;r %mh:dersi

5,14(2) {harassment), 4 {victimisation), 29 (burden of proof), 27, 28 (jurisdiction) anmlh. :]03-[ ];

h 1(1). (2) (consequences of unlawful discrimination on contracts) IE_qua.'llt}' Act . s%. -

(fo p;nnefs! 26, 44(3), (4) (harassment), 27, 44(5), (6) (victimisation), 136 (burden of proof),

A20(1) (jurisdiction), 142(1), 144(1) (effect on contracts)]. ! )

- m}&sufg lh::rl::;nina if “firm” in this context, see the Employment E)quallt)f {A}g_e;&i:;g;?ﬁo::

2006 (ST 2006/1031), reg. 17(6), (7) [Equality Act 2010, 5.46(2)]. See, as to the implications, supra,

‘paras 8-11, 8-12.
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it may be of use in determining, as between the partners, whether a given tran
is to be regarded as a partnership transaction or not.”

In practice, such declarations tend not to be included in modern agreements,
in relation to cheques.'®*

F. THE PREMIUM

Although a reference to premiums'® has been retained, they are now rarely, i
ever, encountered and most certainly could not be considered “usual”. 1f
premium is to be paid, the agreement should identify both the time and mg niier
of payment'®® and the circumstances in which it is to be returned, whether on
dissolution or otherwise.'®” 3

d

G. PARTNERSHIP PREMISES'*®

It is desirable, but not in all cases essential, to identify the premises from which
the firm will carry on business and the manner in which decisions in relation to
those and any other premises will in the future be taken.!*®

Premises owned by one or more pariners

What is of greater importance is to ensure that the occupation rights of the fism

are clearly established where the premises are to remain in the sole ownership ot
one or more of the partners.®*®

If a lease in favour of the firm is to be granted, then it must be in Wiiting.20t
The termination of such a lease may, however, not be without difficitity" and its
existence may conceivably have adverse inheritance tax consewucnives.2%3

If the agreement omits any reference to such occupation. rights then, in the
absence of any other evidence, it will not be assumed.(mgerely because the

1™ See the Encyclopedia of Professional Partnerships, Precedent ¥, cl. 6(3).
1% This expression is not defined in the Partnership Act 1890: see further, as to its meaning, infra,
para. 25-07.

" e.g. if it is payable in instalments, will they continue even if the partnership is dissolved? Seg
also infra, para. 25-15.

"7 See the Partnership Act 1890, .40 and Handyside v. Campbell (1901) 17 T.L.R. 623, 6234 per
Farwell J. See also infra, para. 25-11.

1% See the Encyclopedia of Prafessional Parmerships, Precedent 1, cl. 4.

"% See Clements v. Norris (1878) 8 Ch.D. 129.

** The importance of this is underlined by the decision in Latchman v. Pickard [2005] EWHC
1011 (Ch) (Lawtel 12/5/05).

0! Rye v. Rye [1962] A.C. 496.

22 See Sykes v. Land (1984) 271 E.G. 1265; Featherstone v. Staples [1986] 1 W.L.R. 861; of
Brenner v. Rose [1973] 1 W.L.R. 443. An agreement that such a lease will be surrendered in the event
of a dissolution may well not be effective: see Joseph v. Joseph [1967] Ch. 78 and infra, para. 18-48.
Note, however, that the termination of a tenancy by notice to quit given on a consensual basis 25
between landlord and head tenant will not be treated as an effective surrender and will, therefore, also’
lerminate the sub-tenant’s rights: Barrett v. Morgan [2000] 2 A.C. 264 (HL).

*2 See infra, paras 36-31 et seq.
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mises are indispensable to the partnership business, that m;c}; belong to the
or are subject to the firm’s right to: (i) a lease or t_cn.anc:,r*”- or, vl.rhere that
iw?mrclcvamf% (ii) an exclusive licence to occupy within the meaning D.f the
i”'?uumag Holdings Act 1986.2°7 It will rather be inferred that each individual
i who is not beneficially interested in the premises has been Igranteu_:l a non-
Ca jusive licence to enter them in order to carry on the pmemhlp business.**
Such licences would seem to be contractual in nature and might, as a matter of
}m]jcaﬁan, not be terminable during the currency of the partnership, particularly

:ifit can be shown that the partnership business can only be carried on from those

.o and that the termination of the licences would strike at ;fhe s_ubsixatun}
i i the only effective way o
£ artnership agreement.*” In such circumstances the:
i g the licences would be to dissolve the partnership but, even theq, ll‘lf:'.}'
would prima facie continue until the winding up is complete,'® although this will

not always be the case.*!!

1t should also be noted that premises owned in this way may now in some
cases be deemed to be partnership property for the purposes of sta.fpp duty lan_d
tax and a charge to the tax may be incurred when they “become” partnership

Ert:,_Z]‘l

Covengrt Ggainst assignment, efc.

. wmere leasehold premises owned by a partner are occupief! by the _ﬁrm. ‘Ihere
i\ e no breach of a covenant against assignment, underletting, parting with or
Jqaring possession if that partner mqmly permits his co-partners to Zgg ﬁo
occupation for the purposes of carrying on the partnership business. e
position may be otherwise if an assignment of the tenancy to the firm can be

204 Eardley v. Broad, The Times, April 28, 1970 and (1970) 215 E.G. 823. See also infra, para.
34, :
ls;’Rye v. Rye, supra. A tenancy was inferred in Pocock v. Carter [1912] 1 Ch. 663, but this can
longer be considered good law. .
m’““‘}:mt the licence \E"as granted after September 1, 1993, it cannot attract the protection of the
Agricultural Holdings Act 1986: Agricultural Tenancies Act 1995, s.4 1), as amended by the
Regulatory Reform (Agricultural Tenancies) {England and Wales) Order 2006 (SI 2{136_0.:“2805_!. art.
12(2)5). By definition, an implied tenancy under the latter Act could not be created, since as well
as fulfilling the “business conditions™ (ibid. s.1(2)). a tenancy thereunder must either fulfil the
“agricultural condition™ (ibid. s.1(3)) or the “notice conditions™ (ibid. s.1(4)): ibid. s.1(1). It would
be impossible to fulfil either of the latter conditions unintentionally. _ . v
27 Horrison-Broadiey v. Smith [1964] 1 W.L.R. 456. A contrary view was advanced m_Harnm_n
w Wing [1988] 29 E.G. 101, 103, but the point appears not to have been fl:lll_v argued, since their
Lordships make no reference to the decision in Harrison-Broadley v. Smn‘_-':. See also Bahamas
International Trust Co. Ltd. v. Threadgold [1974] 1 W.LR. 1514. It is conmde:r?dmﬂla;_ n:cl:iillpauon
M a li v isre for the purposes of the eligibility test
pursuant to such a licence would properly fall to be d;srega:ch f
under the Agricultural Holdings Act 1986, 5.36(3)(b) in relation to (}Eher land: see nﬁrq‘. Scheft 6, para.
B(1)(e). Per contra, perhaps, if the licence cannot be terminated whilst the partnership continues: seg
an article by Michele Slatter in [1986] Conv. 320.
8 Harrison-Broadley v. Smith, supra.
209 of. the position where the firm has a tenancy: Brenner v. Rose [1973] 1 W.L.R. 443; Sykes v.
Land (1984) 271 E.G. 1265; Feathersione v. Staples [1986] 1 W.L.R. 861.
' See infra, para. 25-04. i b3, 5% b
M See Latchman v. Pickard [2005] EWHC 1011 (Ch) (Lawtel 12/5/05), albeit a decision made on
m,:l;m-im application.
=% See infra, paras 38-04, 38-10. .
-2 Gian Singh & Co. v. Nahar [1965] 1 W.LR. 4Lll‘ (PC), where, however, there appears 10 ha;-;
‘been merely a covenant against assignment and subletting; also Knapdale {Nominees) Ld. v. Donald,
2000 SCL.R. 1013 (OH). See also infra, para. 18-60.
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value, unless that conclusion is warranted by the true construction of the agree-
ment or by the surrounding circumstances; similarly in the case of the expression
“true value” ®'¢

The anomalous decision in Bennett v. Wallace

The decision in Bennett v. Wallace®” concerned the treatment of work in
progress on the dissolution of a firm of solicitors. Under the partnership agree-
ment, the capital contribution of one partner (W) was to be the amount shown in
the accounts of his previous practice, in which the assets would, at W’s option,
be shown at market value or book value. In the event, no value was attributed to
work in progress in those accounts, but the partners were nevertheless in agree-
ment that it should be taken into account on the dissolution and had, in fact,
agreed the value to be ascribed to it. The dispute centred on the question whether
an allowance should be made for the opening value of work in progress. The
court conventionally held that, in an accounting between partners, all assets had
to be taken into account,®'® but then went on®'%:

. it would appear to us to be inherent in the nature of a partnership that all assets
brought into the partnership should be included in the accounting between the

partners both at the start and at the end of their relationship unless there is some
agreement to the contrary,”

Although superficially attractive, this proposition is, in the current editor’s
view, highly questionable. It seems to presuppose that movements in the value of
off balance sheet assets over the life of the partnership should be ignored. Thus,
if A and B were to admit C to their partnership in 2000 at a time when the work
in progress of the AB partnership was worth £100,000 and C were to retire in the
year 2010 when the value had increased to £200,000, he would, according to
Bennett v. Wallace, be entitled to a share of the increase in value in the sum of
£100,000. A and B would retain their right to the original opening value ©f
£100,000. Yet, the reality might be that, during the life of the ABC partnesship,
its fortunes waned and the value of its work in progress fell to, say, £50.000. It
was due to the efforts of all the partners that the value had then increased from
£50,000 to £200,000. On what basis should C properly be excluded fipm sharing
in the £150,000 of work in progress that he has helped to builtp? Why should
the value of A and B’s original “investment” be artificially protected?

The only alternative would be to trace the movements in the value of the
relevant asset over the life of the partnership and to divide the notional increase/
decrease in value year by year. Not only would this be prohibitively expensive in
terms of valuer’s fees but in many instances it would be impossible to reconstruct
the history of the firm in this way, particularly if there have been a number of
admissions and retirements in the meantime.

818 Re Whire [2001] Ch. 393 (CA).

#17 1998 S.C. 457 (2nd Div.). See also, as to this case, infra, para. 17-04.

8% Given the agreement between the partners, such a finding was strictly unnecessary. It should be
noted that the court also referred to the decision in Roberston v. Brent [1972] N.Z.L.R. 406, in which
it was held that work in progress in a solicitors” firm cannot exist as an asset on a partner’s retirement.
The court shared the current editor's views as to whether this decision was correct in principle and

whether it, in any event, would be followed today: see 1998 S.C. 462D-E. See further, supra, para.
10—158 n. 739.

819 1998 5.C. 462F-G.
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A principle of law which is potentially arbitrary in its operation or which is

dependent on evidence which is inherently unlikely to be available cannot, in the

current editor’s view, be justified.*'* The partnership owns an asset. All partners
are. in right of their shares, interested in that asset®?® and entitled to share in any
\ra]ﬁe which may be ascribed to it. That, it is submitted, has always been the
F,Ac:silinntm and should remain so.

Special balance sheet to be drawn up

It will, perhaps, be apparent from the forcgcail_lg that, in cases where the
entitlement of an outgoing partner is expressly directed to be _demrmmcd l:n
reference to a special set of accounts drawn up as at 1h§ dat_e of his c]-:panuna,'ﬂ;*1
all the assets should properly be included therein at therr‘fmr or market value,sz;1
unless that would be inconsistent with the true construction of the agreemem >
or with an established course of conduct adopted by the partners on previous
retirements, etc.3 The fact that goodwill an-:! lworl_s: in 'progress =!la_wf: been
omitted from the firm’s annual accounts will, of itself, be irrelevant.®*°

Where this is not the partners’ intention, the agreement should clearly state the
basis on whifnthe accounts are to be prepared, even if this merely takes the form
of a requirement that the partners should adhere to the same accounting pnnﬁc:n;
ples and practices as are adopted when drawing up normal annual accounts.™

i Montgomery v. Cameron & Greig,*™® it was heiii. on a true construction of
fife \igreement, that so-called “termination accounts” Wl?u|d be binding on the
otitgoing and continuing partners if they were prepared in accordance with the
agn:,ement and in good faith, even if the partners had not approved them. One key
factor was that the agreement expressly required the firm’s annual accounts to be
approved but was silent in relation to the termination accounts. The editor has
some doubts as to the correctness of this decision.

(4) Revaluation of Assets

It has already been seen that, when construing parln;rship agreements, there is a
tendency for the court to lean in favour of assets being revaluet-i when a partner
dies or otherwise leaves the firm,®*? even if there is no presumption to that efh:?ct.
In recognition of this, partners may decide to ipclude an express revaluation
provision in their agreement, with a view to ensuring that the outgoing partner 1s

81% But see Drake v Harvey, supra.

520 See infra, paras 19-01 et seq.

2! See infra, para. 17-04. L= <

822 A variation on this theme allows the outgoing partner or the continuing partners to insist on the
preparation of a special account within a specified period, failing which the former’s entitiement will
be determined by reference to the firm's normal annual accounts.

823 See supra, para. 10-172. .

524 See Rg-FW!rire [2001] Ch. 393, supra, para. 10-169; Drake v Harvey [2010] EWHC 1446 (Ch)
(Lawtel 17/6/10).

825 See supra, para. 10-167. . 4 %

826 Egllowing the introduction of FRSS/UITF40 (see infra. para. 32—{)?]._ cases in which income
attributable to work in progress is omitted will be a rarity. Note also the decision in Robertson v. Brent
[1972] N.Z.L.R. 406: see supra, para. 10-158 n. 739. - -

227 Such a formula was adopted in Smith v. Gale [1974] 1 W.L.R. 9. A similar view of the
agreement was taken in Champion v. Workman, June 20, 2001 (Lawtel 22/8/01), noticed supra, para.
10-163.

823 [2007] CSOH 63 (OH). See also supra, paras 10-73, 10-74 and infra, para. 10-77.

82% See supra, paras 10-162 er seq.
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is to be conducted and it is only in the absence of agreement that the defayy,
provisions set out in the Act will apply.'3*®

Persons bound by the arbitration agreement

An arbitration agreement will be binding on the partners and, as a general myja
on their personal representatives,'** as well as any person entitled to enfores.
rights under the partnership agreement by virtue of the Contracts (Rights of Thirg
Parties) Act 1999,"**! ¢.g. an annuitant.’**> An incoming partner will be boungd
as soon as he comes a signatory to or bound by a partnership agreemeng
containing an arbitration clause, even if the dispute arose prior to hjs
admission.'>* )

However, it was formerly the position that the assignee or mortgagee of g
partnership share was not bound by an arbitration clause in the partnership
agreement as regards his statutory right to an account on a dissolution 3% save,
perhaps, where the clause in terms extended to persons claiming under a parn-
ner.'*** Now that such an extension is applicable in all cases,'* it would a

ppear
that an assignee or mortgagee should be bound to have the account taken by an
arbitrator.'*’

Construction and scope of arbitration agreement

An arbitration agreement will fall to be construed in the same way as any other
contract,'*** but the House of Lords in Fiona Trust & Holding Corp. v. Priva-
lov'*** made clear that there will be an assumption that all disputes will fall
within the ambit of such an agreement. Accordingly, whilst the expression

“dispute or difference” is likely to be construed more widely than the word {4

“dispute” appearing alone,'*° little may in practice turn on this.

Arbitration clauses in partnership agreements tend to be drawn in a wide form
and are likely to cover any dispute arising between partners or between theniatd
a former partner.'*' In most instances, the clause will, either expresshy-\or by
necessary implication, authorise the arbitrator to order a dissolution ©f. tiie firm

1339 ibidd. 5.4(2).

1390 ibid. 5.8(1).

"**! Contracts (Rights of Third Parties) Act 1999, s.8. And see Nisshin arbping Co Lid. v. Cleaves
& Co Lid. [2004] 1 Lloyd's Rep. 38.

342 See further supra, paras 10-188, 10-259,

133 Bee CMA CGM SA v Hyundai Mipo Dackyard Co. Lid. [2009] 1 All E.R. (Comm) 568, which
concem a novated shipbuilding contract.

** Partnership Act 1890, 5.31(2). See further, infra, para. 19-36.

343 As to the position prior to the 1996 Act, see Bonnin v, Neame [1910] 1 Ch. 732 (a decision
under the Arbitration Act 1889, 5.4, when the grant of a stay was discretionary).

134 See the Arbitration Act 1996, 5.82(2);. also Schiffahrisgesellschafi Detlev Von Appen GmbH v
Voest Alpine Intertrading GmbH [1997] 2 Lloyd’'s Rep. 279 (CA), Through Transport Mutual
Insurance Association {Eurasia) Ltd. v. New India Assurance Co Lid. [2005] 1 C.L.C. 376.

' See also infra, para. 19-50.

134 See supra, paras 10-03 ef seq. In particular, the expression “dispute™ will be given its ordinary
and common-sense meaning: Halki Shipping Corp. ». Sopex Qils Lid. [1998] 1 W.L.R. 727 (CA).

¥ [2007] Bus. L.R. 686. Note, however, that these comments were made in the context. of
international commercial arbitrations. See also Norscot Rig Management Pvt Lid. v. Essar (ilfields
Services Lid. [2010] 2 Lloyd’s Rep. 209.

% See Amec Civil Engineering Ltd. v. Secretary of State for Transport [2005] 1 W.L.R. 2339
(CA). And see also Jagger v. Decca Music Group Ltd. [2005] F.S.R. 26; Tjong Very Swmito v. Antig
Investments Pte Lid. [2010] 2 All E.R. (Comm) 366 (CA).

5% Wedlake Bell v. Jones [2007] EWHC 1143 (Ch) is an example of such a case.

Phoenix V. Pope

343
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ion 35 of the Partnership Act 1890.'352 By way of illustration, in
: g 1353 the clause was in this form:

i which shall arise between the partners or between any l[:pnljn:31 owrerg:::; :if—
ey nal representatives of any other or others of them or between et
e al'ld o pEIS;:-l representatives and whether during or after the determmal{;lo s

s Pel'wnc farpas COncerns any one of more or all of ths_:m' and whe ?’[he

o Parmershig Stc retation of these presents or [0 any dct OF OMISSION lﬂf gn;:i 0 e
e w ‘m:-:l!n urtl?: or as to any act which ought to be done by the parties 1n f;zh-.

speron ISE in relation to any other matter whatsoever touching the partn s E[::_
{:[ﬁ:ﬂi[sy i thebn; 0 ferred to a single arbitrator to be appointed by the partners Dl‘m b

i e Es ute or if they cannot agree then to a smgie arbitrator e
parn?;all;i lli]; the [E}’residem of the Law Society for lhe.u_mesb(::;nicaﬁei Er:gzisAc[
2P e dispute. And the provision
any(}: EI;II aﬁ; zia?ul?tfr‘-}'pn;a?dil[i{::;?ion th}:areof shall apply and the partners shall be bound
;?rﬁany decision of the said arbitrator.”

i cover a dissolution clairr! and, after
Gﬂﬁ J._Was Saﬂsihf:?&iﬁﬁﬁﬂﬁﬁxaﬂgc was no bas_is on whj_-:h it c::-u_ld 'm’:
i m? ‘?u*s of dis,solution automatically fell outwith an arbitrator's jul']Sf
snid_ [hafﬁ‘g’u EN % Id cases in which the court declined to allow :qucsuun§. 03
ﬁiﬂﬁm lé)lllfe 2&1& subject of a reference'® can no longer be relied on, sinc
olutis

ey : i
thev wore decided under a wholly different regime 1n which the grant of a stay

4 nroceedin as discretionary."**° : ‘ A
. Lng:s :f construction arise less frequently in p:?rme.rshipl;;?esu?;t.éle
E.H('m.l eGCrﬁeman 1357 L_awrence Collins J. had no hesitation in holding

is V. g

w s & 3

p Crs 1T ause exten “.0[ 01!.1}' 10 Ck]l[ﬁ[Lt bl.]l
on arin in an E.l'b rafion Ck dEd

exl]!'cSSl

artners in the firm. -
alsﬁ ;{ﬁgﬁﬁn:{sg be noted that a transaction set off may not fall within the scope

1 4 1358
of an arbitration clause if it arises out of a different contract.

Arbitration agreement generally no defence

Lord Lindley wrote that an arbitration agreement:

4L‘5$
% is one which (independently of the Common Law Procedure Act of 185 )

cannot tﬁ eE[CCtUﬂ“ setu a de[encf: 1o any action relative to a matter agleed o

1352 Sep infra, paras 24-47 et seq.

:3:: 391‘:{{11;-';1{]-2.‘;;?:}?16 had been established in the following cases: Russell v. Russell (1880)
e a

i . Olver
i - Vawdrey v Simpson [1896] 1 Ch. 166;
: . White (1892) 40 W.R. 675; Vawdrey » e
¥ C'h:D- 4?91'5-;:{(:1“{'??; 551. Note that, in Hutchinson v. Whitfield Elﬁ}ﬂjhﬂlajff;;ﬂ; :fe; s
i [' i tha!.t’né p;mnersh.ip could only be dissolved by dwd it was hel A el
goce:: vaﬁl,l.;n uent award under seal dissolving the pa:_tqcrs?up did bnnfdl:}bout :“e i uuiikeiy
ﬁgﬁz ?':f::iioe did not mention dissolution. The decision is an extrad nary
oie (186 : i LT.(NS)
e Eiscé::gergiéegijfgai‘:aﬂﬂﬂl 10 Jr(N.8.) 1068; .i"qp{m ® Pgsfhgﬁ;i {;I:Elfgat;:'u ok
; ¥ 1891) 64 LT.N.S.) 654 (disapproved by in Phoenix ». Pope
629;:;";‘:;2; 15?23;0;-' 5588] I}Ch 414; note also the Scottish decision Roxburgh v. Dinardo
Supra); 5V ;
SLT. 291. .
13% Gee the Arbitration Act 1996, s.Qi rrglaygzr;. 10-274.
s s e b ' ER. (Comm) 1000,
i Ea??mne: Satellite Services Ltd. v. ;-"el'; N[e]';vorks Uiri[.f;?ﬁ,l il::il i s
- e . CITRAL : :
mﬁl g d:: l:;fgn;iir:ae;eiim Pi'ernf_.;sa‘.uu Essar Oilfields Services Lid., supra. Inevitably, the
Orsc o ‘
R e e At i c.;ft'cis:“al ;;b;u:‘a:l‘:‘in?gﬂ;uas:d now, the Arbitration Act 1996.
1358 The forerunner of the Arbitration Ac 5 f
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a firm of solicitors had participated in a conspiracy to defraud, but this)é&vas ik
rather than fraud. It is interesting to note that Roch LJ. cited % ari
Corporation of Australia Lid. v Barty (1986) 65 A.L.R. 385 as “authon Ly

412 THE LIABILITY OF A PARTNER FOR THE ACTS OF HIS CO-PARTNERS

Actions for damages

Whilst section 10 of the Partnership Act 1890 clearly establishes the [ighiz
of the firm for damages in respect of a fraud committed by a partner iy
ordinary course of its business,® it is still necessary to prove an action
fraud.**> Constructive fraud, i.e. a combination of a false statement made jp "
cently by one partner and knowledge of the true facts on the part of anoth
partner, is not sufficient®*; moreover, it would seem that damages on the basjg
innocent misrepresentation would not be recoverable in such a case.’” Wher
however, one partner, who knows the true facts, expressly authorises apg
partner, who has no such knowledge, to make a false statement,>*® or deliberate
stands by in the knowledge, expectation or hope that he will make such
Statement, that statement, although made innocently, would be treated as
fraudulent misrepresentation made by the firm.** Similarly, where the pg e

who makes the statement is reckless in not consulting his co-partners be
doing s0.*"°

Other remedies

Lord Lindley observed that:

o

]
. there is no doubt that a firm can be compelled to restore property, or refung
money, obtained by it by the misrepresentation of one of its members. Nor in such

a case is it necessary to prove that the misrepresentation was fraudulent as well e
false, 3"

Thus, in Rapp v. Latham,*™ Parry, who was the active partner in a firm of wmé

and spirit merchants, had received a substantial sum of money from a customer

*** In such a case, the firm will be liable to the same extent as the partner responsible for the fra.
see supra, para. 12-89, It should be noted that, whilst Lord Lindley, writing in the Supplemtatto the
Sth ed. of this work, said of the section: * . .. it removes the doubt as to whether a firmSs or is not
liable in an action of damages for the fraud of one of its members. if committed by himn the ordinary
course of the business of the firm, by making the firm liable in every case in which tH%partner himself
is liable”, in subsequent editions the same view was expressed more tentatively, wamely, that the
section “seems clearly to make a firm liable. .. ",

** In Scarborough Building Sociery v. Howes Percival (1998) 76 P.& C\R D4 (CA), a partnerin

=ated as a case of tor
anal Commercial Bmkilgu_;
for the proposition that the

4

mere fact that an act of a partoer is fraudulent will not of itself take that act out of the normal course.

of his firm’s business”. Were the position otherwise, there would be li
s.10.

fraud by linking an innocent misre;
behalf of the owner

ttle scope for liability under
366 See Armstrong v. Strain [1952] 1 K.B. 232, where an unsuccessful attempt was made to prove
Ppresentation as to the state of a property made by an agent
(but without his knowledge) with the owner's awareness of the true state of

property. And see also supra, para. 12-28.

37 The Misrepresentation Act 1967, 5.2(1) gives a remedy only where damages would have been

recoverable if the misrepresentation had been made fraudulently, which for the above reasons they
would not. Quaere, could the firm in any event rely on the reasonable belief of the partner who made

the statement? Having regard to the terms of the Partnership Act 1890, 5.10, the current editor
tentatively submits that it could.

2

% See London County Freehold Properties Lid. v. Berkeley Property Investment Co. Ltd. [1936]
All ER. 1039.
% See Ludgater v. Love (1881) 44 L.T. 694,

7 See Armstrong . Strain [1952] 1 K.B. 232, 244 per Singleton L.J. See also supra, n. 366.

7 See Arkwright v Newbold (1880) 17 Ch.D. 301: Redgrave v. Hurd (1881) 20 Ch.D. 1.
32 (1819) 2 B. & A. 795.
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ied i se and sale of wine. He falsely and fraudulentl.y
o be aﬁﬂge?h;? t:];cwpg Cgl;'rying out various transactions on the customer’'s
;nd accounted to him for the supposed proceeds. There was, h{f\a';e?'neih s
i :derable sum unaccounted for, which Parry alleged had been invested i ;
i : f wine. The customer sought to recover this amount against Parry an
B e Latha.m. Notwithstanding an attempt by Latham to argue that he was
Ihis Er:;] by Parry’s fraud. on the basis that the fictitious purchases and sait_es
- dg in the ordinary course of trade and were, therefore, not partnership
.wen{:it;l: it was held that Latham was liable to the customer. The decisions in

.I'aﬂveﬂ w Hicks"™ and Blair v. Bromley*™ are to the same effect.

False accounts rendered by pariner

i that a
ses cited in the previous paragraph would appear (o demonstrate
P Thea;j fraudulent account rendered by a partner, in the name of the ﬁm‘loﬁg
within the scope of its business, would have bound all the partners even pri :
' nership Act 1890°7 and there is no reason to suppose that the curren
m is any different, having regard to the provisions of sections 10 and 15 of

ﬂ]ﬂ[ ,ACLJ?;
Cases where the firm is not liable

Sttute of Frauds Amendment Act 1828, section 6

, able
ion 6 of the Statute of Frauds Amendment Act 1828, a firm is not liab

fﬁ'ﬂg ?:ngﬂar;d fraudulent representation as to the _character or solvency (:rf3 7371?;

arson unless the representation is in writing and s_lgned by all the pa{wirsl. fes

has been decided that the signature of one pam_lcr in the firm name will no .
any partner other than himself*" and it is submitted that the same decision woul

sh])i%e reached today, notwithstanding the terms of section 10 of the Partnership

Act 18907

2 " & C.Ex. 472. G _ X

mﬂﬁi;:% ‘l‘;h 354, Lord Lindley pointed out that the case “was in faclldec.lded Ihy me;-rtf:
Chanceilor [L_ard Cottertham| expressly upon the rgfmund that E:erts?ﬁ.l'?:;ashagi a l;:—'fl; ntge;;e muké
w' to those who are interested in the performance of i : :
.'ﬂrmsel:es responsible for all the consequences of non-pc‘rformance, and as one parm;r hmali :l:gg
another as to any matter within the limits of their joint business, s0 !'Ee may by a.n.:ﬁCl :-llul:h, o
not constituting a contract by itself, is on equitable principles considered as h:l.'\-].!:lg 13;1 ]c] r.:h
guences of one”. See also, as to this case infra, para. 12-119. And see Moore v. Knight [ .

- i i ively: “ dered by one partner in the name
S Lindley put it very tentatively: “Whether accounts, rende " the |
O\fithe[firxnin a.rlulr; slizwﬂng that money is in the hands of the firm when in truth he has m1s:;_‘pphe:_i it, ar;
10 be treated as representations of the firm, is a question which has given rise to much discussion an
‘upon which the cases are not uniform. But on the whole it is conceived that |ft?:te accounts n:rlla.:g o
matters within the scope of the partnership business the firm is b?cund'by ﬁ;?‘i) Zﬁaali ;:f;su. ;:
Devaynes v. Noble, Baring's Case (1816) 1 Mer. 611; Marsh v. Keating o X ;
Ribeyre : }iar;l;: (l;;?}£23 Beav. 107, contrasting those c[acism_-ns with Hume Li.lfliaﬂand (1832) 1
Cromp. & M. 130 and Sims v Brutton (1850) 5 Ex. 802, noted infra, para. 12-111.
B 12-21, 12-88. ; .
Al g ::.!:;alilszr:spe of the section, Banbury v. Bank of Montreal [1918] A.C. 626; also Diamond
v. Bank of London and Montreal Ld. [1979] Q.B. 333. ;
“‘s;fwnﬁa:;s v. Mason (1873) 28 L.T.(N.5.) 232; :;::ﬁ w Jewsbury (1874) LR. 9 Q.B. 301;
Hirst Riding Union Banking Co. [1901] 2 K.B. 560. =2
: "";aewe;:w: :" gMezr [1920] 2 Ch. 574, a decision which turned on the application of the
Partnership Act 1890, 5.5 and the Statute of Frauds 1677, s.4 (it being held that the former section
did not override the provisions of the latter).
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540 ACTIONS BY AND AGAINST PARTNERS

was issued, unless he acknowledged service as a partner or was served with the

proceedings as a partner within or, with permission,*** outside the jurisdiction 33
What is, however, unclear is whether the judgment can be executed against 5
non-resident on whom the claim form was served outside the jurisdiction ip g
case where permission was not required,® although the better view must be thay
the permission of the court is required in such a case.”’

Execution with permission, etc.

Subject to the exceptions noted above, execution can only issue against the
separate estate of any other partner with the permission of the court.* If, on the
hearing of the judgment creditor’s application for such permission, a dispute as
to liability arises, e.g. in a case of alleged holding out,”* the court can, as under
the old rules, direct a trial of that issue.**” The above procedure is, however,
optional; the judgment creditor may, if he wishes, bring a separate action against
an alleged partner founded on the judgment in the previous action and, in due
course, execute any judgment obtained therein.**!

It is no longer necessary to obtain permission to execute a judgment obtained
by one firm against another, if they share one or more members in commeon,
provided that one of the conditions set out in the preceding paragraph is
satisfied.***

Receiver already appointed

Where the court has already appointed a receiver in respect of the partnership
assets,>** permission to issue execution must be obtained in that action.*** In an
appropriate case, the receiver will be directed to pay the judgment creditor out of
moneys coming into his hands*** or the judgment creditor will be given a chasge
on such moneys for his debt and costs.**®

33 See supra, para. 14-18.

35 CPR TOPD, para. 6A.3, infra, para. A2-09.

336 i o under ibid. r. 6.33 (as amended by the Civil Jurisdiction and Judgments Regulations 2009,
regs. 30, 31).

337 Ag noted supra, para. 14-21, it would seem that the requirements of ibid. 70PD, paras 6A.2 and
6A.3 are, by definition, not satisfied so that ibid. para. 6A.4 would apply.

338 CPR 70PD, para. 6A.4, infra, para. A2-09. The application for permission will be made under
CPR Pt 23. See also Davis v. Morris (1883) 10 Q.B.D. 436.

339 Gee, generally, the Partnership Act 1890, s.14, supra, paras 5-35 et seq.

340 See Davis v Hyman & Co. [1903] 1 K.B. 854. This is, however, no longer specifically provided
for in the CPR; ¢f RSC Ord. 81, r. 5(3).

31 Clark v. Cullen (1882) 9 Q.B.D. 355.

342 RSC Ord. 81, r. 6(1)(b) has not been replicated in the current rules on enforcement.

343 See infra, paras 23—153 et seq.

344 The current editor does not believe that this requirement has altered under the CPR.

33 Mitchell v. Weise [1892] W.N. 139.

346 Kewney v Afirill (1886) 34 Ch.D. 345, Such a charging order gives the judgment creditor
priority over the general body of creditors in the application of the partnership assets: Newparf
Pougher [1937] 1 Ch. 214. Quaere, would such an order be set aside as a transaction at an undervalue
{within the meaning of the Insolvency Act 1986, 55.239, 339) on the application of the trustee in
bankruptcy or liquidator of an insolvent partner? It is tentatively thought not: see Re Gershon & Levy
[1915] 2 K.B. 527 (a decision under the Bankruptcy Act 1914, 5.45).

EXECUTION AGAINST PARTNERS 541
Amending judgment with a view to execution

f proceedings have been commenced against a ﬁrm in the firm name but have
at all times been treated as brought against an individual defendant lrafimg_ undn?r
that name,>*” the court will not, once judgment by consent has been obtained in
the latter form and execution levied against the defendant, amend that judg!-nem
into a judgment against the firm, with a view to enabling the claimant to issue
execution against someone whom he has since discovered to be a partner.**®

Third party debt orders

An interim or final third party debt order*® may be made against a firm
carrying on business within the jurisdiction, even if one or more of the partners
are resident outside the jurisdiction.**® However, the interim order must be served
on a partner within the jurisdiction, a person authorised by a partner to accept
service or on some other person who has control or management of_the partner-
ship business.**' Where the firm is required to appear on a hearing fixed to
consider whether a final order should be made, it can appear by any

Chargivg/orders

A charging order can be made against any partnership property within the
sunsdiction.”® The interim charging order must again be served on a partner
within the jurisdiction, a person authorised by a partner to accept service or on

some other person who has control or management of the partnership business.”*

Where an order requires the firm to appear before the court, it can appear by any
partner.***

(b) Manner of Execution

Where a judgment has been obtained against two or more partners jointly, a writ
of execution should be issued against all of those partners,**® even though it may
be levied on any one or more of them.**” Lord Lindley pointed out:

37 e as if brought under CPR TAPD, para. 5C.2, infra, para. A2-06.

345 Munster v. Cox (1885) 10 App.Cas. 680. Although this was a decision under the old rules of
procedure, the current editor sees no reason why a court should adopt a different approach under the
CPR.

45 CPR 724, 72.8. This procedure replaced the former gamnishee order. See, as to applications
for an interim order, ibid. r. 72.4.

30 This is no longer specifically stated in ibid. Pt. 72 but must follow from ibid. 72PD, para.
3A.2(1), infra, para. A2-10; ¢f. RSC Ord. 81, r. T(1).

351 ibid, 72PD, para. 3A.2, infra, para. A2-10. Semble service on a person who was merely held
out as a partner and has not been found to be a partner will not suffice. Note that service under ibid.
para. 3A.2(3) need not be at the firm’s principal place of business, unlike the position under ibid.
r. 6.5(3)(c)(ii), infra, para. A2-01 and noticed supra, para. 14-14.

352 ihid. 72PD, para. 3A.3 infra, para. A2-10.

33 ibid. 73PD, para. 4A.1, infra, para. A2-12.

354 ibid. para. 4A.2, infra, para. A2-12. And note also supra, para. 14-95, n. 351.

*3 ibid. para. 4A.3, infra, para. A2-12.

%% See Penoyer v. Brace (1698) 1 Lord Ray. 244; Clarke v. Clement (1796) 6 T.R. 526; 2
Wms.Saund. 72, 1; Bac.Ab.Exec.G. 1.

57 See Abbot v Smith (1760) Wm.Blacks 974, 949 per De Gray C.J.; also Herries v. Jamieson
(1794) 5 T.R. 553, 556 per Lord Kenyon.
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644

PARTNERSHIP SHARES

court will have regard only to the external perspective and wil i
with the 'mterr_lal financial arrangements bgfwﬁc the pa:mers]; 22?::.;:;] o
Be_ that as it may, there is no doubt that the doctrine of constructjve.
remains unaffected by the statutory provisions referred to in the preceding
paragraph.>*¢ Thus, if the assignment were effected verbally and the ass; -
where the-:n a_dmltted to the partnership and treated as entitled to the assigug.;!::
lscﬂ j.;i,r 1; l?S difficult to see why a constructive trust should not arise in the former’g
The application of stamp duty land tax to various partnership transacti
of _course, reduced the importance of the issues Ea.nvassedpabove. I:;ncih;::
existence or otherwise of a document evidencing an assignment is no lon
determinative of whether a charge to tax can be imposed.*** Equally, there is n
httiel. scope for SDLT to be charged on the transfer of a partnershii:l share 1‘-“?0“'
Since a transfer of a share does not normally affect the assigning pm'
continued me:_nhershjp of the firm,?*® there will be no impact on the I:gai tium:
any ;?armershlp assets which may be vested in him on trust for the firm. The
position may, however, be different where the transfer is linked to the parl.ner'
retirement from the firm, when it may be necessary, as a wholly separate marres
to ensure that he also gives up his trusteeship and vests the relevant assets in o 3
or more of the continuing partners.?¢' by

56 "
. z[5211_.51‘\&' of Property Act 1925, 5.53(2); Law of Property (Miscellaneous Provisions) Act 1989,
257 F ot - hiel 3 T ” 4
B_P_I_R?;;Tj analogous situation which did not involve a parinership, see Hameed v. Ovyum [2009]
3 See 1_""urﬂ1er, infra, paras 38-02 er seq.
See rnfrq. paras 38-12 et seq. Note also, as to the treatment of such a transfer for value added
taac, purposes, infra. paras 37-27, 37-28.
‘:I'S&e supra, paras 10-110, 19-57.
“*! This will usually be secured pursuant to the so called “further ass " obligation:
e 108 a urther assurance™ obligation: see suprd,

CHarTER 20

THE FINANCIAL RIGHTS AND DUTIES OF A PARTNER

I taking partnership accounts it is necessary to differentiate between those 20-01

nses and losses which, as between the partners, are chargeable to the firm
and those which are properly chargeable to one or more of the partners on an
individual basis. Once the expenses and losses of the former class have been
identified, it must be determined in what shares they are to be borne by the

ers. This chapter is devoted to a consideration of these and other related
issues which must be addressed when ascertaining a partner’s financial rights and
duties vis-@-vis his co-partners.

The fundayental principles

Weitinig prior to the Act, Lord Lindley observed that the following principles
foui tHe basis for this branch of partnership law:

« it must always be borne in mind that every member of an ordinary firm is, to
a certain extent, both a principal and an agent. He is liable as a principal to the debts
and engagements of the firm, and in respect of them he is entitled to contribution
from his co-partners; for they have no right to throw on him alone the burden of
obligations which, ex hypothesi, are theirs as much as his.! Again, each member as
an agent of the firm is entitled to be indemnified by the firm against losses and
expenses bona fide incurred by him for the benefit of the firm, whilst pursuing the
authority conferred upon him by the agreement entered into between himself and his
co-partners.® On the other hand, a partner has no right to charge the firm with losses
or expenses incurred by his own negligence or want of skill, or in disregard of the
authority reposed in him.”?

Partnership Act 1890, section 24

The above principles are clearly reflected in section 24 of the Partnership Act
1890 which, so far as material, provides as follows:

“24. The interests of partners in the partnership property and their rights and duties
in relation to the partnership shall be determined, subject to any agreement express
or implied between the partners, by the following rules:

(1) All the partners are entitled to share equally in the capital and profits of
the business, and must contribute equally towards the losses whether of
capital or otherwise sustained by the firm.

ISee Lefroy v, Gore (1844) 1 Jo. La T. 571; Spottiswoode s Case (1855) 6 De G.M. & G. 345;
Robinson’s Case (1856) 6 De G.M. & G. 572.

2 See further, as to such agency, supra, paras 12-01 et seq.

* Bury v. Allen (1845) 1 Colly. 589; Thomas v. Atherton (1878) 10 Ch.D. 185. See further infra,
paras 20-10 et seq.
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720 ACTIONS BETWEEN PARTNERS RELIEF COMMONLY SOUGHT BETWEEN PARTNERS 721

would serve no useful purpose.®*? In such an action, it will, of course, be ope
to the defendant partner to show that the money is his or even that a larger
is due to him. In one case, the court even short circuited the normal proce
and proceeded straight to the identification of objections, rather than starting {
accounting process ab initio.?®> An area where there is, however, conside; ;
more doubt is the availability of an account in the case of a breach of a rest
covenant by a former partner, although the better view appears to be that sug
remedy will, in an appropriate case, be available.*®* :
Where, on the other hand, a claim is made by one partner against another
some other capacity, e.g. as trustee, this principle may not apply. Such was
position in Hurst v. Bennett.?*s There, following a dissolution,” four pa T
who were trustees of the firm’s lease sought to enforce an express indemnity
against one of the other partners (H) by means of a statutory demand. An attempt
to have the statutory demand set aside?®” on the basis that money might be due
to H on the taking of dissolution accounts was rejected.”®® )

as a partner in his place,?®! the assignee will be entitled to an account

the other partners.””?
¥ ) _
Creditors: legatees, etc. of deceased pariner: Although a partnership Frcdlt{_)r
~ in effect, seek an account of a deceased partner’s share as against his
onal representatives and the surviving partners, wqh a view to obtaining
!E},mem out of the estate,2*? the deceased’s separate creditors, legatees ar_ncl next-
- ofkin do not enjoy an equivalent right. Their only remed)f lies against !;he
—onal representatives, unless the latter have colluded with the survm;\g%
pg:mets or are otherwise unable or unwilling to seek an account from them.

Employee: An employee who is remunerated by means of a share of profits, e.g.
g salaried “partner”,”> has a right to an account.””

| .

Personal representatives: An account may be sought by or against the personal
Other persons entitled to an account epresentatives of a deceased partner.””’
Assignee/mortgagee of share: An assignee or mortgagee of a partnership s
will, so long as the partnership continues, have no right to seek an account o
partnership transactions.2*® However, once the partnership has been dissolved, he
will be entitled to an account as from the date of dissolution.**® Where, unusually,
a partner has an express right to assign his share and thereby to constitute the

Sub-parmer: & Sub-partner will have no right to an account against the pca_wj
artnership ‘) any member of it, other than the person with whom he is in

parmersiip™*

Tus.ee in bankruptcy/liquidator: An account may be sought by or against the

it wustee or liquidator of an insolvent partner.*”
»
22 See Brown v. Riviin, unreported, February 1, 1983 (C.AT. No. 56); [1984] C.L.Y,, p. 1368 §
Marshall v. Bullock, supra. Hurst v. Bryk, supra,is another example: there, at first instance, Camwath ‘
J. refused to order accounts inter alia on the basis that detailed accounts had been prepared by the Q
partnership accountants and the claimant had failed to take any substantial objection thereto: §&~ 2 i e subject matter of
supra, para. 23-75. See also the observations of the Court of Appeal in the subsequent proceedings. The aeape of the _a-::counl pll .nar;rally Yoy, posling o i :
Hurst v. Bennett [2001] B.PLR. 287 at [45], [49], [56]. K he dispute. Lord Lindley explained:
23 Montgomery v. Cameron & Greig [2007] CSOH 63 (OH} at [35], [36] per Lord Resd
24 Qea supra, para. 10-235.
285 [2001] B.PLR. 287 (CA).
285 A 1o the circumstances in which the parinership came o be dissolved, see,furs) v Bryk [2002]
1 A.C. 185 (HL). 3
2%7 |Under the Insolvency Rules 1986, r. 6.5(4)a). -
288 [ terms of the establishment of a general principle, the decision is not entirely satisfactory. The-
trustee partners relied on an express indemnity given in their favour by the firm, i.e. all the parners:
including themselves: see also Hurst v. Brvk [2002] 1 A.C. 185, 196-197 per Lord Millett. Three:
special factors were in operation, namely: (1) in carlier proceedings, Carnwath 1. had, in fact,
determined H's percentage share of the firm's debts and liabilities, including, in particular, the reat
under the lease, although this appears not to have been a final determination (see [2001] B.PLR. 287
at [22], [31] per Arden L.1.); (2) there was at least some doubt whether dissolution accounts could
still be taken (ibid. at [17] per Arden L.J., [50] per Sir Christopher Staughton, [56] per Peter Gibson
L.J.): and (3) the court appears to have thought it unlikely that any sums would ultimately be due to
H. even if dissolution accounts were taken (ibid. at [41], [42] per Arden L.1., 149] per Sir Christophet
Staughton), [56] per Peter Gibson L.J.). Had the position been otherwise, the decision might have =
resulted in a grave injustice to H. It is not possible simply 1o ignore the trustee partners’ OWil.
obligation to bear a share of the rent. If, on the taking of the accounts, it had been found that, in net -
terms, they owed money to H, but H had nevertheless been forced to pay them his share of the rent =
qua trustees, the result would have been insupportable. A fortiori, if the trusiees were made it
in the meantime, as was alleged 1o be a possibility: ibid. [29].
29 parmership Act 1890, s.31(1), supra, paras 19-51 et seq. And see also, as to the rights.of 8"
creditor who has obtained a charging order over a partner’s share, ibid .23, supra, paras 19-37 e

‘Scope of account

;' “The account which a partner may seek to have lalgen, may be eitht}r o general
account of the dealings and transactions of the firm, with a view to a winding up of
the partnership; or a more limited account, directed to some particular transaction as
to which a dispute has arisen.”

B See supra, paras 19-60 ef seq.. also, supra, paras 10-258 ef seq.

. 39 8o Fawcett v. Whitehouse (1829) 1 R. & M. 132, 148 per Lord Lyndhurst L.C.; Redmayne v.
Forster (1866) L.R. 2 Eq. 467.

3 Wilkinson v. Henderson (1833) | M. & K. 582. See also infra, paras 26-32 et seq.

34 See infra, para. 26-34.

395 Geo further, as to the status of such “partners”, supra, para. 5-54.

%6 See Harrington v. Churchward (1860) 6 Jur{N.8.) 576; Turner v. Bayley (1864) 4 De Gl & 5.
332: Rishton v. Grissell (1870) LR. 10 Eq. 393. Although Lord Lindley expressed an ungualified
view in favour of such a person’s right (qua employee) to an account, the terms of Bovill's Act left
some room for doubt; no such doubt persists under the Parmership Act 1890, s.2(3)(b), supra, para.
5402, Sembie. there will be no right to an account if the salaried partner’s entitlement is to a fixed
“sum payable out of profits.

* = Heyne v. Middlemore (1665) 1 Rep. Ch. 138: Hackwell v. Eustman (1616) CroJac. 410;
\Beawnont v. Grover (1701) 1 Eq.Ab. 8, pl. 7; Addis v. Knight (1817) 2 Mer. 117.
% Ravmond’s case, cited in Ex p. Barrow (1815) 2 Rose 252, 955: Brown v. De Tastet (1819) Jac.
\984: Bray v Fromont (1821) 6 Madd. 5. See also Killock v. Greg (1828) 4 Russ. 285.

seq.
O Sl -3 I (R A SO S RN 1955, % See Addis v. Knight (1817) 2 Mer. 117: Wilson v. Greenwood (1818) 1 Swan. 471.
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792 DISSOLUTION AND ITS CAUSES

In contrast, the expression “general” dissolution is used to denote a disso]uﬁ%
involving a full scale winding up, which may well have been brought about a¢ the
instance of one partner, against the wishes of the others. When a firm is referred
to as “in dissolution™, this usually indicates that a general dissolution has
place, but that the winding up of its affairs is still continuing. Once the wingd;
up is complete and the accounts are finally settled as between the partners # there
will be nothing left which could properly be referred to as a partnership, whether
in dissolution or otherwise.

The above distinction between a technical and a general dissolution was
accepted without demur in HLB Kidsons v. Lloyd’s Underwriters,” when cop.
sidering the potential application of section 38 of the Partnership Act 18900 on
a change in a firm.

This and subsequent chapters are primarily concerned with dissolution in the
second sense.

Causes of dissolution I

The general dissolution of a partnership may be brought about in a number gf
well recognised ways, which can be classified into the following groups:

1. By mutual agreement of the partners. Thus, whatever duration may
have been agreed at the outset, the partners can, if they so wish, bring |
the partnership to an end at an earlier date.'' However, unanimity is a
prerequisite. '

I

- By the exercise of an express power to dissolve reserved by the
agreement."? \

3. By rescission for fraud or misrepresentation. ' »

4. By the service of notice or the occurrence of some other determining
event prescribed by the Partnership Act 1890." It should, howeveay e I
appreciated that the relevant provisions of the Act can, for the maost part,
be excluded by agreement.'® '

5. By order of a court of competent jurisdiction or, where: rtlevant, by an
arbitration award."”

* See supra, paras 23-74 er seq. and infra, paras 25-44 et seq. ‘
* [2009] 1 All E.R. (Comm) 760 at [16] per Judge Mackie Q.C. sitting as a judge of the Chancery
Division. Note that the distinction also appears not to have been challenged in Summers v. Smith, |
March 27, 2002 (Lawtel 2/4/02) at para. [65].
'" See, as to this section supra, paras 13-61 et seq.
"I authority were required for this self evident proposition, reference should be made 1o the
Partnership Act 1890, 5.19, supra, para. 10-12. See also infra, para. 24-93.
'* 1t is not possible for a majority to vary the terms of the partnership unless they have an express
power s0 to do: see supra, para. 10-12. ¢f. the terms of the Partnership Act 1890, 5.24(8), supra, paras |
1504 er seq. 1
'* Such a power may be explicit in its terms (see supra, paras 10-137 er seq.) or may merely
authorise a majority to take any decision in relation to the partnership’s affairs, including the decision
to dissolve (see supra, paras 10-102 et seq.).
** See supra, paras 23-52 et seq.
** ibid. 55.26(1), 32-34, infra, paras 24-15 er seq.
'® Partnership Act 1890, 5.19, supra, para. 10-12; see also infra, paras 24-15, 24-19, 24-30,
24-32. It is, however, impossible to exclude ibid. .34, even though the practical effects of that
section may be avoided: see infra, paras 24-44, 24-45.
'" Partnership Act 1890, 5.35, infra, paras 24-47 er seq. As 1o the power of an arbitrator to order
a dissolution, see supra, para, 10-272.
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gubsequent sections of this chapter principally concentrate on dissolutions
prought about in the fifth and sixth ways.

The doctrine of repudiation

Application of the doctrine

er a partnership could be dissolved by an im_mcem partner’s acceptance

oftzgeltzgrmerl:s" repudia?tory breach of the partnership terms had chnfa vcxe?_
issue for many years and has only relatively recently been resolved in a\t;our nd
the proposition that the doctrine does not apply,'® even though some doubts an
i ies remain.'” _ _
dlfgi;j:ﬁ;h it is clear that partnership is a relationship wlhlch arises out of 351

ment (exXpress or implied),*” it is fair to say that the editors of this worl_: ha f
gver the years, expressed doubts as to whether the nnrn?al contracgl:al docmnebo
repudiation would have any application in a pannqrshlp context.** Such doufts
were, however, emphatically rejected by Harman J. mﬂnchma_n v. Crouch Burhf_:r
Savage Associates,”> where he held that the doctrine applied to p_arme;s ﬂ11p
agreement<.in' the same way as 1o other contracts, and the app]n_caﬂun o - ?
doctring also appeared to have been recognised by Nourse J. in Fulwell v.
Brff?ﬂerefurc came as no particular su;‘pris!: that, when Hurst v. Bryk** came
before Carnwath J. and the Court of Appeal, it was common ground between : e
partners that the doctrine was applicable* and, moreover, tha;acceptance Daﬁ
repudiatory breach would bring about a dissolution of the firm.** In that cas?
the partners bar one®” had served notice to retire from the firm with effect rc-;g
May 31, 1991. Tt was held that, as a matter of construction, the partnership wou
have been dissolved at the expiration of those notices.*® 'I'l_le defendants never-
theless decided to bring the partnership to an end at an aarh:cr date 3:nd. without
the claimant’s consent, they all executed an agreement which provided for the
dissolution of the firm as at October 31, 1990 and then purpuned_ to carry that
agreement into effect. These actions were held to be a repudiation of th
partnership agreement which the claimant was entitled to, and chcl,2 gacccpt an
this part of the decision was not challcng_ed in the House_of Lords_. The more
contentious question was whether the claimant was, by virtue of his acceptance

8 Hurst v Bryk [2002] 1 A.C. 185 (HL); Mullins v. Laughton [2003] Ch. 250, noted infra.

2 i 2 . 24-08. }

20 ?;:r.;?fimg:\.l‘:s s:;;i],' p. 194 per Lord Millett. ﬁslihm‘lglh he rightl}' pointed out thalb;hrz
Partnership Act 1890. s.1 makes no reference to comraf:t (sef: ibid.), this does, pe:ha;_:-lrs.zug?gre
Lindley’s analysis of what lies at the heart of the relationship: see supra, paras 2-07, 2-15.

21 [ndeed. Lord Millett in Hurst v. Bryk, supra, referred to this fact at p. 194. ——

22 (1983) LS. Gaz. 550 (judgment being delivered on November 19, 1982). It s_:mu Eq; bSesz;d ; ana;
an appeal from this decision was, ultimately, allowed on other grounds: see (1983) 12 [

ra, . 10123,
w’; (lg;; 127 S.J. 171 (judgment being delivered on December 23, 1982).

24[1999] Ch. 1 (CA). The decision of Carnwath I. is not reported.

25 See [1999] Ch. 9 per Peter Gibson L.J.

26 Iy is clear that this point was not argued: see ibid. pp. 3, 4.

7 Not, ironically, the claimant.

% See [1999] Ch. 9-10 per Peter Gibson L.J.

* See [2002] 1 A.C. 196.
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Capital profits

Section 42(1) of the Partnership Act 1890 has no application where the profitg
realised by the continuing or surviving partners are of a capital nature. This wag
established in Barclays Bank Trust Co. Ltd v. Bluff.'>> There a father and sop
carried on a farming business in partnership. The father died, thus dissolving the
firm. There was a substantial delay in winding up the partnership affairs, durj
which time the son continued to carry on the business and the value of the farm
appreciated considerably. It was held that the father’s executor was entitled, at jts
election, to interest at the rate of five per cent on the father's share of the
partnership assets or to a share of the profits accruing in the ordinary course of
carrying on the business since the date of death, i.e. profits arising from the use
of the farm land and buildings, but that those profits did not include any capital
profits which might be realised on a sale of the land and buildings, to a share of
which the father’s estate was entitled quite apart from the provisions of section
42124 It should, however, be noted that the position might have been different if
the land and buildings had been trading stock.'* |

To the same effect was the decision in Emerson v. Estate of Emerson,'*® where |
it was held that compensation received for the slaughter of livestock following |
the outbreak of foot and mouth disease constituted capital profits, so that section
42 had no application. ]

Remuneration for services

Prior to the Partnership Act 1890, Lord Lindley pointed out that:

“ . .. in taking an account of subsequent profits, the partner by whose exertions the}
have been made is usually allowed compensation for his trouble,"*” unless he is, in i
the proper sense of the word, a trustee, and guilty of a breach of trust, when e such !
compensation is allowed.”'**

123 [1982] Ch. 172, where the unsatisfactory Irish decision of Meagher v Moagher [1961] LR. 9%
was distinguished. The facts in Meagher v. Meagher were similar to those ia\Basciays Bank Trust Co.
Letd. v. Bluff, save that the premises in question were part of the trading stick of the firm and had been
sold prior to the action. The Supreme Court of Eire held that: (1) the value of the deceased partner's
share at the date of dissolution should be based on the actual proceeds of sale with such deductions
as the facts might justify; (2) the increased value of the assets should be treated as profits; and (3) any
interest payable under the Partnership Act 1890, s.42(1) should be calculated on the value of the !
deceased partner’s share as at the date of his death. However, the difficulties inherent in the decision
were avoided when it came to the point of ascertaining the value of the deceased partner’s share, since |
the court made no attempt to separate the capital and profit elements therein.

123 See also Chandroutie v. Gajadhar [1987] A.C. 147 (PC); Popat v. Shonchhatra [1997] 1 WLR.
1367 (CA); Sandhu v. Gill [2005] 1 W.LR. 1979 at [7] and [2006] Ch. 456 (CA) at [10] per
Neuberger L.J. and [102] per Mummery L.J. cf. the position of a retired pariner: see Sobell v. Boston
[1975] 1 W.L.R. 1587.

125 Gee [1982] Ch. 172, 183 per H.E. Francis Q.C. (sitting as a deputy judge of the Chancery !
Division). ]

126 [2004] 1 B.C.L.C. 575 (CA).

127 Brown v. De Tastet (1819) Jac. 284; Yates v. Finn (1880) 13 Ch.D. 839. See also Cook v
Collingridge (1822) Jac. 623; Featherstonhaugh v. Turner (1858) 25 Beav. 382; Mellersh v. Keen
(1859) 27 Beav. 236.

128 Burden v. Burden (1813) 1 Ves. & Bea. 170: Stocken v. Dawson (1843) 6 Beav. 371 and (1848)

17 L.J.Ch. 282. But see Cook v. Collingridge (1822) Jac. 607, 622-623 per Lord Eldon.
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an allowance is still afforded where an order is made under section

4-2-“3.9
Election to take interest in lieu of profits

If a claim to a share of profits is not sustainable'*® or the outgoing partner or

. estate so elects, simple interest will be payable at the rate of five per cent, a
which has remained unchanged over the years.'3! . _

An election for the payment of interest will not, of itself, d_epnve the outgoing

er or his estate of his rightful share of any increase in the value 'of the

ership assets (save, perhaps, for stock in trade) bf:meen the date of dissolu-

tion and the date of sale. This was clearly established in Barclays Bank Trust Co.

Lid. v. Bluff.'>
Personal representatives unable to sue

Although the rights conferred by section 42(1) of the Partnership Act 1.390
ought properly.to be enforced by the deceased partner’s personal representatives,
if this is pot, Yor whatever reason, possible, the persons interested in his estate

may dose™
Aliov enemy

Where a partnership is dissolved by the outbreak of war,'** any partner who is
treated as an alien enemy will not be deprived of his rights url.glf:r section 4:2(1)
of the Partnership Act 1890, but will not be in a position to enforce those rights
until the hostilities are over.'*

Exclusion of right to profits

It is clear that the right of election under section 42(1) of the Pannm_‘sh_ip Act
1890 may be excluded by the partnership agreement.*® Moreover, it 1S qlso
provided that the right to a share of profits is not available where the continuing

139 See the Partnership Act 1890, s.46; Page v. Ratcliffe (1897) 75 L.T. 371; Manley v. Sartori
[1927] 1 Ch. 157; Popat v. Shonchhatra [1995] 1 W.L.R. 908, 913H per Neuberger 1. (this was not
challenged in the Court of Appeal: see [1997] 1 W.LR. 1367, 1373H-1374A); Ryder v. Frohlich
[2004] NSWCA 472 at [202]; Sandhu v. Gill [2005] 1 W.L.R. 1979 at [10] and [2006] Ch 456 (Cn‘f\}
at 8], [102]. See also Castle v. Castle [1951] G.L.R. 541. Equally, if there are no profits, there will
be no option to take a share of profits and no allowance can be made: see supra, paras 25-26, 25-27.
See also Castle v. Castle [1951] G.L.R. 541. Note that, whilst in Emerson v. Estate afEmer.r'on. supra,
an allowance was made in the amount of the loss borne by the surviving partner in carrying on the
business, this was nor a case falling with s.42.

139 See supra, paras 25-26 ef seq.

U]t has been suggested that the rate should be increased: see supra, para. 25-30, n. 119.

152 [1982] Ch. 172. See further, supra, para. 25-32.

133 See Travis v. Milne (1851) 9 Hare 141; Beningfield v. Baxter (1887) 12 App.Cas. 167, 178-1T79.
And see infra, para. 26-34.

134 See supra, paras 4-04 et seq. 5

135 Hugh Stevenson & Sons Lid. v Aktiengesellschaft fiir Cartonnagen-Industrie [1918] A.C. 239;
Gordon v. Gonda [1955] 1 W.L.R. 885. -

136 The subsection contains the words “in the absence of any agreement to the contrary : see
Supra, para. 25-24.
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amount so contributed.'* An initial contribution must be made immediately upop
entry into partnership'? and may consist of cash'® or property. Any contributigp
of property must be fairly and honestly valued, so that the requisite particulaps
can be submitted for registration purposes.'* What is not possible is for two gp
more limited partners to make a joins capital contribution, unless it is clear]y.
allocated between them and registered accordingly.'®

Change in liability of partners

Provided that the partnership at all times comprises at least one general partner
and one limited partner,'® any partner is free to change his status from genera] o {
limited partner or vice versa.'”

Ca]]a(:it]’ 1]

Any person who has the capacity to become a partner in an ordinary firm?® |
may enter into a limited partnership as either a general or a limited partner, 4

Although the Act of 1907 specifically provides that a body corporate may be (
a limited partner,'? it does not extend the powers of such a body. However, evep I
if a particular company’s constitution does not, on its true construction, authorise
it to become a limited partner, its capacity to do so will be unaffected.?® There i
is no reason to suppose that a limited company cannot be a general partner® )
indeed this is a common occurrence.*

Business of the partnership

Any lawful business™ which could be carried on by the members of an
ordinary partnership without infringing any statute or rule of law may properly i
be carried on by a limited partnership. If it would be illegal for an unqualified \

" ibid. 5.4(2). >

12 See MacCartaigh v. D [1985] LR. 73, where the limited partners did not contribute capital vntil '
some time after the date of their admission and, as a result, fell to be treated as general partners dumog
the intervening period. But see also, infra, para. 30-07.

3 A bank guarantee is not cash: Rayner & Co. v. Rhodes (1926) 24 LLL. Rep. 25.

4 Limited Partnerships Act 1907, s.8A(2)(d) (as substituted by the Legislative RefGey (Limited
Partmerships) Order 2009, art. 5, as regards limited partnerships registered after Qcotober 1, 2009), I
infra, para. A3-09. See also the Perjury Act 1911, s.5 and infra, para. 29-24.

'* The Limited Partnerships Act 1907, s.8A(2)(d) is very specific in referring to ithe “amount of the
capital contribution of each limited partner”. In its original form, ibid. s.8{g)referred to the “sum 18
contributed by each limited partner”. Were an undivided share in a joint tapiial sum to be contributed L r(
by two partners, it would be impossible to allocate it between them in the'absence of some specific
agreement. See also ibid. s.9(1)(f), infra, para. A3-12 and the Limited Partnerships (Forms) Rules =
2009, Sched., Pt 1, Form LP5, infra, para. A4-04; also infra, para. 29—19. Equally, there is no reason
why a joint capital account should not be maintained internally, although even this is not without its
problems: see supra, para. 7-09. o

'® Limited Partnerships Act 1907, s.4(2), infra, para. A3-04.

7 ibid. ss.9(11g), 10; infra, paras A3-12, A3-13; and see infra, paras 29-26, 29-28, 30-13. -,

'8 See supra, paras 4-01 et seq. H

" Limited Parinerships Act 1907, 5.4(4), infra, para. A3-04. {

20 Companies Act 2006, s.39(1). See further supra, para. 4-20. 1

2! See supra, para. 11-07. Quaere: could it be argued that, because the Limited Partnerships Act |
1907, s.4(4) expressly authorises a body corporate to be a limited pariner, there is an implication that
such a body may not be a general partner? In the view of the current editor, such an argument would
not be sustained.

* See, for example, Blythe Limited Parmership v. Customs & Excise Commissioners [1999] 8.T.L
1178 (where both general and limited partners were companies).

2 As to the meaning of the word “business”, see the Limited Partnerships Act 1907, s.3 (infra,
para. A3-03), applying the Partnership Act 1890, s.45. As to what businesses are lawful, see supra,
paras 8-01 et seq.
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rson without more to be a member of the firm,** that illegality ig. upiikely to be
cured by ensuring that he only participates in the business qua I:mlte_d partner.

The general nature of the partnership business and any change therein must be
gistered. > Provided that this requirement is satisfied, there is no reason why a

re - -
uﬁcmhfr of different businesses should not be carried on by the same firm.

Commencement of business

It has already been seen that, for a partnership to exist, a business in comm{{ré
must be carried on, even though trading need not n_ecessanIy have cnm_menced:
The question therefore arises whether a partnership must ac{uauy exist as s:uch
pefore it can seek registration under the I9[_l? A-:_l. This is not entirely clear since
the Act requires the application for registration to be sugne_d or otherwise
authenticated “by or on behalf of each panner"”‘ and, as_prevm}lsly_nojted,_ to
state the general nature of the partnership business,* \'-'hif?h is certainly indicative
of such a requirement, but also directs that lh.e 'c_lpphcauon be nlmde to the
registrar for the part of the UK *“in which the principal placle of tyusmess _Df the
limited partnership is to be situated”.* The latter reference is entirely logical as
it is the prindipal place of business of the limited pam?ersh}p.lnot any predecessor
parmership\which is in point.*® Although prospective limited partners would
doubtléssbe concerned if liabilities were to be incurred beﬁ?re rcg15lrat1on {an'd
theifown limitation of liability) was in place, in practice, the issue is an .a-:a?;:mm
¢neince the registrar has not historically taken the point, even if it exists,’ and
scems unlikely to do so in future. Equally, it is the view of the current edllc-rl thaqt:
consistently with the approach adopted by the House of Lc_»rds in Kifan‘u Mrah.-'
it could properly be said that the act of applying fur registration is, in itself, a
sufficient preparatory act to demonstrate that a business 15 being _camed on an:}
thus, to satisfy the requirements of section 1(1) of the Partnership Act 1890.*

Firm name

A limited partnership must have a firm name and that name and any change in
it must be registered.*

24 p ¢ g dentists' or solicitors’ partnership: see supra, paras 842, 3—53:, . AN

25 Limited Partnerships Act 1907, ss.8A(2)(a) (as added by me_chls}auve Reform (Limited
Partnerships) Order 2009, art. 3, as regards limited partnerships registered on or after October 1,
2009), 9(b), infra, paras A3-09, A3-12: see also infra, paras 29-19, 29-25.

26 See supra, paras 2-02 et seq. L

- Limitef:l Pa:gnc:ships Act |9%_.l'. s.8A(1)(c) (as added by ibid.), infra, para. A3-09. The original
wording was “a statement signed by the partners™: ibid. s.8.

2 See supra, para. 29-07. m—cl

29 imited Partnerships Act 1907, s.8A(1)(d). The original wording in ibid. ';8 referre_d to the part
of the UK in which the principal place of business “is situated or proposed to be situated” . See further
infra, para. 30-18. F3 ol :

3 Similarly in the case of ibid. 5.8C(4) (as added by the Legislative Reform (Limited ?afmershrpsl
Order 2009, art. 7, as regards limited partnerships registered on or after October .I , 200), m‘fmj para.
A3-11, which provides that a certificate is conclusive evidence of the existence of a limited

ership, not of any predecessor firm.
pal;t'nS::Eh gfwhe Limi'l;dl:;’ﬂﬂnersﬁip v Customs & Excise Commissiorers [1999] S.T.I. 1178, where
the firm had clearly been registered before a partnership came into existence.

3212000] 1 W.L.R. 2123. See further supra, paras 2-03, 13-20.

33 See generally, supra, 2-01 er seq. a"

M Limi%ad Paﬁiemgips ﬁ:l?sl%?. 5s.3, 8A(1)(a) (as added by the Legislative Reform (Limited
Partnerships) Order 2009, art. 5, as regards limited partnerships registered after October 1, 2009),
9(1)(a), infra, paras A3-03, A3-09, A3—12. See also infra, paras 29-25, 20-26.
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It naturally follows that the status of a firm'’s registr ti -regi i
may need to be reviewed following any change in?lfts H?E[?III;E(;];}?; nd:;;gel:giaum}
the nature of the partners’ other business interests.> Equally, it rl-nay be in“g v
bent on HMRC, when applying the above principles, to ensure that the id i
of the true partners is ascertained, if necessary by making further enquirie '.3lltlr.y
could not properly insist on cancelling the }cgistration of one firm bec:‘ ﬂ'l&jf
appears 10 h.ave the same composition as another firm, if there is evide: el
their possession which indicates that the real position is otherwise.* s

Since section 4_15(1) of the Value Added Tax Act 1994 is a pe'nnissjve and
procedural provision, a change in the name of a firm will not affect its registrati
(even though that change should be notified to HMRC)*" nor the liabil;g] n?'u[gn
partners under an assessment made in the registered name. Thus, an asstgss x
was upheld in Scrace v. Revenue & Customs Commissioners,>® ;.vhere the o
ners had b:een compulsorily registered in a name which was not in use duri o
of Eﬂ: pﬁnod covered by the assessment. P

ually, it should be noted that registration of two or more

under the section does not, per se, mean that they are all to be trzz:zgnass ;Sagﬂe‘m
law or render them liable as such. In Revenue & Customs Commissioners v. Paflfg
four supposed partners had allowed their names to be entered on form VA’i‘ 2 ’d
they had been registered on that basis. In the event, it was dernonstrated that oaé

two of [hem were actually partners in the business. It was held that, despite thlr
registration, the two non-partners were not liable on an assessment issued a ainsi
the four, whether on the basis of holding out® or otherwise. Howeve% the
assessment was held to be valid as against the two partners who had been ro! 1

registered as such. It follows that the dangers identified above could exist ?n aP:;sy
where ther; appear to be two separate firms with different memberships but, o "
true analysis, the actual partners in each firm are identical. o

Attempts to avoid registration

Given the position set out above, it might be thought that registratioge
ava_Lded . by fragmemjng a business whose lumm?er isaliili{eé?ll—ta: C:'}L“;eltildﬂt::z
registration limits into a number of “separate” partnership busires ‘}c-s -none of
which have a c_-::-mPlcte identity of partners. However, if HMRC e sati!sﬁed that
the fr.agmentanqn_ls artificial and that each firm is making taxable supplies whilst
carrying on activities which should properly be regarded as a single business
they may direct !hat all the firms should henceforth be treated as a single Laxablt;
person for registration purposes,”’ thereby constituting a deemct':d global

55 Where two firms have identical partners and thus a single registra i g i
the drep:_u‘tun: of one partner from, or the admission of a rgl.ew pgaﬂneit'l[:g- Z:: a;)nfbfh;es::m;;iﬁowirﬂ
automa_ucuil}- canse them to become separate taxable persons and their re;pectjve taxable supplies,
ctcs.; ;‘ﬂl;:':o lonﬁ;r fall to be aggregated. g

e Yasin and Hussain v. Customs & Excise Commissi ¢

& Customs Commissioners v Pal [2008] ST.C. 2442.";:::‘;3?;?‘1;99@1 ST 23 e e il

57 See infra, para. 37-14. :

& [2007] 8.T.C. 269.

:[29[}8] S.T.C. 2442,

i.e. under the Partnership Act 1890, s.14: see paras 5-35 ef se

&1 - . =
=t \I';a:;.tfhf;dd:d Tax ﬁ;}ég‘}i‘_ Sched. 1, paras 1A(1) (as added by the Finance Act 1997, s.31(1),
busiﬁcsq B fdrpci:_. . C will look at the extent m_which the persons carrying on the fragmented
e ‘| lciajy und to one another by financial, economic and organisational links": ibi
- | C para. 1/ (2), as added by the Finance Act 1997, s.31(1}; also Venuebest Lid. v. Customs &

cise Commissioners [2005] V. & DR. 92. However, it is no longer necessary for HMRC to be
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partnership comprising all the members of the constituent firms.52 If any of those
firms is already registered, its registration will be cancelled.®® Supplementary
directions may be issued if the existence of other elements of the fragmented
business come to the attention of HMRC at a later date.**

Such a direction can equally well be made where one or more parts of the
fragmented business are carried on by individuals or companies, e.g- if a partner-
ship is dissolved by agreement and its assets are distributed in specie between the
former partners in such a way as to permit the various elements of the business
to be carried on by them.

Changes in the firm

Once a firm has registered, no account is in general taken of any subsequent
change in its members.®> This will apply equally whether registration is in the
name of the firm or in the names of the individual partners, although in the latter
case the current editor understands that an appropriate amendment will be made

in the registration to delete or add the name of the outgoing/incoming partner.®®
It should, hows¥er, be noted that such a change may in certain circumstances
cause a firm?s reistration 10 be cancelled,®” as well as affecting the registrability
of other kisinesses carried on by the partners.*®

Eveiithough changes in the firm are ignored for registration purposes, the
partaersimust within 30 days notify HMRC of:

(i) any change in the name or trading name of the firm;

satisfied that the main reason for the fragmentation exercise is the avoidance of a liability to be
registered. A direction under para. 2(1) cannot have retrospective effect: Elder and Elder v. Customs
& Excise Commissioners (1999) VAT Decision 15881; also Newion and Newron (t/a R.E. Newton) v.
Customs & Excise Commissioners [2001] S.T.L 1231 An attempt to invoke the paragraph failed in
Trippitt v. Customs & Excise Commissioners [2002] S.T.L 214; also in Turner v. HMRC [2005] 8.T.L
1446, because the directions were incorrectly issued. And see, generally, Lewis v. The Commissioners
(MAN/B8/260) [1989] S.T.L. 271: Jervis v. The Commissioners (MAN/BB/596) [1989] S.T.L 784
Chamberlain v. Customs & Excise Commissioners [1989] S.T.C. 505; West End Health and Fimess
Club v. The Commissioners (EDN/89/70) [1989] S.T1. 869; Horsman v. The Commissioners (1990)
V.ATTR 151 Hundsdoerfer v. The Commissioners (1990) VA TTR. 158. Interestingly, HMRC in
practice seem more likely to argue that the substance of the relationship between the proprietors of
the various constituent parts of the allegedly fragmented business is one of partnership, rather than
making a direction under this paragraph: see, for example, Burrell v. Commissioners of Customs &
Excise [1997] 5.T.C. 1413; Garton and Davies (t/a The Dolly Tub) v. Customs & Excise Commis-
sioners [2000] S.T.1. 41; Newton and Newton (t/a R.E. Newton) v. Customs & Excise Commissioners,
supra; Skelton Waste Disposal v. Customs & Excise Commissioners [2002] S.T.L 215; Barton v.
Customs & Excise Commissioners [2003] S.T.L 1583: Wild v. Revenue & Customs Commissioners
[2009] S.T.C. 566. Semble, the same result could not be achieved by applying the principles
enunciated in W. T. Ramsay Lid. v LR.C. [1982] A.C. 300 and Furniss v. Dawson [1984] A.C. 4742
see also Customs & Excise Commissioners ¥ Faith Construction Lid. [1990] 1 Q.B. 905 and supra,
para. 34-11
52 jbid. para. 2(7)(D).
o3 Value Added Tax Act 1994, Sched. 1, para. 2(5).
&4 jpid, para. 2(4), as amended by the Finance Act 1997, 5.31(2).
o5 ihid. 5.45(1), supra, para. 37-07. As to the liability of partners in respect of tax following a
change, see ibid. 5.45(2), (3), considered infra, para. 37-34.
s6 EMRC will, as a matter of practice, require a fresh form VAT 2 to be completed.
&7 Customs & Excise Commissioners v. Glassborow [1975] Q.B. 465. See also Weakley V. The
Commissioners (LON/273/148); 93 Taxation 343. And see supra, para. 37-11.
58 Pargicular care must be taken to ensure that the business of one firm has not been brought under
the registration of another, thus requiring tax to be charged on all its supplies, etc.: see JOW. & EM.
Harris t/a Advanced Struetural Muintenance & Repair Co. and Harris & Harris v. The Commis-

sioners (CAR/T6/220), supra, para. 37-11.
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