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Policy, politics, and the media

SUMMARY

This chapter is an introduction to some of the policy issues which shape immigration law. These
issues are raised so that as they appear, embedded within the law throughout this book, they may
be more easily recognized. The role of the media is discussed, because it is a_powerful actor in
moulding immigration and asylum policy, though in discussing the law, ux n invisible one.
Some of the provisions which govern the treatment in the UK of asyl ;\k s are also covered
here. These, too, have no other place in this book, not being an aspect*‘(;u law of entry, but they
affect and are affected by the climate of policy on entry, and giv t\ iuman rights issues. The
institution and operation of the UK Border Agency is |ntroduc§€§>uh a tool and an expression
of policy.
\
2
\,\

2.1 Introduction — migration p\\’j»ny in a global context
'\\

In 2006, shortly after taking up lt\ oY as Home Secretary, John Reid pronounced
that the immigration system waS ‘et it for purpose’. His comment, dramatic, publicly
given, and headline-catching, Suscures the assumption behind it — that there is a rec-
ognized or agreed purpos¢ for the immigration system. The Home Affairs Committee,
in a measured introductim®y to the report of their inquiry into immigration control,
posed the questiony /v f 14t'is the purpose of the immigration system in the twenty-first
century?’ (Fifth R ‘Ql (,f Session 2005-06 HC 775 para 5).

Before cons{%'ng how this question is answered in policy and practice in the UK,
we will ta p back to look through a wider lens. The study of migration is a vast
field, engagihng many disciplines including economics, politics, history, philosophy,
international relations, as well as law. The main subject of this book is a tiny corner
of that field: the national law which regulates entry to the UK. Though the policies
implemented are national, the context for them is international. Evidence to the Home
Affairs Committee was that:

the great contradiction in migration today is that it is a global issue that people try to manage
at a national level

and

the root causes of migration are so powerful - it is about underdevelopment, disparities in
demographic processes, in development, and in democracy - that to an extent...immigra-
tion control is treating the symptom rather than the cause. (para 7)



40 Policy, politics, and the media

One of the key questions in the study of migration is ‘What causes people to migrate?’
Views that are held about this may in turn influence policy if policy makers seek to
influence behaviour. Yash Ghai (1997) suggests that the market was historically, and
remains, the key determinant of international movement. From the establishment of
plantations and their demand for labour, the aspirations of employers fuelling illicit
migration, and the balancing demand of the market for stability, labour mobility, and
competition, these economic forces, he argues, predominate. Demetrios Papademetriou
(2003) suggests that two drivers are particularly important in the present era: political,
social, and cultural intolerance, which at the extreme turns into gross, group-based
violations of human rights; and the systematic failure of governments to address mul-
tiple disadvantages faced by their populations. Papademetriou acknowledges that these
phenomena are always present, and suggests additional factors influence the pattern of
migration:

e along-term political, social, and economic relationship between the country of
origin and destination country;

e economic benefits of migration sufficient to motivate the destinaati@\untry to
organize structures to receive migrants; f':'\
7
e amature and influential ‘anchor’ ethnic community in thsk\\;&hation state,

who may welcome and facilitate new arrivals; and O

e interest groups in the destination state who oppos th?% cumstances from
which migrants are escaping, thus carving out a sc ‘Q\} space into which they can
be welcomed, and political support for permis\s'n «;higration policies.

It may be noted that of the two drivers whighfl’:,bﬁiemetriou identifies as being par-
ticularly relevant at the present time, flight f.ﬁ%)ﬁ‘ﬁllman rights violations is one which
would generate a need for international ps \.;\ “cdon, perhaps a claim for refugee status.
The failure of governments to addres :\)antage might have that result, but might
also generate what is often callefx‘ vomic migration. The trigger factors do not sit
neatly in either category. While ti¥+aw, particularly in Western countries (see discus-
sion of EU policy in chapter 5),.atsvinguishes sharply between economic migration and
asylum-seeking, the actual klses of international movement are not necessarily so
sharply distinguishedrs@n Taylor (2005:6) regards the attempt to make this distinc-
tion as problematic..Sk;\}:y: that ‘the explanation for most international migration is to
be found in a co l‘(gmion of economic and non-economic factors’. She considers that
Western gov: ts’ attempts to control ‘irregular’ migration by controlling borders
are an attempt to do the impossible. She proposes cooperation with countries of origin
to manage migration for the benefit of all concerned at the same time as the long-term
work of tackling root causes — poverty, armed conflict, and human rights abuse.

This kind of approach, seeing the management of migration as requiring interna-
tional cooperation, is reflected in the work of the Global Commission on Migration,
convened to move ‘beyond the political deadlock which had effectively paralysed
international discussion on migration for more than a decade’ (Grant 2006:13). The
Commission proposed that migration should become ‘an integral part of national,
regional and global strategies for economic growth’ (2005:2). Moving beyond the dead-
lock involved recognizing migration as a potential benefit for the host country, the
country of origin, and the migrant themselves, and developing policies that enable
all those benefits to flow freely. Their recommendations included measures to prevent
the benefit to states of origin from being lost. For instance, a ‘brain drain’ should be
replaced by a ‘brain circulation’, and taxation or appropriation of remittances — the
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money that migrants send home - should be prevented. The money sent in remittances
is ‘second only to foreign direct investment in countries. In some countries remittances
can be higher than official development assistance’ (DFID 2007:13).

The Global Commission set an ambitious objective:

Women, men and children should be able to realise their potential, meet their needs, exercise
their human rights and fulfil their aspirations in their country of origin, and hence migrate
out of choice rather than necessity. Those women and men who migrate and enter the global
labour market should be able to do so in a safe and authorised manner, and because they
and their skills are valued and needed by the states and societies that receive them. (2005:11)

These ideas echo a view put forward by the economist John Maynard Keynes, that
migration is ‘the oldest action against poverty’, and recognized in the UK by the
Department for International Development (DFID):

migration and development are linked...The objectives of both ﬁeldsarg&re likely to be
achieved if migration and development policies begin to acknowledge"ﬁ\ enefits and risks
of migration for poor people and developing countries. (DFID 20@:@2\
@

Interestingly, the UK government’s 2008 consultati(ﬁ"%er, Earning the Right to
Stay: A New Points Test for Citizenship, contained a>Qu;0n headed ‘Migration and
International Development’. This section set oyt ﬁ;‘?ﬁideas for encouraging circular
migration in order to reduce the impact of a b ?a"’drain on developing countries. It
suggested, for instance, developing codes ofr{xa ice for different sectors, such as the
one in force with the NHS whereby the W@Mces active recruitment from countries
with vulnerable healthcare systems, o 'Q'\\f tig credits in the earned citizenship scheme
for development work in a migrant d country. This consultation was abandoned.

Immigration law attempts t@"1 x(\\ence the behaviour of migrants. Some would say
this is an exercise which sheiw#'not be undertaken. Jonathon Moses, for instance,
argues that the globalizatipnflabour is the necessary next step after the globalization
of capital and trade. So;A\’search suggests that the economic impact of an open bor-
der would be minim({}‘ht that the difficulties which would be faced are the cultural
ones of our Capac.i-t:\\’&‘ live together.

Whatever is @tase, the operation of laws is influential on migration in ways that
are not fu erstood. Economics, human rights, and regulatory laws are part of a

complex webrwhich interacts with the subjective reasons that people have for moving.

By way of example, there may be a trade-off between rights and the availability of
opportunities for migrants to work. Martin Ruhs (2009) cites as extremes the Gulf States
and Sweden. In 2005, migrants accounted for a relatively high percentage of the popu-
lation in the Gulf States, ranging between 24.4 per cent in Oman and 78.3 per cent in
Qatar. He describes labour migration in the Gulf States as an ‘employer-led, large-scale
guest worker programme’, entailing minimal rights without opportunities for settle-
ment. In Sweden, by contrast, labour migration is minimal; perhaps 400 people per
year, but rights are comprehensive. He argues that this trade-off should be acknowl-
edged, recognizing that the opportunity for migration has value and is conducive to
human development, but also that a core minimum of rights should be identified.

The examples of the Gulf States and Sweden clearly show how governments attempt
to influence behaviour through law, and the simple figures presented show that these
attempts can have an impact, though from this brief information we cannot deduce
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the whole effect. Papademetriou warns that: ‘The attempt to manage...complex
transnational processes through unilateral and single purpose policies will be of ever
diminishing value.’ He cites three escalating drivers of migration in the twenty-first cen-
tury: exclusion of ethnic or religious groups, the deterioration of ecosystems, and flight
from natural and human-made disasters. These are events for which border-oriented
long-term policy responses are unlikely to be adequate. Papademetriou finds pre-
sent policy constructs for dealing with migration dated and ‘disturbingly binary’.
Categories of ‘sending and receiving’ countries, ‘permanent and temporary migrants’
and ‘economic migration and seeking refuge’ are not, he suggests, an adequate founda-
tion for policy.

As we look at the UK’s law and policy, we can expect to see this tension between what
we might call the old binary view and the awareness of a transnational reality. Yash
Ghai observes that the law is contradictory as its underlying principles are confused.
Although ‘governments welcome economic flows — especially of finance and trade’ they
are more ambivalent on flows of people (Castles 2007:12).

There is unlikely to be a simple answer to the question which the Nome Affairs
Committee posed: the purpose of the immigration system. How tlzx wer is cur-
rently seen in the UK may be partly indicated by where respons}l;’q'\f is located in

government. r*\\y
A\
S \
N PP (,‘x\\’
2.2 Institutional basis of immigratiofi=
control — an overview =<\ M
\0”\\:)

A number of parts of government have a ";(\:cant role to play in migration policy: the
Department for Business, Innovatio CKills in relation to overseas students and
opportunities for workers; local avﬁrr‘b\y social service departments in relation to chil-
dren at risk; the police in relation ®s#inmigration offences; and so on. As a result of the
Home Affairs Committee’s r cm“nnendation, a Cabinet sub-committee was created to
remedy ‘the absence of any, \ce within government with overall responsibility ... for
determining.. .migrat"o@mtegy’. In so recommending, the Home Affairs Committee
was drawing attent'i:\ 0t to an absence of immigration control, which is a more
limited activit %‘b an absence of an overall migration strategy. Migration policy in
the UK has teé o be strongly identified with immigration control — a more familiar
phrase, and the'title of this section. Publicly available documentation does not suggest
that this sub-committee survived the 2010 General Election, and policy across govern-
ment in relation to migration is now largely presented in terms of prevention. Bodies
such as the Migration Advisory Committee make a contribution to migration strategy,
but the attempt at a public demonstration of migration management has been largely
abandoned in favour of immigration control.

The present authority to control immigration is given by Immigration Act 1971 s
4(1) to ‘the Secretary of State’. Though the Act does not specify which Secretary of
State this is, in long-standing policy and practice this has been the Home Secretary. In
Pearson v IAT [1978] Imm AR 212, the Court of Appeal held that the Secretary of State,
referred to throughout the immigration statute, must ‘by reason of the subject mat-
ter’ be the Home Secretary. We might note in passing that the Department of Health
guidance which prohibited doctors who had qualified in another country from getting
work in English hospitals — although it was the subject of a successful challenge in the
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courts — was so in part precisely because another government department than the
Home Office had unlawfully attempted to lay down an immigration measure (R (on the
application of BAPIO Action Ltd) v SSHD and Department of Health [2008] UKHL 27; see
chapter 9).

The immigration service, although answerable to the Home Secretary, was origi-
nally a distinct service. Immigration officers’ powers concerned entry, and the
Secretary of State’s powers, exercised through Home Office civil servants (Carltona Ltd
v Commissioner of Works [1943] 2 All ER 560) were to deal with those already in the
country by making decisions on further leave to remain or deportation (Immigration
Act 1971 s 4). The distinction between the Secretary of State’s powers and immigration
officers’ powers has diminished (Immigration and Asylum Act 1999 s 1) and is now of
limited significance.

The 1971 Act did not deal with work permits, which remained the responsibility
of the Secretary of State for Employment. Entry clearance officers remained answer-
able to the Foreign and Commonwealth Office. At the turn of this century, there were
substantial changes. Chapter 1 has related how the Immigration and Ag(lum Act 1999
began to enlist more of society in immigration control, a process t@lesent govern-
ment is committed to intensify in its Immigration Bill 2013, an}i.l\; the foundations
to export the UK’s border, the detail of which is discussed in "Q{mer 6. This policy of
pervasive control was mirrored in institutional changes. I 1655,‘, the Home Office and
Foreign Office set up a joint unit to manage entry clear&¥w. Following this, the Entry
Clearance operation was rebranded ‘UKVisas’, and is ﬁw the overseas part of UK Visas
and Immigration, a section in the Home Office Ir‘;;,‘ﬁﬂfe 2001, responsibility for work
permit applications transferred from the Depagim @ﬁ'f of Education and Employment to
the Home Office. It retained a separate identi{y% s ‘Work Permits UK’ until 2008, with
the creation of the UK Border Agency and#! 'Satroduction of the points-based system.
Now it is subsumed within UK Visas \\\ 'inmigration in the Home Office. As immi-
gration control was both extendef\ d the UK’s border and introduced into civil
affairs, so the Home Office bec iy He department with overall control.

»

2.21 Reviews and inqA\‘es
P

From December 2 "QQJune 2006, the Home Affairs Select Committee of the House
of Commons caa@vted a major inquiry into immigration control. During the period
of that inqui & ere was a public outcry over the release of foreign national prison-
ers who hadl{not been considered for deportation. An observer would be forgiven for
thinking that this was due to ‘weak laws’ or possibly even the Human Rights Act.
Neither of these was the case, and the problem was poor communication within the
Home Office. The affair as treated in the media is discussed later in the chapter. It
was in response to this that the incoming Home Secretary John Reid instituted a
review, looking at strategic objectives, core processes, culture, and organization of the
Immigration and Nationality Directorate (as it then was) (as stated to the Committee,
HC 775 para 537).

The first published fruit of the review, issued shortly before the Home Affairs
Committee reported, included an intention to ‘make IND a more powerful agency,
more clearly accountable to Parliament and the public’. The objectives were to:

e strengthen borders; use tougher checks abroad so that only those with
permission can travel to the UK; monitor who leaves ‘so that we can take action
against those who break the rules’;
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e fast-track asylum decisions, removing those who fail, and integrating those who
need protection;

e enforce compliance with immigration laws, ‘removing the most harmful people
first and denying the privileges of Britain to those here illegally’; and

e ‘Boost Britain’s economy by bringing the right skills here from around the world,
and ensuring that this country is easy to visit legally’ (Fair, Effective, Transparent
and Trusted, July 2006).

These largely repeated the objectives of the five-year strategy launched in 2005. The
agency was divided into regions in the interest of accountability and visibility. The
message was that the immigration system was to be run in a way that ordinary people
understood. Strategic direction was divided into management areas: asylum; borders;
enforcement; human resources and organizational development; managed migra-
tion; and resource management; and the Director of UKVisas was given a seat on the
board. An immigration casework review was undertaken to simplify and standardize
information and knowledge management systems. \

The Case Resolution Directorate was established to deal with the I’% g of cases.
The New Asylum Model was introduced for all asylum claims madg;&\\“ April 2007. It
applied the principles associated with the reforms, of speed, sinphv=ity, and account-
ability, by allocating an asylum case, after a screening intervigy{ts a ‘case owner’ who
then would see the case through to a conclusion. V\\

Speed of decision-making became a highly prized qua]k_\in sesponse to problems and
injustice caused by delay. Already by this time, thep@‘q ling governmental approach
to a need to show achievement was to work to(,\?&: mainly described in terms of
numbers and time (e.g., 30,000 removals per.yedQTne Home Affairs Committee iden-

A\
tified the following problems with targets: :\'\\ J

IS
e Major political targets meant that «@r)«lork may have been sidelined or even
deliberately manipulated (pa, <Q

e For instance, prioritizing asyim claims and asylum removals had created
backlog in other areas, a&d«i; ntributed to the foreign prisoner issue not being
acted on more quickly.

(74
e Targets were set f’*\\‘@, part of a system without considering the effects

elsewhere. .;\

e This inc %‘groblem with numerical targets per se in that, if a target of
dealing with 90 per cent of claims in a certain time is met, ‘what happens to
the remaining 10% is irrelevant from the point of view of meeting targets’
(para 583); so a target culture can also contribute to a black hole into which
more difficult cases disappear because nobody can afford to spend the time
on them.

e Targets on speed had a negative impact on quality.

e Targets might be met, but still have no impact on the underlying objective
because they were the wrong targets. They might be set because they could be
met rather than because they were designed to address a problem.

Despite these criticisms the culture of speed and targets intensified after the 2006
reviews, most strikingly exemplified by the publication of ‘milestones’. Some effects
of speedier initial decision-making in asylum cases are discussed in the section on the
treatment of asylum seekers.
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2.2.2 UKBA

In early 2007, the Home Secretary announced that the Home Office would be split into
two. The focus of the new Home Office was to be terrorism, policing, security, and
immigration. This allocation gave a clear signal about the way that immigration was
perceived, and the direction that further institutional change would take. One of the
effects was that the international protection nature of the work of dealing with asylum
claims was even more invisible. Within the new enforcement-oriented Home Office,
on 25 July 2007 the government announced the creation of a unified border force,
called the UK Border Agency. This was an idea that as late as November 2006 had been
described by the Minister for Immigration, Nationality and Citizenship as ‘damaging,
distracting and disruptive...” and ‘rooted in a concept of a frontier that is long past’.
(HC Debs 2 November 2006 col 182WH). UKBA came into being as a shadow agency in
April 2008, incorporating immigration and visa work the border work of HM Revenue
and Customs, and closer cooperation with the police Special Branch and with transport
organizations, and regulators. Interestingly, the public launch did not come from the
Home Secretary but from the Prime Minister in the Cabinet Office r, Security in a
Global Hub (2007). Migration in this vision was more a matter of b ecurity than of
foreign relations. The border as envisaged was not a ‘purely ggof}&_ nical entity’ (para
6). Much of the improved security that the document promis& i} delivered by ‘export-
ing the border’. This is described in chapter 6, where ‘,'w the various processes
of border crossing. It relies on biometric data and si\catabase checking at entry
clearance posts, advance passenger information ar}ﬁ,k§aposed controls in France and
Belgium. Security in a Global Hub is an extensi\ﬁ"\“fulument, describing a strategy of
deterrence, intelligence sharing, and an inte e operation of policing and immigra-
tion control. Passengers are checked electfb'ggyly against databases and watch lists, in
advance through a visa application and 4\’&“1 at the border.

On 1 March 2008, the first regul@) took effect which created a duty to share
information between immigratiofi guthorities, police, and revenue and customs in
relation to a range of matters ;;\Jding ‘passenger information’ and ‘notification of
non-EEA arrivals on a ship gr aircraft’. These were made under powers that already
existed (Immigration, Asvyuri: and Nationality Act 2006 (Duty to Share Information
and Disclosure of Lnf(j tion for Security Purposes) Order 2008, SI 2008/539). The
legislative foundati ’A\\I‘),r closer cooperation between the three bodies was developed
in the UK Bordg@a™t 2007.

By April BA was fully established. The public face of UKBA was markedly secu-
rity and enfSrcement oriented, inevitably if not only because immigration functions were
institutionally combined with the work of crime prevention and raising revenue. Strategic
objectives in UKBA's Business Plan April 2009-March 2012 were stated as articles of intent:

We will protect our border and our national interests.

We will tackle border and tax fraud, smuggling and immigration crime.

We will implement fair and fast decisions.
It would be easy to lose sight of the purposes of immigration control as anything other
than these. However, in its response to a report from the House of Lords Committee on

Economic Affairs: “The Economic Impact of Immigration’ (session 2007-08 HL 82) the
government said that the objectives of Britain’s immigration system were threefold:

e To offer humanitarian protection to people requiring sanctuary and fleeing
persecution;
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e To welcome the loved ones of UK citizens and those with permission to be in the
UK who want to be re-united with their families;

e To attract those with the skills who can make a positive contribution to the UK,
through work and study.

These objectives attracted little attention in UKBA'’s business plan, but this should come
as no surprise. These differences reflect the tensions indicated by Papademetrios and
others, and they are no doubt also influenced by the media, which we discuss later.
Nevertheless, UKBA marked a consciously different approach from its predecessor, the
Borders and Immigration Agency, who stated their purpose as being to ‘manage immi-
gration in the interests of Britain’s security, economic growth and social stability’, in
keeping with the tenor of the 2002 White Paper, Secure Borders, Safe Haven: Integration
with Diversity in Modern Britain Cm 5387. Management instead of control implies deal-
ing with a resource, something that is inherently beneficial, and while setting rules and
processes for how to handle the resource, getting the best out of it. The reversion to the
language of control marks a more hard-nosed attitude to economic mig\;(tion, and a
more absolute approach to enforcement and border control. . @.

The HASC remained intensely interested in the workings of UKB vfahd instituted a
practice of requiring four-monthly reports on its performance. #hé Aesulting picture
was not a happy one. In the words of the HASC, UKBA: Q\\
continued to perform poorly in several areas, such as tacklﬁ ¢ asylum and immigration
backlog, and dealing with foreign national offenders whjfwttiey are released from prison,
and processing in-country visa renewals. (HASC, The \&%ﬂ)f the UK Border Agency October
to December 2012 Fourth Report of Session 201;%—}4\\‘0486 para 3)

R\
The HASC added that the Independent Chi:;\?\,‘pector of Borders and Immigration ‘fre-
quently reported’ problems with the Affeni=y ‘as has the Parliamentary Ombudsman,
who noted that almost two-thirdsrof € xaplaints that had to be sent back to organisa-
tions in 2011-12 were about the Age’y’ (para 3).

In November 2011, followingsaifterences of understanding between ministers and
senior UKBA officials abou &e scope of a pilot of risk-led border controls, the Home
Secretary announced th@xr2ation of a Border Force, taking the border control func-
tion out of the UKB \P\i 2012, in the words of the HASC, ‘matters came to a head’
when the ICIBI fou@ chat the HASC had ‘consistently been supplied with misleading
informationQ the immigration and asylum backlogs’. The Committee Report
goes on:

Mr Vine’s oral evidence to us was remarkably consistent with Dr Reid’s evidence to our prede-
cessors six years previously — there was a lack of transparency and ‘shockingly poor’ customer
service, and the Agency was divided into isolated ‘silos’. (para 5)

The day after this report was published the Home Secretary announced that UKBA was
to be abolished. The Agency status had created a ‘closed, secretive and defensive cul-
ture’. The work of UKBA was divided into four new units in the Home Office:

(@) Border Force, a law enforcement command which carries out immigration and
customs controls for people and goods entering the UK;

(b) UK Visas and Immigration: migration casework, visas, asylum casework,
appeals, and business, growth and premium services;
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(0 Immigration Enforcement: removals and detention, operational intelligence,
foreign national offenders and immigration crime; and

(d) Operational Systems Transformation: responsible for modernizing technology;
identity and data integrity; performance, assurance and compliance; business
strategy; strategic risks and analysis; external engagement on growth; and joint
working across the immigration system.

The HASC was surprised to note the immediate reassurance given by the Permanent
Secretary: ‘Most of us will still be doing the same job in the same place with the same
colleagues for the same boss’ (para 14). In its final report on UKBA, the HASC was scepti-
cal about whether reorganization had or would have any impact on the effectiveness of
its work (HASC, The Work of the UK Border Agency January to March Eighth Report of
Session 2013-14 HC 616).

During the lifetime of UKBA there were major changes to the visa application pro-
cess. Applications are now made online. Visa Application Centres (VACs) work with
British diplomatic posts where decisions are made in a pattern of “Qub and spoke’
working. For instance, the Madrid office decides applications ma&\ Portugal as
well as those made in Spain and Warsaw decides applications fr t\'*}ion-EU nationals
from 12 countries. The result is that typically an applicant cervbiztes an online visa
application form, then attends a commercially run Vis i(,, ication Centre where
they pay their fee (if not paid online), provide biom&&a’ata, and submit a paper
copy of their application form. The VAC sends tI}{n aments to the hub which

where ECOs make the decision. . o\'
-

\0”\\:}
2.3 A technological borderQ\\\)

In 2003 work commenced on “r\\gfamme aimed at delivering a new system of immi-
gration control called e-bordérs."As described by the Chief Inspector of Borders and

Immigration, this involva,&gg‘.lecting Advance Passenger Information (API)
R
o 7
for all scheduled inh«{&h? and outbound passengers, in advance of travel. The intention was
to ‘export the bC“f;\ preventing passengers from travelling where they were considered a
threat to th kb!lﬂe at the same time delivering a more efficient model of immigration
control, taéig resources to risk and improving passenger clearance times through the

immigration control. (ICIBI 2013 para 1)

E-borders rely on electronic recording, transfer, and checking of personal details
becoming the paramount form of immigration control. UKBA aimed to create a
comprehensive record of passenger movements which it considered will strengthen
security by:

e identifying in advance passengers who are a potential risk;
e telling us who plans to cross our border;
¢ checking travellers against lists of people known to pose a threat; and

e enabling us to link a person’s journeys in order to form a detailed travel history,
so that we can provide background checks to other agencies and compile a profile
of suspect passengers and their travel patterns and networks.
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E-borders linked immigration control closely with security issues as expressed in the
Prime Minister’s ‘Statement on Security’ in Parliament on 25 July 2007:

Our first line of defence against terrorism is overseas at other countries’ ports and airports
where people embark on journeys to our country, and from where embassies issue visas.

The requirement to provide biometric information for a visa application was the first
step in the creation of e-borders. The Prime Minister goes on:

The way forward is electronic screening of all passengers...at ports and airports...The
Home Secretary will enhance the existing E-borders programme to incorporate all passenger
information.

The second line of defence is at our borders where biometrics...are already in use.

Since 30 November 2009, those people who arrive with biometric entry clearance have
their fingerprints scanned on arrival to ensure that they match the pnnt the person
to whom entry clearance was issued. '

British citizens also need to be able to travel in and out of the UK("\)\*ugh electronic
borders. The UK is moving towards embedding biometric dety{\\’the passports of
British citizens, at the same time trying to ensure technolo& fé‘npatlblhty with new
minimum security standards for European passports, incltdrag biometric fingerprint
and facial data (Reg 2252/2004), although the Regulatio \r art of the Schengen acquis
which does not apply to the UK. ¥ (/

Personal interviews are now used for first-time Ba™: \'1 passport applications, at which
identity is confirmed through biographicalsd \'Q\, facial features are scanned, and
fingerprints taken. The information is rec?eg: a microchip which is read by an
electronic reader at immigration control<"H 1dent1ty Documents Act 2010 s 10 allows
orders to be made compelling dlSClOSLC\ Aformatlon from other government depart-
ments for the purposes of issuing Dort.

For non-EEA nationals, the intgo\ﬁctlon of biometric residence permits (BRPs) plays
a part in the e-borders projeet. The Immigration (Biometric Registration) Regulations
2008, SI 2008/3048 (as a Q °d) require all applicants for leave to remain in the UK,
and their dependants, ; (vgly for a BRP. SI 2009/819 extends the requirement to those
who are updating thf‘;\passport or travel document and SI 2012/594 extends it to those
to whom the Ay of State decides to grant leave. Thus, at the point of grant or
application, ign nationals are brought into the electronic system. Details of leave
granted are held on a chip in the BRP, and are therefore machine-readable and capable
of being compared electronically with databases.

Data sharing with other countries is also at the heart of the e-borders scheme.
Electronic collection and transmission of data has enabled the UK to enter into an
agreement with the Five Countries Conference (FCC) nations: the USA, Canada,
Australia, and New Zealand. Under a Protocol, the five countries are each able to check
an agreed number (initially 3,000) per year of fingerprint sets in immigration cases
against databases of the other FCC countries. The UK states it will use the Protocol pri-
marily to check asylum cases where, e.g., the person cannot be identified or there is rea-
son to believe the person may be known to another FCC country, and to check foreign
nationals who have been convicted of criminal offences but are difficult to remove due
to questions about identity and documentation. The UK, Australia, and New Zealand
have opened a shared Visa Application Centre in Singapore.
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The plan for e-borders also envisages a fast-track simple entry procedure for ‘trusted
travellers’. A Trusted Traveller Programme for regular travellers from the United States
of America, Canada, Japan, Australia, or New Zealand is being piloted at some airports
in place of a former voluntary iris recognition system.

The UK’s e-borders system, if made fully effective in the way that the government
envisaged, would be one of the most intensive in the world according to Statewatch.
The target date for completion (now 2015) has been repeatedly deferred. E-borders is
now included within a wider Border Systems Programme which has responsibility for
all technological and information systems including the Warnings Index — a security
log of people with significant criminal records, suspected terrorists, or others excluded
from the UK (see chapter 6 for the effect of checks on entry).

2.4 Policy drivers

In the introduction to this chapter and in chapter 1 we noted that q}h@ﬁer of political
agendas typically have a major influence on migration policyy\/f;‘ﬁnw briefly identify
some of the current drivers of UK policy. N4
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Security has been high on the government a &}hc agenda since the attacks on
the World Trade Center on 11 September 20 N presence of terrorist networks in
the UK, many of whose members were b L \sgoad, brought allegations that the gov-
ernment did not know who was in the}i\mcreasingly, immigration control became
wrapped up with the anti-terrorism @}mme. Refugee law has been changed by the
drive against terrorism, and the clifza‘&cieated by connecting the two has contributed
towards the ease with which '}t\yu‘ion and criminalization have been visited upon
asylum seekers. Chapters 13 ar.a 4 of this book include a more detailed exploration of
these matters. :

Criticism of the i{m}a}g&§1on system was compounded on 26 July 2005 when, imme-
diately after failed "Q'ipts at bombings in London, one of the suspects departed on
Eurostar. This kxgusht to public attention that there was no longer any monitoring
of people the country, as controls on departure had been abolished in the
1990s. The\Rrime Minister’s statement on security on 5 August 2005 set out a number

of anti-terror measures that would be taken, all of which have had a significant effect.

2.4.1 Security

¢ Extending grounds for deportation to include ‘unacceptable behaviour’ such
as ‘glorifying terrorism’. Following this, a policy was adopted of relying on
such behaviour as evidence that deportation or exclusion met the statutory
requirement that it was ‘conducive to the public good’ (see for instance Naik v
SSHD chapter 6). At the same time, the new offence of encouraging terrorism was
introduced in the Terrorism Act 2006. The UK Borders Act 2007 was an attempt
to make deportation automatic for criminal offences. See chapter 15.

e Action on nationality law. This included reviewing the oath of allegiance and
language testing, and expanding the grounds for depriving British citizens of
their nationality (Immigration, Asylum and Nationality Act 2006 s 56). These
matters are discussed in chapter 3.
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e Implementation of the e-borders scheme.

e Measures to make it easier to prevent anyone with terrorist connections from
obtaining refugee status (e.g., ss 54 and 55 of the Immigration, Asylum and
Nationality Act 2006, discussed in chapter 13). Likelihood of causing harm was
also a reason for prioritizing an asylum decision within the backlog dealt with by
the Case Resolution Directorate.

Since these measures there have been regular interventions in legal procedure geared to
restricting status or rights of appeal for people who are suspected of terrorist activities.
For instance appeal rights against deportations based on national security were further
restricted in the Crime and Courts Act 2013. In all of the developments of the e-borders
security is one of the key drivers. Facilitating international exchange of information as
among the FCC countries and in the EU is in large part a security measure. The latest
measure is a last minute insertion by the Home Secretary into the Immigration Bill
2013 of a provision to deprive people of British nationality on the grounds that they
have acted in a way that is seriously prejudicial to the UK’s vital intereswven when
such a measure would leave the person stateless. .

The law barely deals with the question of what really is security. I ‘f\}ot confined to
combating terrorism, however, as the deportation of serious crimin.{s'is also said to be
in aid of public security. Security is usually concerned with a t 2, Y the public or a sec-
tion of the public. In SSHD v Rehman [2001] 3 WLR 877, the®.ause of Lords said that the
Secretary of State was the only proper judge of what was} L2 interests of national secu-
rity (see chapter 15), but it was within their jurisdictiqy»}s'aecide that an action which
threatened the security of another country was %erof national security in the UK.

There is a great volume of writing on the efftcy Cf increased security measures on
immigration and on asylum-seeking in thgﬂf\&fm Europe, and worldwide. Much of
it charts increased monitoring and contreidy #1d examines the risks of asylum claims
being wrongly prevented or denied. ile#e rhetoric of governments often counter-
poses civil liberties and security, wfitiy.nake the point that these can be on the same
side. Related to this, some writer(l;estion the notion of ‘security’ as used in these
debates. For instance, Nana Pokt:; Neil Renwick, and John Glenn argue that the idea
of security which underlie‘s%% panoply of legal provisions is an outdated one tied to a
national society, seenoq{ﬁj itary security and political and territorial integrity. They
argue for replacing th&\\ilh an idea of ‘human security’ (as opposed to ‘state security’)
which values basidaeitare of the population. This would entail taking into account
that the pres@s hich cause migration often have their source outside the borders of
a state, and thattthese may be events which fundamentally affect the security of a popu-
lation, such as environmental degradation, economic deprivation, and conflict. They
give examples of where such causes of insecurity have come from outside a state’s bor-
ders: the ‘speculative activities that resulted in the economic meltdown in South East
Asia which led to the mass expulsion of “guest” workers from those states’, and ‘the sale
of armaments to oppressive regimes’. They conclude that acknowledging this causal
interdependence ‘lies at the heart of sustainable common security’. This is an interest-
ing counterpart to the House of Lords’ identification of the security of one nation with
the security of another - or of all.

2.4.2 Economic growth and economic migration

While there has been pressure on the UK government to close the border to entry for
work, encapsulated in the slogan ‘British jobs for British workers’, the actual economic
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impact of migration is complex, and very different in different sectors of the economy.
The Migration Advisory Committee is an expert group which takes evidence from an
extensive range of sources and has the job of advising the government on the need for,
and to an extent the impact of, migrant workers, in particular on where there are short-
ages of skilled workers which could appropriately be filled by migration. Government
decisions on controlling the opportunities to enter for work are based on advice from
this body. For discussion of its work see chapter 9. Problems for government in relation
to entry for work include attracting the people with the skills for which there is an
unmet demand and tackling illegal working.

The Global Commission commends the practice of granting settlement to those who
enter for work. Granting the right to stay often contributes to economic growth in the
destination country and plays a role in meeting the needs of migrants. However, they
also point out two disadvantages. One is that the public mood is not always welcoming,
and may be less willing to accept long-term migrants. The other is that countries of ori-
gin stand to gain more if migrants return. Although it is difficult to devise programmes
of temporary entry for work that protect migrant workers’ rights, the Commission
advises that this should be attempted as well as settlement routes. ;\1 cases, work-
ers’ rights, including access to proper working conditions, infor?.’{\‘o and to transfer
employers, should be respected (2005:17-18). *\\fa

These standards support the capacity of migration to «?‘e poverty. If routes to
work within the law are too restricted so that enterpri migrants are pushed into
using illegal means, there is an overall loss (though nee .= arguments of Ruhs earlier,
which suggest that there may be an optimum a}}%{). The individual migrant may
suffer poor or dangerous living and working cqy: ,’Nﬁls, never be able to earn enough to
pay off debts owed to smugglers or traffickers;i& alone send home, and yet not be able
to bring any of their troubles to the atte&pﬁ"%.'df the authorities because of their own
illegal status. In the meantime, their ctulifiy of origin may receive little or no benefit
from their migration. The host cq ses taxation, working conditions for other
workers may be driven down, :-Qmigration system is brought into disrepute, and
migrants suffer from being assc®™iaed with illegality. Where the rights of migrant work-
ers are respected, their augendniy increases and they are able to leave abusive employ-
ers, send money home,. krn home when they are ready, or if they want to settle in
the new country, aYng’, to do so lawfully rather than ‘disappearing’ into the illegal
economy (see RVQKQA\?N 2006).

In the UK k:”tor work has been subject to intense scrutiny following the govern-
ment’s CO\@E&JGH'[ to cut net immigration to tens of thousands. Students account for
the largest group of immigrants (41 per cent of non-EEA visas in the year to September
2013), although the HASC argues that they should not be included in immigration
figures unless and until they apply to stay after their studies, which the vast majority
do not. Those coming for work accounted for 24 per cent in the same year. Human
rights and domestic race relations are critically involved in family settlement, so this is
difficult to control. Similarly, EEA nationals account for significant numbers of immi-
grants, but have a right to enter. In 2011 the government introduced a yearly ‘cap’ of
20,700 non-EEA workers who can enter for skilled work, and in December 2010 closed
the general category for entry for highly skilled workers to all except ‘those who have
won international recognition in scientific and cultural fields, or who show exceptional
promise’, limited to 1,000 grants of entry clearance. There are now new Tier 1 routes for
entrepreneurs; all these categories are discussed in detail in chapter 9.

The frequency with which categories of entry for work open and close demonstrates
the attempts of the government to juggle responding to employers’ demands for
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flexibility in their work force, and appearing to meet political commitments to reduce
immigration. The entry of non-EEA nationals for work — arguably the only group which
could be numerically controlled — accounts for about one quarter of the net immi-
gration figure or one tenth of the gross immigration figure (i.e., without off-setting
emigration). The HASC observed that ‘the proposed cap—unless it is set close to
100%—will have little significant impact on overall immigration levels’ (para 31). The
Migration Advisory Committee was unequivocal that the target could only be achieved
by ‘cutting net migration on study and family routes’. HASC advised the government
‘not to treat the routes it can control too stringently in order to compensate for the
routes it cannot control’ (Immigration Cap First Report of Session 2010-11 HC 361
para 28). Employers’ organizations opposed capping the numbers of intra-company
transfers, which accounted for about 60 per cent of entries for skilled work. The HASC
also advised against including intra-company transfers, while pointing out that with-
out doing so there would be minimal impact on numbers, and intra-company transfers
remain outside the cap.

2.4.3 Undocumented migrants and removal ;\(b'
(7
A previous director of immigration enforcement and removals¥. vaen asked by the

Home Affairs Committee how many illegal migrants there fé\\n‘the UK, famously
replied: ‘I have not the faintest idea’ (HC 775 para 74). The fifedia seized upon this since
effecting the timely and humane departure of those w}}(mve no right to be here has
been an espoused political objective, and is often tro";%'as a litmus test of the cred-
ibility of government’s immigration policy. Thus,a .:be‘ﬂpts to show that something is
being done about this are another potent driyep\ymimigration policy. However, there
is much confusion and misinformation aba#!\¥36 such people are, how many there
are, and what harm their continued pres A\\\ 1oes, if any. The undocumented or ‘irreg-
ular’ population (thought to be arou £ million) consists mainly of people who
have overstayed their original lea<,' 9ple who have entered clandestinely or on false
documents without being detecte®™-and people whose removal has been directed, but
who have not left, such as asyluiti seekers whose claim has failed (see, e.g., JCWI 2006).
There are also many migra X’vho are legitimately in the UK but who are in breach of
their conditions of stay, @*nstance by working. Irregular migrants include those who
have been trafﬁckqu‘\v\,‘men figures, known or guessed at, are used in debating these
matters, itis gene sunknown who is included. Describing such people as ‘illegal’ car-
ries connotat@ criminality that are often quite inappropriate. ‘Illegal immigrant’ —
the term belovéd of the media — has no precise meaning. To describe someone as an
illegal immigrant who has worked in breach of their conditions of stay is equivalent to
describing someone who has committed a speeding offence as an ‘illegal driver’.

The circumstances of people with irregular status are more various than imagination
can encompass. For instance, the history that led to the Court of Appeal case of Bibi and
others v SSHD [2007] EWCA Civ 740 was that a man had entered the UK in the 1960s
using documents that were not his, and obtained a British passport in that identity. He
had worked in the UK ever since, and made regular trips home to Bangladesh. It was
only after his death when the rights of his family were affected that his deception came
to light. He had probably lived and worked and paid taxes with nothing apparently to
distinguish his situation from that of another naturalized British citizen. This man’s
situation was very different from that of the cockle-pickers who died in Morecambe Bay,
and others who live in hiding because their illegal status and their, in effect, debt bond-
age to their traffickers means that they have no option but to hide from the authorities.
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Evidence given to the Home Affairs Committee in 2006 suggested that by far the larg-
est number among undocumented migrants are people who have at some point been
lawfully resident, and may still be so. A number of NGOs take the same view:

Anecdotal evidence suggests that pressures exist with the experiences of migration which
buffet against plans and intentions to remain lawfully and which convert a minority of
migrants into rule breakers and overstayers. Many of these pressures are financial, involving
the discovery that recovery of the cost of the original investment in migration (visa fees, stu-
dent fees, travel costs, legal advice and other facilitation, etc) is not as easily recoverable from
the meagre wages available to migrants as had been thought. In other instances migrants
will come under pressure from family abroad to remain to take full advantage of earnings
opportunities which can be remitted abroad. In these cases migrants may be tempted to
work more hours than permitted or overstay their leave in order to claim to the benefits of
migration. (MRN 2007)

The weight of evidence and opinion is that action needs to be taken on many dif-
ferent fronts to tackle this problem, but that some regularization isting irregu-
lar migrants and the protection of migrant workers’ rights are ifapoftant elements.
Enforcement by removal is not the only strategy. Ruhs and AI@Q§1 (2007) point out
some non-compliance is tolerated by all concerned. For nﬂ\h« ¢, how does the law
evaluate a request by a student’s employer that she work gle of extra hours so that
she exceeds the permitted hours that week? These C(y""\r 1ises, they suggest, need to
be understood. \.

Even when a removal decision has been mad®u%e directions issued to carry it out,
carrying this into effect is not a simple mat \i\. he obstacles to removal are real, and
not always understood by critics. As ]CWI;P*&%,S:

+ \
Removal of failed asylum seekers may xkded for a variety of practical reasons, such as a
lack of travel documents, a lack ofrectgporation from the authorities of the country of origin
in issuing such documents, or bC:\e there are no safe routes of return, or simply because
that country is unsafe to retur*um. 2006:17)

These obstacles to rerfje yvv§1 are discussed in chapter 16. In addition to these reasons,
Phuong discusses ¢ ‘\1\& of other practical factors. Airlines may be reluctant to take on
scheduled ﬂig{t&?ﬁople who are being removed against their will:

Each persog be removed from the UK is subject to a risk assessment in order to determine
his suitability for escorted or unescorted removal via commercial air services...In any case,
the International Air Transport Association...has decided that the number of persons to be
removed should be limited to one escorted and three unescorted on each flight. (2005:124)

Additionally, many passengers do not like to see people forced onto a plane and ‘may
take their business to another airline’ (2005:125). In Germany, under pressure from the
public, Lufthansa decided it would not carry passengers who were resisting deporta-
tion (2005:125). Because of the limited flights to removal destinations and the growing
reluctance of commercial airlines, governments including the UK now charter planes
to countries to which there are high numbers of returnees, and there are regular char-
ter flights returning people to Afghanistan, Pakistan, Jamaica, and Nigeria. Charter
flights have also been used for returns to Iraq and Sri Lanka. Clearly this is an expensive
method, as planes with a capacity of hundreds of passengers may only carry a few dozen
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returnees at any one time (2005:125), although flights to, e.g., Afghanistan have been
known to carry as many as 90 passengers. Related to this, the Home Office identify
‘reserves’ for each flight. This means that extra people are given removal directions,
and may be taken to the airport, but will only board if others do not fly because of last
minute injunctions or other reasons. Those not flying are returned to detention. This
practice has been criticized by HMIP.

The Home Affairs Committee noted that, despite the tone of much public debate,
public opinion is another factor which explains the low number of removals relative
to government targets and the numbers of those who are liable in law to removal (para
418). (See also the section on media.) Phuong notes that, although public opinion may
be in favour of removals in the abstract, when it comes to people being removed by
force, and sometimes even injured or killed in the attempt, especially if they know them
personally or they ‘seem likeable (especially if they are well educated and have small
children) they can become quite opposed to a particular forced removal’ (2005:126).

In almost any government statement of immigration policy objectives in recent
years, ‘increase removals’ has appeared as a key item. The practical reality\s that it is a
hard and unpleasant business for all involved and often unfeasible. P' concludes
that one should also ask ‘why are there so many people to be I?j‘t;\" d in the first
place?’ She, too, speculates that limited routes to legal migration ‘\:‘be part of the rea-
son, and that opening up economic migration could assist. T ((J?:bal Commission on
International Migration recommends: ‘States should addr&sHe conditions that pro-
mote irregular migration by providing additional oppo}skma‘es for regular migration
and by taking action against employers who eng On\rgrants with irregular status.’
The Commission also recommends ‘dialogue and ya ?ze?ration among states’ (2005:36).
Other commentators, too, consider that actiorﬂ'@\’llegal working would alleviate the
problems of undocumented migrants. Ryan»""fa'l‘ ) explains that giving migrants the
same basic workers’ rights as other emptoy«=s could solve some of the problems of
exploitation not only directly but alst'\ j eétly, and help resolve immigration irregu-
larity at the same time. P

The conduct of removals is also*=Cause for concern. This is discussed in chapter 16
along with legal controls ove: thasemoval process.

@n
2.5 Contr{?&'thin the borders

The concern with controlling and being seen to control the presence and numbers
of irregular migrants has become a major preoccupation in government policy. This
reached a new extreme in 2013 with the creation of the ‘Hostile Environment Working
Group’. The aim was to make the UK a hostile environment for the undefined pop-
ulation of unwanted immigrants. Following Liberal Democrat objections, the group
was renamed the Inter-ministerial Group on Migrants’ Access to Benefits and Public
Services. The avowed purpose was pursued by considering initiatives such as asking
the Department of Education to check children’s immigration status as part of a school
admission process and requiring landlords to check prospective tenants’ immigration
status, letting only to those with verifiable permission to reside in the UK. The second
proposal, though not the first, made it into the Immigration Bill 2013, many of whose
provisions are directed to the same purpose (see chapter 1). Others include making
access to bank accounts and driving licences dependent on immigration status. The Bill
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also proposes to give the Secretary of State the power to investigate marriages where one
party is a non-EEA national. This is an active investigation power over and above the
duty of marriage registrars to report if they are suspicious.

In the light of the proposals in the Immigration Bill, predictions look likely to come
true that biometric residence permits would become the required proof for access to
public goods and services. The requirement to apply for a BRP at the same time as mak-
ing an immigration application first came into effect on 25 November 2008 for exten-
sions of leave for students, spouses, civil, and unmarried partners. Further groups of
migrants were added and since 1 December 2012 all applicants for visas for more than
six months or for leave to remain in the UK must obtain a biometric residence permit.
They are also issued as a matter of routine to all who are granted indefinite leave to
remain or refugee status.

There is no obligation to carry the BRP, but it may be used to gain access to public
services, education, or employment. This generates potential for discrimination if cards
become a requirement where access to the benefit in question does not in fact depend
on immigration status, or where the BRP is not well understood. Beymon reported a
speech of the former Home Secretary to the effect that BRPs were t sed to ‘refine
and upscale a project already in hand - the enforced destitutiog,{& egular migrants
such as failed asylum applicants and visa overstayers so as to e?x{uﬁage them to return
to their sending countries’ (2007:328). The policy of enfonxa@tatitution is considered
further in the next section. S

The use of BRPs to access health care is in keeping VQQ t1le government’s programme
of attempting to end access to the National Heal hf,)"?vfce for groups of foreign nation-
als. The Immigration Bill proposes that most@w&'ﬁts will pay a health services levy,
and that access will be denied to refused asyldul\seekers. Critics have argued that there
is a point beyond which health services«£2u1ét be curtailed without impact on the
service as well as the life and health of, 3(\1 idividual. For instance vulnerable pregnant
women refused ante-natal care mab 4 health crisis resulting in an emergency hos-
pital admission which could haVe yeen prevented.

In 2011 UKBA conducted dwsunline survey of BRP users, inquiring into their
experiences of the ease oy otlicrwise of use, and any problems of discrimination or
obstruction. While some&problems with the use of the card were indicated, on the
whole results were’e@ly balanced between those who found the card convenient
and those who forda'itiinconvenient. Among the respondents, there was no signifi-
cant impact b, Qﬁ’on immigration status, race, or gender. Sixty-four per cent of the
responder@re e male, and 81 per cent were between 21 and 44 years old (Securing our
Border: Controlling Migration — Biometric Residence Permit Surveys 2011 Summary Analysis
December 2011).

This book does not cover access to welfare benefits and public services, but in the
light of the imminent changes which may come with the Immigration Bill, and the
current policy of hostility, the following points are made as a short context to those
changes. Most people subject to immigration control do not have access to public hous-
ing. Presently there is no bar to their renting privately. Most migrants granted leave to
enter the UK are granted that leave on condition of having no recourse to public funds.
The benefits rules which prohibit access to most welfare benefits for most non-EEA
migrants therefore to a great extent mirror the immigration conditions. There are many
complex exceptions, but the point here is that the broad prohibition on access to wel-
fare benefits or public housing already applies not only to irregular migrants but also
to lawful ones. Access to the National Health Service depends on immigration status.
All school age children are entitled to attend school, but access to higher education is
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in practice limited by whether the student is treated as eligible to pay home or overseas
fees. Students on discretionary leave are charged as overseas students.

The integration policy behind recent legal changes and proposals is marked by a
tendency to harmonize to a conception of British life that is based on a particular
conception of the majority culture. Tests of English language ability are now required
for most categories of entry except visitors and the very rich. The ‘life in the UK’ test,
initially a condition of obtaining British citizenship, is now required for all applicants
for indefinite leave to remain.

As mentioned in chapter 1, the growth of internal immigration controls has entailed
the increasing recruitment of public officials and private citizens into the business of
immigration control. To mention a few: marriage registrars, local authority housing
officers, lorry drivers, employers, and universities. The residence test proposed for eli-
gibility for legal aid would involve solicitors checking their clients’ immigration sta-
tus, and the Immigration Bill 2013 extends the net much further (see chapter 1 and
earlier in this chapter). There is another dimension of this development of pervasive
immigration control which needs mention to give a picture of migratiog control in
today’s Britain and that is the privatization of government activitiés contract-
ing out of Home Office housing for asylum seekers is mentioned ’c\\n addition to
that, the ‘business process management and outsourcing solut'?&\falompany Capita
obtained a contract to ‘find and remove more than 150,000 1(;\»:11ts who have over-
stayed their visas’ (BBC news: Capita gets contract to find #9800 illegal immigrants 18
September 2012). Capita sent texts to thousands of peopk\p 1..it was not disclosed how
they obtained the mobile numbers or on what basi lg%énts were selected. As a con-
sequence those who received texts telling them tqj=¢ ?e'fhe UKincluded British citizens
who had lived lawfully in the UK for over 30 yed's'a11d who had never given the Home
Office their mobile phone number. An imrpif'r"«.\\m'd adviser received letters for 31 of his
clients demanding that they go back to Ipt:

They were IT specialists who had be ZRort-term contracts providing services to a
UK company. The letters (like thee';"‘., stated: ‘You no longer have the right to remain
in the United Kingdom’ and ‘yodmust make immediate arrangements to leave the
United Kingdom and provid pr\‘i,f you have done so’. They had all left Britain in 2008,
and the Home Office had b advised of this. (BBC news: Capita tells departed migrants
to leave the UK 4 Januarv(‘ ‘5

Clearly these actigr:&uic the Go Home campaign discussed later, are part of creating
the ‘hostile envi h:ient' and are part of a growing haze over the distinction between
the activities Lsious ‘outsourcing’ companies and the actions of the Home Office.

2.5.1 Treatment of asylum seekers

This section concerns the conditions of support for asylum seekers during their time
in the UK.

The Tenth Report of the Parliamentary Joint Committee on Human Rights in Session
2006-07, The Treatment of Asylum Seekers, was an important public document, saying:

12. The treatment of asylum seekers is important for the men, women and children seeking
asylum in the UK. But it is also important for those of us who are not asylum seekers. This is
because the UK’s approach to migration — and its treatment of asylum seekers in particular -
says something about the society we live in and the kind of country we want to be. The
human rights principles and values of democratic societies must guide the country’s behav-
iour towards asylum seekers and its relationships with other countries from which asylum
seekers originate.



Policy, politics, and the media 57

Asylum seekers who have no other means of material support are entitled to a basic level
of assistance and accommodation while their claim is being considered (Immigration
and Asylum Act 1999 s 95). The financial support for a single adult is approximately
51 per cent of the income support rate for a person over 25. This can be refused if they
do not claim asylum as soon as reasonably practicable after their arrival (Nationality,
Immigration and Asylum Act 2002 s 55). As discussed in chapter 1, the application
and interpretation of this section left hundreds (at least) of asylum seekers destitute.
Following the Limbuela judgment, discussed in chapter 1, people with an outstanding
asylum claim or appeal should no longer be denied support where they are destitute. In
the JCHR enquiry, witnesses including from the Home Office confirmed that s 55 of the
2002 Act was still being used to deny support to people who had somewhere to sleep
but no food. Also, anyone who took more than three days after arrival to claim might
well not receive support. However, the difficulties of finding one’s way to an unknown
location in an unknown country, perhaps not speaking the language, and without the
information that this journey was necessary and how to do it, were minimized or over-
looked (para 78). The Committee concluded that the continued applic&\ion of s 55 did
not comply with the Limbuela judgment, that there were clear bz@es of Article 3
ECHR, and that s 55 ought to be repealed. It was not. f"\

Where an asylum claim has failed and appeals are exhausted. \f{-t.‘tlement to support
under s 95 ends. A refused asylum seeker may be able to ¢ "Q};pport under s 4 of the
1999 Act if they are taking all reasonable steps to go I&ade’ or the Secretary of State
accepts that they are physically not able to leave, eitl"k\because of illness or there is no
viable route of return, or failure to support woul ec;%'a breach of their human rights,
or they have children who would otherwise reg: Lﬁl‘f)cal authority support. These con-
ditions do not apply to the majority of refus€{asylum seekers. Section 4 support con-
sists of accommodation and a card (Azur"ﬁﬁb credited with £35 per week. Asylum
seekers are not permitted to work, tho f,\&{\s,c Z0 Somalia discussed later in this chapter.

The JCHR criticized frequent m R fsylum seekers who were on asylum support,
interrupting children’s schooljig &a causing other hardship, the use of vouchers to
buy food and toiletries — oncz*abandoned by the government as too degrading and
inefficient but now revived-irl the form of the Azure card — and the poor housing pro-
vided as the only optianysometimes overcrowded with collapsing ceilings. With the
prohibition on doi \Ug‘u work, there was no escape from the degrading conditions.
The Committee ga&cluded:

(Vi)
The treatm@o sylum seekers in a number of cases reaches the Article 3 threshold of inhu-
man and degrading treatment. This applies at all stages of the asylum process.

The HASC 2013 Inquiry into Asylum also reported on housing conditions for asylum
seekers following contracting out the provision of accommodation to multinational
companies. There were problems with poor standards in housing, lack of housing, and
slowness in responding to complaints. Although some problems were remedied by indi-
viduals at a local level, at the systemic level it appeared that some at least of the contrac-
tors were unable to deliver what they had promised.

Funding for English classes for asylum seekers has also been intermittently stopped
and started. The Refugee Council commented:

The removal of automatic ESOL and FE funding for asylum seekers is a major blow toward
their ability to function and communicate effectively during the time when their claim is
being considered...English language brings greater self-sufficiency which, amongst other
benefits, means less reliance on support services. It also allows people to make connections
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with the local community that they would not have otherwise. We are particularly con-
cerned that these changes further disempower people who have already undergone sig-
nificant loss. (ESOL and Further Education Funding Changes 2007/08 announced by the
Learning and Skills Council. Briefing November 2007)

The HASC in 2013 recommended that English provision be restored to its former level,
as for those obtaining leave to remain as refugees, lack of English language provision is
a bar to integration.

2.5.1.1 Destitution

While life on s 4 support is virtual destitution, most refused asylum seekers do not
qualify for s 4, and are entirely destitute. In 2006 an independent group of people
began to investigate the asylum system in depth. This became the Independent Asylum
Commission, which reported in 2008 on whether the asylum system was ‘fit for pur-
pose yet’. The foreword to their final report said:

We lose control over the movements of the asylum seeker at exactly int — after
refusal - that the incentive for the asylum seeker to maintain contact dxappears. And we
lose moral authority by using destitution to ‘encourage’ refused asyhfu'seekers to return
home ‘voluntarily’. Q\\

A\

AN

Their recommendations included that ‘robust indepemﬁq 1=search should be under-
taken into the reasons why different categories of refr")‘%asylum seeker do not return
home voluntarily, and the results should inforn\'\]m project to increase take-up of
voluntary return’. Certainly many would say‘tl)d\\lsir first asylum decision was badly
made and the appeal system was unable tc"L\h'tIlhat right (see chapter 11 for some
reasons as to why that might be and for e crage of the asylum application process).
Destitution at this stage is not an acci&%Tﬁe JCHR said:
4

We have been persuaded by the evid®ace that the government has indeed been practising a
deliberate policy of destitution of*iis highly vulnerable group. We believe that the deliber-
ate use of inhumane treatmg& ; unacceptable.

o 7

A/
Since then there .hzée\bten numerous reports on destitution, all of which confirm
that the largest % of destitute asylum seekers come from countries where there is
severe confli uman rights abuses. For instance research by the Joseph Rowntree

Trust revealed that the largest groups of destitute refused asylum seekers were from
Eritrea (25 per cent), Sudan (14 per cent), and Iran (12 per cent). This may in part be an
indicator of the very real obstacles to return even when an individual asylum claim has
failed. A refused asylum seeker may still be in fear of what would happen to them on
return. This overriding fear may make the thought of return intolerable. In addition,
there are obstacles to return which have been considered earlier and are also examined
in chapter 16.

For such a person, fast progress through the asylum system may mean that they
are plunged more rapidly into destitution or, one of the few options for survival,
illegal working. Other options are charities, begging, sleeping rough or staying with
friends. For a fuller account of survival strategies see Crawley, Hemmings, and Price,
2011. For the government, meeting targets of fast processing may mean an increase
in the number of people who have no regular status but cannot be removed, a phe-
nomenon which causes them much political embarrassment, an increase in illegal
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working which they are pledged to reduce, or an increase in destitution for which
they are also criticized.

2.5.1.2 The right to work

EC Reception Directive 2003/9 Article 11(2) requires that if an asylum decision has not
been taken within one year through no fault of the applicant, the Member State must
‘decide the conditions for granting access to the labour market for the applicant’.

Z0 (Somalia) and MM (Burma) v SSHD [2010] UKSC 36

The Supreme Court held that Article 11(2) of the Directive also applied to fresh claims for
asylum, so that if a person whose first claim had failed later found further evidence and was
able to make a fresh claim, that would trigger the start of a further 12-month period after
which permission to work could be sought. Many asylum seekers do make \h claims. The
government’s common practice was to decide that further representaty\ d not amount
to a fresh claim and then refuse that claim on the same day. The re \}s tations might be
waiting for years for a decision as to whether they met the requn'?r 1\\.5 (see chapter 11) to
be treated as a fresh claim, but during that time the Home C*‘WOUH not treat time as
running for the purposes of permission to work. The Court s o liat to interpret the rules in
that way deprived the right to apply for permission to wet ' o" !l utility.
.’/ O
\,\ \d
The judgment of the Court of Appeal was, A Qe same effect as that of the Supreme
Court, but was never implemented. Onte M J Supreme Court judgment was given,
UKBA introduced a policy that the o Vv\}}lk for which asylum seekers could be consid-
ered was that in the list of shortage, ations. The Home Affairs Select Committee in
its 2013 Inquiry into Asylum é y.fed the UK with other European countries which
allow the right to work after sl‘m er periods and with less onerous conditions.

2.5.1.3 The future of a}\t.&§ support

A powerful case was Q‘ <e in the HASC inquiry for the abolition of s 4 support and this
is under consid
Overall, e%’now alarge body of reports by NGOs and parliamentary Committees
who have Q wed in the footsteps of the Independent Asylum Commission and made
many detailed and practical recommendations to achieve a more effective and humane
asylum support system. However, it is clear that there is not the political will for this to
inform policy-making.

2.6 Media

The final subject in this chapter is the media. They have been present, though without
mention, in much of what has gone before. Policy is presented and framed in the way
it is because the government expects that the media will publicize what they have said.
Without the news media, many of the policy statements we have been discussing might
not be made at all. Lord Woolf described the relationship between the media and the
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judiciary as one of a common interest, and a need to be independent of one another
while also recognizing that each has some power to uphold the other’s independence.
The media and judiciary each act as a check on the power of government, particularly
when that government has a large majority and can become ‘impatient of interference
and criticism’ (2003). When there is tension in the relationship between the judiciary
and executive, the media is an interested party.

Constitutional Reform Act 2005 s 3 affirms convention by requiring ministers to
uphold the independence of the judiciary. The House of Lords Constitution Committee
explained that this does not mean that ministers may not comment on individual
cases. They may, but they should say that they disagree with the decision and that they
will appeal if that is the case, and not imply that there is something wrong with the
judge for making that decision (2006-07 Sixth Report para 40).

This convention has been infringed in immigration and asylum cases in recent years.
In a number of cases, the judge has come under personal attack. Even more than this,
ministers have implied that there is something unconstitutional and anti-democratic
in the judges upholding the rights of asylum seekers and migrants. Réﬁlquably, in
relation to R (on the application of Q and M) v SSHD [2003] 2 All ER 908, en Home
Secretary David Blunkett said that he would not put up with jud@{%erfering with
the democratic process in this way. The case was one of statutor ‘\fe& pretation, using
the Human Rights Act to interpret the Nationality, Immigrat 1@&;1 Asylum Act 2002.
Commenting on Mr Blunkett’s response, Geoffrey Bindm&s"The Independent news-
paper in February 2003 pointed out that it is the Constirhsl(nal task of the judiciary to
interpret legislation, and in a democracy, judicial rgy@‘z\ﬁ the essential constitutional
check by the judiciary of the executive. Nan —

A personal attack on the judge was combjneit\With misinformation in the case of
R (on the application of S and others) v SSHD [ZC(%\Q'WCA Civ 1157, in which the govern-

ment apparently used the media to pub, i'{a(\\distorted account of a court case, with
damaging results for the courts, the J)Rights Act and the appellants. This case

was serious enough that, in con{m‘» “on with two other incidents, it prompted an
enquiry by the JCHR.

Briefly, this was the case @f e people who had hijacked a plane as a desperate
measure to leave Afghanis;& They were members of a group opposed to the govern-
ment, and were in fear.f({)'arious reasons, including that one member of their group
had been tortured, l(kézt‘, and then delivered to their door. After an eight-day hearing
by a specially co ’Qa Tribunal, their claims for asylum were turned down because of
the crime th adcommitted by hijacking the plane, but it was held that they should
have temporary*protection because of their fears of human rights abuses. This would
entail a grant of discretionary leave. They were convicted of the hijacking and served
prison sentences, though later cleared by the Court of Appeal because the jury had been
misdirected on the question of duress.

The government accepted before the Tribunal that the appellants did not present
any security risk to the UK, but refused to accept the ruling of the Tribunal. They did
not challenge it, but just failed to implement it. They kept the appellants on temporary
admission, even though there was no basis in law for this. Discretionary leave, although
temporary, would entitle them to work or claim benefits, neither of which they could
do on temporary admission.

As the hijack itself was such a high-profile event, the media would be interested in the
fate of the appellants, so anticipation of press coverage must have been in the govern-
ment’s mind in the conduct of this case. The question was whether the government was
willing to take the lead in explaining to the public that the hijackers had paid the penalty

St
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in law for their criminal actions, what they had suffered, why they needed protection,
and to take credit for Britain upholding its proud tradition of giving sanctuary, albeit tem-
porary. Unfortunately, they did nothing, leaving the appellants in limbo for 18 months.

When the case eventually came to the High Court, and Sullivan J ordered that the
Secretary of State act lawfully and grant discretionary leave, the government appealed to
the Court of Appeal. The High Court judgment was castigated in the press and by the Prime
Minister as ‘an abuse of common sense’. The response of the Prime Minister and Home
Secretary implied that the High Court had only just decided that the claimants could not
return for human rights reasons and that they were amazed and outraged by this, rather
than acknowledging that the human rights decision had been made 18 months earlier and
was no surprise. Their response also implied that these people had hijacked a plane and got
off scot-free. Crucially, the Home Secretary commented in the press:

When decisions are taken which appear inexplicable or bizarre to the general public, it only

reinforces the perception that the system is not working to protect or in favour of the vast

majority of ordinary decent hard-working citizens in this country. \
WO
£

The media did not apparently notice that the ‘ordinary decent ba\Norking citizens
of this country’ were not in any way adversely affected by th;,’!i\;%lon, but were being
invoked in support of the indignation of the Home Secret (?m Prime Minister. Over
the next few days, they picked up the case as a call to rep?e‘ fe Human Rights Act. The
Daily Telegraph contrasted the ‘hijack at gunpoint’ mitt the right to stay. There was
no mention of the basis for the appellants’ fear, n%i* ie abuse of power by the Home
Secretary. The press coverage painted the claims ’&‘:s the villains of the piece, and the
Home Secretary as amazed and outraged., Bégtually the Court of Appeal applauded
Sullivan J’s judgment as ‘impeccable’. S N

At the special inquiry by the Parlia @\\.; y Joint Human Rights Committee, the Lord
Chancellor was asked whether hec\ Jded Sullivan J’s judgment as ‘impeccable’ or
‘inexplicable and bizarre’. His réspgnse sets out a fairly standard piece of legal reasoning
which implicitly endorses that *was ‘impeccable’.

Comment has not all bepn 111 one direction. As discussed in chapter 1, in recent years,
there has sometimes beax high level of tension between the executive and judicial
branches of govern‘m\ﬁ; One indication of this was that senior judiciary broke their
time-honoured t;;:}t}m of not commenting on government policy. The battle over the
proposed o Ik;\use in the AITOC Bill brought out the senior and retired judiciary
in powerflép sition, not only in Parliament but also outside it. Lord Woolf’s trench-
ant criticism'in his Squire Centenary lecture marked a new point in executive/judicial
relations. Lord Steyn was prepared to count himself out of hearing the challenge to the
British government’s role in detention in Guantanamo Bay, which he described as a
‘legal black hole’ (2004:256), in order to be free to warn publicly against an ‘unprinci-
pled and exorbitant executive response’ (The Independent 26 November 2003).

The use of the media in relation to S was a low watermark. However, the release of for-
eign prisoners reported in 2006 was, if anything, a lower point. In this case, neither the
judiciary nor the Human Rights Act had any part to play. Journalism revealed a failing
in government, and the government then blamed the judiciary and the Human Rights
Act. The story is best told in the words of the JCHR report:

22. When it came to light that a substantial number of foreign prisoners had been released
at the end of their sentences without being considered for deportation, some of whom had
re-offended, the then Home Secretary, Rt Hon Charles Clarke MP announced plans, in a
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statement to the House of Commons on 3 May 2006, to change the system governing depor-
tation of foreign prisoners.

23. The new Home Secretary, Dr Reid, said in a newspaper article on 7 May: ‘the vast
majority of decent, law-abiding people...believe that it is wrong if court judgments put the
human rights of foreign prisoners ahead of the safety of UK citizens. They believe that the
Government and their wishes are often thwarted by the courts. They want the deportation
for foreign nationals [sic] to be considered early in their sentence, and are aware that this was
overruled by the courts’ (News of the World).

The cause of the prisoners not being considered for deportation was actually a failure
of communication between different parts of the Home Office, and nothing at all to
do with the Human Rights Act. This was admitted by the government in evidence
given to the JCHR enquiry. This admission of course gained almost no press coverage
by comparison with the outcry over the release of the prisoners, which was full of mis-
information of all kinds. After the assertion by the Home Secretary that the Human
Rights Act was to blame, the Prime Minister followed up in Parliament With a speech
referring to the government’s plans to change the law on deportation, id that the
vast majority of people ‘would be deported, irrespective of any cl ’:\ at they have
that the country they are returning to may not be sate’ (HC Debs ?Qfd'ay 2006 col 990).
The implication was not only that the Human Rights Act c(&\,‘blame but also that
the government had the power to legislate to override fufiri ntal rights. The press
coverage also implied that the prisoners would have beenkqmrted if they had been con-
sidered, but deportation is a discretion to be exerc'se@‘?h'the merits of the individual
case. There were said to be 1,000 prisoners free%'q Ehz_"dt consideration of their cases,
but the fact that this total was accumulated over'séven years was lost from public view.

A serious result of the media outcry was RN government was under pressure to
find and deport as many of the freed pri \":\ as they could. This meant that recently
released foreign nationals, even if th afd not normally be deported on the facts
of their case, were at higher risk. .‘?zch case was that of Sakchai Makao, a popular
young Thai man who had lived it™\ietland most of his life. After one crime that was
out of character, he served ar 2igixt-month prison sentence, but was welcomed back to
Shetland. He was re-arreste kw deportation in the aftermath of the foreign prisoners

issue, but the islanders @1 he had been picked up as a ‘soft target’, and they cam-
paigned for him to §t:§\he Tribunal agreed he should.

Not only forei Ztionals were at risk in this operation. Some of the alleged foreign
national pris@s urned out to be British. It seemed that prisoners’ nationality was not
routinely checked (see Shah, R. 2007).

None of this was to do with the Human Rights Act or, in fact, the state of the law at
all, but it was nevertheless a platform upon which the government could launch its idea
of ‘automatic’ deportation for serious offences. In chapter 15, we discuss how automatic
this actually is. Although the UK Borders Act 2007 has created a strong presumption in
a wide range of criminal cases, even the strongest presumption cannot displace human
rights, as the JCHR noted. Government representatives before the Committee were
forced to agree. Nevertheless, human rights of migrants have continued to be a target,
and as discussed in chapters 7, 8, 17, and elsewhere, the government has continued to
legislate to try to exclude human rights particularly of those with criminal convictions.
The real issues have at times been obscured by remarks probably designed for the media
but not necessarily true, for instance the Home Secretary’s famous complaint that a
particular appellant had been protected from deportation because he owned a cat (BBC
news: Theresa May under fire over deportation cat claim 4 October 2011). This was of course



Policy, politics, and the media 63

not so, and the judiciary, who were implicitly trivialized by this false account, entered
the media arena with the Royal Courts of Justice issuing a statement that the cat ‘had
nothing to do with’ the deportation being overturned.

The foreign national prisoners issue also provoked a published letter from the Prime
Minister to the Home Secretary, in which he alleged that British courts overruled the
government in a way that was inconsistent with other EU countries’ interpretation of
the ECHR. A parliamentary question and inquiries by the JCHR were unable to unearth
any such case, but if they had, the implication that this would be somehow illegal,
unethical or unconstitutional is simply wrong. The suggestion was withdrawn before
the JCHR, but again without media attention.

Sometimes, of course, the press itself misrepresents the law, and has also done this in
a way that inaccurately disparages the Human Rights Act. An instance of this was press
coverage of the case of Learco Chindamo, the young man who killed Philip Lawrence.
A teenager Kkilling a respected head teacher generated particularly strong feeling, and
once again the Human Rights Act was wrongly credited with the fact that the Asylum
and Immigration Tribunal held that he could not be deported. Chinﬁ{mo, as an EU
national, could only be deported ‘on imperative grounds of public p'xl@‘, which would
not apply in this case where he was agreed not to present a fut 1\1 . Undeterred by
facts, the Daily Mail and other newspapers reported that the H?{\'wn Rights Act was the
reason for the ruling which it described as ‘profoundly stgﬁ_\cnd amoral’ (21 August
2007). The Shadow Home Secretary was apparently als&\taken in, saying that the case
demonstrated ‘a stark demonstration of the clumsy in} anbetence of this Government's
human rights legislation’. In fact, it was an EC D’ro&‘.‘M which bound the Tribunal.

The concern in cases of this kind, and on\,\@e"ﬁ that S and the foreign prisoners
issue warranted investigation by the JCHRAwdy that such inaccurate reporting, and
particularly when led by government, um\\}fﬁines attempts to build a human rights
culture. It feeds racism, though this {\\‘-L discussed by the JCHR, as the implication
of the Home Secretary’s remark, ncb ieed openly by him but quickly picked up on by
newspapers such as the Daily ]fl‘ ¢ cthat human rights are delivered to failed asylum
seekers in preference to long-tdwm residents. There was no foundation for this in the
cases in question. &

The role and power. %he press in creating a climate around asylum has been
researched in a num@of studies. This, too, is not new. Greenslade for the Institute
of Public Policy 'Rc\}ch shows that press reports have encouraged ill-feeling against
migrants sinc ﬁ:"early part of the twentieth century, including anti-Jewish material
in the nev@x rs of the late 1940s and press coverage of street fighting in Notting
Hill in the 1950s, inaccurately reported as ‘race riots’. The study shows how ‘newspa-
pers, either by exaggerating race disputes or covering them in such a way as to suggest
that migrants were the cause of trouble, helped to set the political agenda which led
to immigration legislation’ (2005:17). A similar story may be told about disturbances
in Brixton in 1981, also inaccurately dubbed ‘race riots’. Greenslade gives examples of
misinformation in newspapers which directly resulted in violence. For instance, the
misleading claim that ‘luxury pads’ were being prepared for asylum seekers resulted in
homes being broken into and damaged before refugees had moved in.

In October 2003, the Press Complaints Commission issued a brief guidance note to
editors about terminology. It explained, for instance, that an asylum seeker is ‘some-
one currently seeking refugee status or humanitarian protection’. Consequently
‘there can be no such thing in law as an “illegal asylum seeker”’. This guidance on
terminology, while welcome, only scratched the surface. The JCHR recommended
the PCC go further and provide practical guidance on professional practice of
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journalists in reporting matters of legitimate public interest, while not encroaching
on free speech (para 366).

A study for the Information Centre about Asylum and Refugees in the UK (ICAR)
assessed the impact of media and political images of refugees and asylum seekers on
community relations in London (ICAR Media Image, Community Impact 2004). This
report uses a range of methods and is a theoretically grounded study. It was inconclu-
sive about the link between unbalanced press reporting and violence against asylum
seekers. It did find under-reporting of violence against asylum seekers and refugees, and
the frequent use of emotive language and inaccurate information. The writers noted
that ‘local papers were more likely than national ones to interpret their role as provid-
ing a balanced picture on issues that affect local people’ (2004:98). This finding was
repeated in a later study by ICAR of the effect of the Press Complaints Commission
Guidelines (ICAR 2007).

The 2007 ICAR research found that the most inaccurate reporting was in the daily
newspapers with the top six circulation figures. The study found most political report-
ing to be ‘tired, repetitive and unquestioning’.

This is endorsed by Philo, Briant, and Donald (2013), whose extensw @y of media
treatment of refugees finds

? \ J

e Persistent and overwhelmingly hostile coverage of refug%éml asylum in the

national media

e Confusion in news accounts between refugees, asvlli TAseekers, and other migrants
e Relative absence of the voices of refugees or these5, o represent them

\
e Adverse consequences for the stability of e}fQ ’g communities

e Consequences for refugees, partlcularly 1;‘ 0ot apounding their isolation and stigma.

The book documents many kinds of a Alcludmg those found by earlier research-
ers: false adverse portrayal of mj "@ d refugees, and false presentation of the
impact of the law, in particular the uman Rights Act. It demonstrates how the con-
struction of questions by journasic:s contributes to an adverse climate by defining prob-
lems and asking how politivigns have solved them. The book also covers a new and
significant form of use.of/itye R edia — advertising by the immigration authorities. There
is discussion of televj \)\ programmes such as UK Border Force, a series funded by the
government to p Q'ay what an interviewee for the authors’ research described as ‘a
simple good Q d vision of the world’. While the funding for the programme was
handed back b&cause of controversy, there was a larger budget which UKBA spent on
sponsoring TV coverage.

Finally, the government resorted to an extraordinary use of media in the ‘Go Home’
campaign. A van travelling around London bore the slogan:

In the UK llegally? Go home or face arrest. Text HOME to 78070 for free advice, and help with
travel documents. We can help you return home voluntarily without fear of arrest or detention.

The exercise was considered ill-judged. The HASC thought that there would be a ‘more
effective and less menacing’ way to deliver this message. Likewise it advised the Home
Office to reconsider its use of twitter feeds — also used as advertising for government
policy but potentially misleading.

There is enormous power attributed in the immigration and asylum field to an invis-
ible factor called ‘public opinion’. There is now a range of initiatives by NGOs and by
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individuals and community groups to tackle ‘public opinion’ directly by the provi-
sion of direct information about and contact with refugees and asylum seekers and
their human experience. See, for instance, the Refugee Awareness Project originating in
Refugee Action, in which local people and refugees talk and work together, and the City
of Sanctuary movement, an initiative to build a climate of welcome and hospitality.
These and other initiatives working directly on this form of ‘climate change’ illustrate
that public opinion and the question of accurate and inaccurate information is a major
driver in the field of asylum policy.

As government solutions to an ill-defined problem proliferate, so do the solutions of
civil society, migrants themselves, activists, and people at various levels of organiza-
tion. The London-based Strangers into Citizens campaign commissioned a telephone
poll of 1,004 British adults in April 2007. Of these, 66 per cent believed that undocu-
mented migrants who have been in the UK for more than four years and pay taxes
should be allowed to stay and not called ‘illegal’; and 67 per cent believed that asy-
lum seekers should be allowed to work (Strangers into Citizens press release 24 April
2007). A coalition now numbering over 60 organizations formed a (Sx{lpaign called
‘Still Human Still Here’ which aims to end the destitution of refuse}\@lum seekers.

An important role played by the media in immigration and aS}d."{\‘l ssues is in inves-
tigative journalism. Journalists have revealed many humar?&\feﬁes and uncovered
malpractice in government, for instance when a chief im%ﬁ‘_’}tion officer was alleged
to have pressurized an 18-year-old asylum seeker for s?Q Yreturn for asylum status
(Observer 21 May 2006). Sometimes also press reportﬁ@,h their country of origin may
be an important source of evidence for asylum eo:‘}‘h.’ It is difficult to establish their
claim outside their country, but they may be al;'e })‘f}btain newspaper reports through
contacts or online, or occasionally witness/S atements from investigative journalists
(for instance in BK (DRC) [2007] UKAIT 0@\98;/

Some of the major human rights vi l'e\\xus occurring in connection with migration
have been uncovered by investigaé cdrnalists, for instance, the Joseph Rowntree
Foundation note in their report cixontemporary slavery a ‘formidable body of work
by investigative journalists’ (208%.4) which has uncovered stories of trafficking adults
and children for sex and ptler forms of forced labour, and abuse. John Pilger’s film,
Stealing a Nation, broughf\*he little-known story of the Chagos Islanders (see chapter 3)
to the attention of tb@neral public when it was shown on ITV.

&

2.7 ConcZ:sion

This chapter just touches on some of the issues surrounding the making of legal policy.
This is the edge of a very large field. Some other policy issues are addressed throughout
this book as they arise.

QUESTIONS

1 Under what conditions is it possible to make immigration policy in a way that is truly
democratically accountable? Is this desirable?

2 What elements would you like to see in a code of practice for the media on reporting on
immigration and asylum issues?

resource  For guidance on answering questions, visit www.oxfordtextbooks.co.uk/orc/claytoné6e/.
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