Cap. 622 Part 1 (Preliminary)

Introduction

part | (Preliminary) sets out the title of the new Ordinance, its commencement date, and the defini-
tions of the terms used in the Companies Ordinance.

The new formulation of “responsible person” in section 3 replaces the concept of “officer who is
in default” under the old Companies Ordinance (Cap. 32). The number of types of company'that can
be formed has been reduced from eight to five, with the abolition of unlimited companies without
share capital, companies limited by guarantee without share capital (both private and non-private)
pecoming a separate category of companies that are treated in a similar manner to public companies,
and non-private companies now being expressly referred to as ‘public companies’.

Sections 17 and 18 further apply the new Companies Ordinance to existing companies, and sec-
tion 19 extends the provisions of the new Ordinance to companies registered but not formed under a
former Companies Ordinance.



CAP 622, PART 1, DIVISION 1

Part 1 contains preliminary provisions.

Reference in old Companies Ordinance/other law

New Companies Ordinance

1 Short title
This Ordinance may be cited as the Companies Ordinance.

1. Short title and commencement — CO s ]

(1) This Ordinance may be cited as the Companies Ordinance.

(2) This Ordinance comes into operation on a day to be appointed by the Secretary for
Financial Services and the Treasury by notice published in the Gazette.

CAP 622, PART 1, DIVISION 2

Division 2 of Part 1 sets out the definitions of terms used in this Ordinance, and explains the effect of a note to a provision.

Reference in old Companies Ordinance/other law

New Companies Ordinance

2 Interpretation

(1) In this Ordinance, unless the context otherwise requires—

“accounts” (P& E ) includes a company’s group accounts, whether prepared in the form of
accounts or not;

“agent” (fA2L\) does not include a person’s counsel acting as such;

“amend” (f2%]) includes delete, add to or vary and the doing of all or any of such things
simultaneously;

“annual return” (4 IR A) means the return required to be made under section 107;

“articles” (FEALAN) means the articles of association of a company, as originally framed or
as altered by special resolution, including, so far as they apply to the company, the regula-
tions contained in Table A in the First Schedule annexed to the Companies Ordinance
1865 (1 of 1865), or in that table as altered in pursuance of powers given under that Ordi-
nance, or in Table A in the First Schedule to the Companies Ordinance 1911 (58 of 191 1),
or in that table as altered in pursuance of section 117 of the last mentioned Ordinance, or in
Table A in the First Schedule to this Ordinance;

“authorized financial institution” (A B4 7% ##) means an authorized institution within the
meaning of section 2 of the Banking Ordinance (Cap. 155);

“book and paper” (it & 3C4%) and “book or paper” ({283 #%) include accounts, deeds,
writings, and documents;

“certificate of solvency” (1 fH{ % #7158 1) means a certificate issued under section 233:

“Commission” (Bi 32 % 5 &) means—

(a) subject to paragraphs (b) and (c), the Securities and Futures Commission referred to

in section 3(1) of the Securities and Futures Ordinance (Cap. 571);

where any relevant transfer order made under section 25 of that Ordinance is in

force, the recognized exchange company concerned or both the Securities and Fu-

tures Commission and the recognized exchange company concerned, in accordance
with the provisions of that order; or

(b)

2. Interpretation — mel, cf CO s 2(1) etc
(1) In this Ordinance—
accounting transaction (& 517 5)), in relation to a company, means a transaction that is
required by section 373 to be entered in the company’s accounting records, excluding a
transaction arising from the payment of any fee that the company is required by an Ordi-
nance to pay;
articles (FEFR4URY), in relation to a company, means the articles of association of the company;
Note—
Please also see section 98. A condition of an existing company’s memorandum of association is to
be regarded as a provision of the company’s articles.
associated company (5 ¥ 22 7)), in relation to a body corporate, means—
(a) asubsidiary of the body corporate;
(b) aholding company of the body corporate; or
(c) asubsidiary of such a holding company;
body corporate (i N\ FfH—
(a) includes—
(i) a company; and
(ii) a company incorporated outside Hong Kong; but
(b) excludes a corpeiation sole;
certified public accourivmnt (practising) ({3 € 5HHT) has the meaning given by section 2(1)
of the Professional Accountants Ordinance (Cap. 50);
commencement dute (£3¢ 3 ), in relation to any provision of this Ordinance, means the
date on which that provision comes into operation;
Companies Register (%~ Vi) % Z0 ) means the records kept under section 27;
compary (% 7)) means—
=) 'a company formed and registered under this Ordinance: or
{b) an existing company;
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(¢) where any relevant transfer order made under section 68 of that Ordinan-e is in
force, the recognized exchange controller concerned or both the Securities and Fu-
tures Commission and the recognized exchange controller concerncd, i1 accordance
with the provisions of that order;

“company” (4 11]) means a company formed and registered under this Ordinance or an
existing company;

“company limited by guarantee” ({113 R4 |)) and “company limited by shares” (& {pH
[ 22 71)) have the meanings assigned to them respectively by section 4(2);

“contributory” (434 A) has the meaning assigned to it by section 171;

“court” (¥£ML. ¥EET) means the Court of First Instance;

“creditors’ voluntary winding up” (%4 A H Iifi #%) has the meaning assigned to it by sec-
tion 233(4);

“debenture” (i #£5%) includes debenture stock, bonds and any other debt securities of a
company whether constituting a charge on the assets of the company or not;

“default fine” (4 1 & 5X) has the meaning assigned to it by section 351(1A)(d);

“digital signature” (J{h5#5 %) has the meaning given by section 2(1) of the Electronic
Transactions Ordinance (Cap. 553);

“director” (#15F) includes any person occupying the position of director by whatever name
called;

“document” (3 f4) includes summons, notice, order, and other legal process, and registers;

“electronic record” (di J*4L%%) has the meaning assigned to it by section 2(1) of the Elec-
tronic Transactions Ordinance (Cap. 553);

“entitled person” (47 #EF|#I A), in relation to a listed company, means a person who under
section 129G(1) as read with the proviso thereto is entitled to be sent copies of the docu-
ments mentioned in that section;

“existing company” ({17 A F]) means a company formed and registered under the Compa-
nies Ordinance 1865 (1 of 1865), or the Companies Ordinance 1911 (58 of 1911);

“financial year” (W I #E/%), in relation to any body corporate, means the period in respect of
which any profit and loss account of the body corporate laid before it in general meeting is
made up, whether that period is a year or not;

“founder member” (£l 7% & ) means a person who has signed his name on a memorandum
in accordance with section 4(1);

“general rules” (- #iAll) means general rules made under section 296 and includes forms;

“group accounts” (J2[HI% H ) has the meaning assigned to it by section 124(1);

“group of companies” (% i) 42 [#) means any 2 or more companies or bodies corporate one
of which is the holding company of the other or others;

“image record” (%2 4L #%) means a record produced using the imaging method and, where
the context permits, includes a record in a legible form;

company secretary (%> ¥ #: &) includes any person occupying the position of company
secretary (by whatever name called);
contributory (7742 \), in relation to a company, means a person liable to contribute to the
assets of the company in the event of its being wound up;
Court means the Court of First Instance;
court (7%[%i) means a court of competent jurisdiction of the Hong Kong Special Administra-
tive Region and includes a magistrate;
debenture ({5 HE7%), in relation to a company, includes debenture stock, bonds and any other
debt securities of the company, whether or not constituting a charge on the assets of the
company;
director (*£4F) includes any person occupying the position of director (by whatever name
called);,
document (3CA%) includes—
(a) asummons, notice, order and any other legal process; and
(b) aregister;
electronic record (i T #.%%) means a record generated in digital form by an information
system, which can be—
(a) transmitted within an information system or from one information system to anoth-
er; and
{b) stored in an information system or other medium;
existing company (17 /2 7)) means a company formed and registered under a former Com-
panies Ordinance;
financial year (34 BUAF % —see section 363;
former Companies Ordinance ({17 2% 1441)) means—
(a) the Companies Ordinance 1865 (1 of 1865);
(b) the Companies Ordinance 1911 (58 of 1911); or
(c) the predecessor Ordinance;
Sounder member (£} Ak 2 )—
(a) Inrelation to a company formed and registered under this Ordinance, means a per-
son who signs on the company’s articles for the purposes of section 62(1)(a); or
(b) inrelation to an existing company, means a person who subscribed to or signed on
the company’s memorandum of association;
group of companies (2 7] 4E %) means any 2 or more bodies corporate one of which is the
holding company of the other or others;
identity card (£ 4} 7%) means an identity card issued under the Registration of Persons Ordi-
nance (Cap. 177);
Index of Company Names ({ 1w %1% 51 )) means the index of names kept under section 30;
information system (7. % 471) has the meaning given by section 2(1) of the Electronic
Transactions Ordinance (Cap. 553);
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“imaging method” GE 1% 4 Fl /5 7%) means a method by which documents in a legible form
or in the form of microfilm are scanned by a scanner and the information recorded therein
is converted into electronic images, which are then stored on electronic storage media
capable of being retrieved and reproduced in a legible form;

“incorporation form” ([ i 57 #24%) has the meaning assigned to it by section 14A(1);

“issued generally” (2 B 2% ), in relation to a prospectus, means issued to persons who are
not existing members or debenture holders of the company;

“liquidator” (7& #% A) includes a provisional liquidator holding such office by virtue of sec-
tion 194;

“listed company” (_I 77 72 &) means a company which has any of its shares listed on a rec-
ognized stock market;

“manager” (¥ #1), in relation to a company, means a person who, under the immediate
authority of the board of directors, exercises managerial functions but does not include—

(a) areceiver or manager of the property of the company; or
(b) a special manager of the estate or business of the company appointed under
section 216;

“members’ voluntary winding up” (F% 2 [ 53 ) has the meaning assigned to it by
section 233(4);

“memorandum” (FF2 K41) means the memorandum of association of a company, as origi-
nally framed or as altered in pursuance of any enactment,

“the minimum subscription” (fzfILF2 0 %K) has the meaning assigned to it by section 42(2);

“non-Hong Kong company” (IF7F #5722 11]) has the meaning assigned to it by section 332;

“notice of intent” (ZUIHIN%0.%) means a notice of intent referred to in regulations made
under section 359A(2);

“offer to sell” (15 ¥ 22 4Y), in relation to any shares or debentures, includes—

(a) any act or omission or other thing calculated to invite offers to purchase the shares
or debentures;
(b) any reference to offer for sale;

“officer” (B# A\ 8), in relation to a body corporate, includes a director, manager or secre-
tary;

“officer who is in default” (4 1 & &% A £1) has the meaning assigned to it by section 351(2);

“Official Receiver” (i /£ £ #1 ¥ % %) means the Official Receiver appointed under the
Bankruptcy Ordinance (Cap. 6);

“place of business” (% 3£ E5), in relation to a non-Hong Kong company, has the meaning
assigned to it by section 341(1);

“prescribed” (ii] i) means as respects the provisions of this Ordinance relating to the
winding-up of companies, prescribed by general rules, and as respects the other provisions
of this Ordinance, prescribed by the Chief Executive in Council;

listed company (=11 /2 5]) means a company that has any of its shares listed on a recog-
nized stock market;
listing rules (_ 7 R A1) means the rules made under section 23 of the Securities and
Futures Ordinance (Cap. 571) by a recognized exchange company that govern the listing
of securities on a stock market it operates;
manager (%3, in relation to a company—
(a) means a person who performs managerial functions in relation to the company
under the directors’ immediate authority; but
(b) excludes—
(i) areceiver or manager of the company’s property; and
(ii) a special manager of the company’s estate or business appointed under section
216 of the Companies (Winding Up and Miscellaneous Provisions) Ordinance
(Cap. 32);
member (% 1), in relation to a company, means—
(a) afounder member of the company; or
(b) a person who agrees to become a member of the company and whose name is
entered, as a member, in the company’s register of members;
non-Hong Kong company (3E45#5/2F]) means a company incorporated outside Hong Kong
that—
(a) establishes a place of business in Hong Kong on or after the commencement date of
Part 16; or
(b) has established a place of business in Hong Kong before that commencement date
and continues to have a place of business in Hong Kong at that commencement
date;
officer (Fi&% A ), in relation to a body corporate, includes a director, manager or company
secretary of the body corporate;
Official Receiver (% i & ¥ 3 & ) means the Official Receiver appointed under the Bank-
ruptcy Ordinance (Cap. 6);
ordinary resolution (3538 L3%)—see section 563;
predecessor Ordinance ({1 5 1441 )) means the Companies Ordinance (Cap. 32) as in force
from time to time before the commencement date of section 2 of Schedule 9;
recognized exchange coirveny (F8F] 28 55 F) means a company recognized under section
19(2) of the Securi‘ie: and Futures Ordinance (Cap. 571) as an exchange company for
operating a stock muarket;
recognized stock market (R3] 2% 11135) has the meaning given by section 1 of Part | of
Schedule iothe Securities and Futures Ordinance (Cap. 571);
redeemabizsnares (A8 47) means shares that are to be redeemed, or are liable to be
redeciaed, at the option of the company or the shareholder;
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“printed” (EIA. i) means produced by ordinary letterpress or lithography o by such
other process as the Registrar in his discretion may accept;

“private company” ($4 A 2\ ]) has the meaning assigned to it by section 29;

“prospectus” (4G fIi FEFE)—

(2) subject to paragraph (b), means any prospectus, notice, circular, brochure,
advertisement, or other document—

(i) offering any shares in or debentures of a company (including a company in-
corporated outside Hong Kong, and whether or not it has established a place of
business in Hong Kong) to the public for subscription or purchase for cash or
other consideration; or
calculated to invite offers by the public to subscribe for or purchase for cash or
other consideration any shares in or debentures of a company (including a com-
pany incorporated outside Hong Kong, and whether or not it has established a
place of business in Hong Kong);

(b) does not include any prospectus, notice, circular, brochure, advertisement, or other
document— .
(i) to the extent that it is a publication falling within section 38B(2); or
(ii) to the extent that it contains or relates to an offer specified in Part 1 of the
Seventeenth Schedule as read with the other Parts of that Schedule;

“recognized certificate” (74 5] % 51) has the meaning given by section 2(1) of the Electronic
Transactions Ordinance (Cap. 553);

“recognized exchange company” (#2 1] 4Z 5} FT) means a company recognized under section
19(2) of the Securities and Futures Ordinance (Cap. 571) as an exchange company for
operating a stock market;

“recognized exchange controller” (R #1ill ) has the same meaning as in section 1 of Part 1 of

* Schedule 1 to the Securities and Futures Ordinance (Cap. 571);

“recognized stock market” (82 1] 7525 1113%) has the same. meaning as in section 1 of Part 1 of
Schedule 1 to the Securities and Futures Ordinance (Cap. 571);

“record” (£0%%) includes not only a written record but any record conveying information or
instructions by any other means whatsoever;

“Registrar” (Ji£-5&) means the Registrar of Companies appointed under section 303;

“Registrar’s index of company names” (&% 2 11 44 14 5|) means the index of names kept
by the Registrar under section 22C;

“relevant financial documents” (3 il H44% % f}), in relation to a listed company, means the
documents required to be sent under section 129G(1) in respect of the company;

“reserve director” (i fT ©Z ) means a person nominated as a reserve director of a private
company under section 153A(6);

“resolution for reducing share capital” (J} <2 ¥&) has the meaning assigned to it by
section 58(2);

(i)

registered non-Hong Kong company (71 I 34E %A 7)) means a non-Hong Kong company
that is registered in the Companies Register as a registered non-Hong Kong company;
Registrar (jiZ <) means the Registrar of Companies appointed under section 21(1);
reserve director of the company under section 455(1);
Secretary (Ja)4) means the Secretary for Financial Services and the Treasury;
shadow director (%%1% % 97), in relation to a body corporate, means a person in accordance
with whose directions or instructions (excluding advice given in a professional capacity)
the directors, or a majority of the directors, of the body corporate are accustomed to act;
share (JJZ10)—
(a) means a share in a company’s share capital; and
(b) if any of the company’s shares is converted into stock, includes stock;
share warrant (IR HEGH) means a warrant—
(a) stating that the bearer is entitled to the shares specified in the warrant; and
(b) enabling the shares to be transferred by delivery of the warrant;
special resolution (5 Kl I )—see section 564;
specified form (}81H4%5) means the form specified under section 23;
unlisted company (3F 77 /2 F)) means a company that does not have any of its shares listed
on a recognized stock market;
written resolution (5 |Mi%)—see Subdivision 2 of Division 1 of part 12.
(2) In this Ordinance—
(a) areference to this Ordinance includes any subsidiary legislation made under this
Ordinance; and
(b) areference to a provision of the predecessor Ordinance, except in Part 21 and
Schedule 11, includes the provision, or such part of the provision, having a con-
tinuing effect under Schedule 11 or by virtue of section 23 of the Interpretation and
General Clauses Ordinance (Cap. 1).
(3) In this Ordinance—
(a) areference to a manager of the property of a body corporate includes a manager of
part of that property;
(b) areference to a receiver of the property of a body corporate includes—
(i) areceiver of part of that property; and
(i1) areceiver of the income arising from that property or part of that property; and
(c) areference to the appointment of a manager or receiver made under powers con-
tained in an instrument includes—
(i) an appointment made under powers conferred by an Ordinance; and
(ii) an appointment made under powers that, by virtue of an Ordinance, are implied
in and have effect as if contained in an instrument.
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“a resolution for voluntary winding up” ( F i ## i) has the meaning assigned to it by
section 228(2);

“shadow director” (5 F 7 5F), in relation to a company, means a person in accordance with
whose directions or instructions the directors or a majority of the directors of the company
are accustomed to act;

“share” (&« %) means share in the share capital of a company, and includes stock except
where a distinction between stock and shares is expressed or implied;

“share warrant” (F2JZ##5) has the meaning assigned to it by section 73;

“specified corporation” (¥§ 74 [) means a company or a non-Hong Kong company;

“specified form” (F§BE#% 2L, in relation to a particular provision of this Ordinance, means
the appropriate form specified for the time being under section 2A, for the purposes of that
provision;

“structured product” (4584 % i) has the meaning given by section 1A of Part 1 of Sched-
ule 1 to the Securities and Futures Ordinance (Cap. 571);

“summary financial report” (4 754 ZL R %), in relation to a listed company, means a sum-
mary financial report of the company which complies with section 141CF(1);

“Table A” (A%) means Table A in the First Schedule;

“the time of the opening of the subscription lists” (37 #20i# 4 5L (1155 ]) has the meaning
assigned to it by section 44A(1);

“unlimited company” (#8822 &) has the meaning assigned to it by section 4(2);

“unlisted company” (AF.F 1174 &]) means a company which does not have any of its shares
listed on a recognized stock market.

(4) For the purposes of this Ordinance— :

(a) adocument or information is sent or supplied in hard copy form if it is sent or
supplied— ‘
(1) in paper form; or
(ii) in a similar form capable of being read; ,
a document or information is sent or supplied in electronic form if it is sent or
supplied—

(i) by electronic means; or

(ii) by any other means while in electronic form; and
a document or information is sent or supplied by electronic means if it is sent or
supplied in the form of an electronic record to an information system.
(5) In subsection (4)—

(a) areference to sending a document—

(i) includes supplying, delivering, forwarding or producing the document and, in
the case of a notice, giving the document; but
(i1) excludes serving the document; and
(b) areference to supplying information includes sending, delivering, forwarding or
producing the information.

(6) A note located in the text of this Ordinance is provided for information only and has no

legislative effect.

(b)

(©)

351 Provision for punishment and offence

(2) For the purpose of any provision in this Ordinance which provides that an officer of a
company who is in default shall be liable to a fine or penalty, “officer who is in default”
(K ITEns A\ B) means any officer of the company, or any shadow director of the company,
who knowingly and wilfully authorizes or permits the default, refusal or contravention
mentioned in such provision.

Companies Act 2006 (U.K.)

1121 Liability of officer in default

(1) This section has effect for the purposes of any provision of the Companies Acts to the
effect that, in the event of contravention of an enactment in relation to a company, an
offence is committed by every officer of the company who is in default.

(2) For this purpose “officer” includes— '
(a) any director, manager or secretary, and
(b) any person who is to be treated as an officer of the company for the purposes of the

Provision in quesfion.

3. Responsible person — new provision, ¢f CO s 351(2), UKCA 2006 ss 1121, 1122
(1) This section applies—
(a) where a provision of this Ordinance provides that a responsible person of a company or
non-Hong Kong company commits an offence if there is—
(i) a contravention of this Ordinance, or of a requirement, direction, condition or
order; or
(ii) a failure to comply with a requirement, direction, condition or order; or
(b) where this Ordinance empowers a person to make subsidiary legislation that will
contain such a provision.
For the purposes ¢t the provision, a person is a responsible person of a company or non-
Hong Kong company if the person—
(a) is an ofnesr or shadow director of the company or non-Hong Kong company; and
(b) authcrizes or permits, participates in, or fails to take all reasonable steps to prevent,
t'ie ~ontravention or failure.
Fou he purposes of the provision, a person is also a responsible person of a company or
ron-Hong Kong company if—

2)

3)
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(3) Anofficer is “in default” for the purposes of the provision if he authorises o. pemnnits,
participates in, or fails to take all reasonable steps to prevent, the contravention.

1122 Liability of company as officer in default

(1) Where a company is an officer of another company, it does not commiit an offence as an
officer in default unless one of its officers is in default.

(2) Where any such offence is comumnitted by a company the officer in question also commits
the offence and is liable to be proceeded against and punished accordingly.

(3) In this section “officer” and “in default” have the meanings given by section 1121.

(a) the person is an officer or shadow director of a body corporate that is an officer or
shadow director of the company or non-Hong Kong company;

(b) the body corporate authorizes or permits, participates in, or fails to take all reason-
able steps to prevent, the contravention or failure; and

(c) the person authorizes or permits, participates in, or fails to take all reasonable steps
to prevent, the contravention or failure.

6 Translations
(1) A translation of a document shall be deemed to be a certified translation in the pre-
scribed manner for the purposes of the Ordinance if—
(a) itis certified by the person making the translation to be a correct translation; and
(b) the person making the translation is believed to be a person who is competent in
translating a document into the English or Chinese language, as the case may be, by
and is so certified by a person referred to in subparagraph (2).
(2) A person may make a certification under subparagraph (1)(b) if he is—
(a) where the translation is made in a place outside Hong Kong—
(1) anotary public practising in that place;
(i) alawyer practising in that place;
(i) a professional accountant practising in that place;
(iv) an officer of a court of law duly authorized by the law of that place to certify
documents for any judicial or other legal purpose;
a consular officer in that place;
(vi) a professional company secretary practising in that place; or
(vii) such other person as may be specified by the Registrar; or
(b) where the translation is made in Hong Kong—
(i) a notary public practising in Hong Kong;
(i) a solicitor practising in Hong Kong;
(i) a certified public accountant (practising) within the meaning of section 2 of
the Professional Accountants Ordinance (Cap. 50); (10 of 2005 s. 226)
a consular officer in Hong Kong; or
a professional company secretary practising in Hong Kong.

v)

(iv)
)

4. Certified translation — mel, ¢f Companies (Forms) Regulations ( Cap. 32B) reg 6
(1) For the purposes of this Ordinance, a translation made in Hong Kong of a document is a
certified translation if—
(a) itis certified as a correct translation of the document by the translator; and
(b) a person specified in subsection (3) certifies that in that person’s belief the translator is
competent in translating the document into English or Chinese (as the case may be).
For the purposes of this Ordinance, a translation made in a place outside Hong Kong of a
document is a certified translation if—
(a) in the case of a translator specified in subsection (4), it is certified as a correct trans-
lation of the document by the translator; or
(b) in the case of any other translator—
(1) itis certified as a correct translation of the document by the translator; and
(i) a person specified in subsection (5) certifies that in that person’s belief the
translator is competent in translating the document into English or Chinese
(as the case may be).
The person specified for the purposes of subsection (1)(b) is—
(a) anotary public practising in Hong Kong;
(b) a solicitor practising in Hong Kong;
(c) acertified public accountant (practising);
(d) aconsular officer in Hong Kong; or
(e) aprofessional company secretary practising in Hong Kong.
The translator specified for the purposes of subsection (2)(a) is a translator appointed by
a court of law of the place.
The person specified for the purposes of subsection (2)(b)(ii) is—
(a) anotary public practising in the place;
(b) alawyer practising in the place;
(c) a professional accountant practising in the place;
(d) an officer of a court of law duly authorized by the law of the place to certify docu-
ments for any judicial or other legal purpose;
a consular officer in the place;

)

3

%)
®)

(e)
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(f) aprofessional company secretary practising in the place; or
(g) any other natural person specified by the Registrar.
(6) The Secretary may, by notice published in the Gazette, amend subsection (3), (4) or (5).

344A Dormant companies
(1) A company may pass a special resolution—

(a) declaring that the company will become dormant either as from the date of delivery
of the special resolution to the Registrar or as from a later date as is specified in the
special resolution;
authorizing the directors of the company to deliver to the Registrar the special reso-
[ution; and
declaring that prior to the company ceasing to be dormant, the directors of the
company shall deliver to the Registrar a further special resolution, declaring that the
company intends to enter into a relevant accounting transaction.

(Repealed 28 of 2003 s, 108)

Upon delivery of the special resolution passed under subsection (1), the company shall

be deemed to be a dormant company for the purposes of this section as from the date of

such delivery or, if the resolution specifies a later date for commencement of the compa-

ny becoming dormant, as from that later date.

A company which is deemed to be a dormant company under subsection (3} is exempt

from complying with the requirements of sections 107 to 111, 122 to 134, 140A to 141

and 141C to 141D.

A company shall cease to be deemed to be dormant under subsection (3) upon delivery

to the Registrar of the further special resolution referred to in subsection (1)(c).

If, during the period between the date on which a company is deemed under subsection

(3) to have become a dormant company and the date on which the further special resolu-

tion referred to in subsection (1)(c) is delivered to the Registrar, a company enters into a

relevant accounting transaction then—

(2) the exemption conferred by subsection (4) shall cease as from the date of the rele-
vant accounting transaction; and

(b)
()

2)
3)

“4)

(5)

(6)

5. Dormant company — mel, ¢f CO s 3444, 16™ Sch
(1) If a qualified private company passes a special resolution specified in subsection (2), and
the resolution is delivered to the Registrar for registration, the company is a dormant com-
pany for the purposes of Parts 9, 10 and 12 as from the date mentioned in subsection (2)(a)
as declared by the resolution. . :
The special resolution specified for the purposes of subsection (1) is one—- _
(a) declaring that the qualified private company will become dormant as from—
(i) the date of delivery of that resolution to the Registrar; or

(1) any later date that is specified in that resolution; and
(b) authorizing the directors to deliver that resolution to the Registrar for registration.
If—
(a) before the repeal of section 344A of the predecessor Ordinance by section 912, a com-
pany passed a special resolution under subsection (1) of that section, and the resolution
has not been delivered to the Registrar; and
the resolution is delivered to the Registrar for registration after the repeal, the
company is also a dormant company for the purposes of Parts 9, 10 and 12 as from
the date of delivery of the resolution to the Registrar or as from a later date as is
specified in the resolution.
If, immediately before the repeal of section 344A of the predecessor Ordinance by section
912, a company was a dormant company for the purposes of that section, the company
continues to be a dormant company for the purposes of Parts 9, 10 and 12 as from the
commencement date of this section.
A company that is a dormant company for the purposes of Parts 9, 10 and 12 ceases to
be such dormant company if—
(a) the company passes a special resolution declaring that the company intends to enter

into an accounting transaction, and the resolution is delivered to the Registrar for

@)

3)

(b)

4

&)

(b) any shareholder of the company who knew or ought to have known about the registration; or
relevant accounting transaction and all directors of the company shall be personally (b) there is an accounting transaction in relation to the company.
liable for any debt or liability of the company arising out of the relevant accounting | (6) In this section—
transaction. qualified private company (5 A ¥ N A 7)) means a private company that is not a com-
(7) In subsection (6), “director” (¥ &f), in relation to a company, includes a shadow pany specified in subsection (7).
director. (7) A compary specified for the purposes of the definition of qualified private company in
subsection (6) is—
(a) au authorized institution as defined by section 2(1) of the Banking Ordinance (Cap. 155);
(b)" an insurer as defined by section 2(1) and (2) of the Insurance Companies Ordinance
(Cap. 41);
} Reference in old Companies Ordinance/other law New Companies Ordinance =) J
(8) This section does not apply to— (¢) acorporation licensed under Part V of the Securities and Futures Ordinance (Cap.
(a) acompany that is not a private company; or 571) to carry on a business in any regulated activity as defined by section 1 of Part 1
(b} acompany specified in the Sixteenth Schedule as a company to which this section of Schedule 1 to that Ordinance;
daes not apply. (d) an associated entity, within the meaning of Part VI of the Securities and Futures Ordi-
(9) In this section— nance (Cap. 571), of a corporation mentioned in paragraph (c);
(a) acompany is dormant during any period in which no transaction occurs which is, (e) an approved trustee as defined by section 2(1) of the Mandatory Provident Fund
for the company, a relevant accounting transaction; Schemes Ordinance (Cap. 485);
(b) “relevant accounting transaction” (‘5 ] & 7125 %) means a transaction which is (f) acompany having a subsidiary that falls within paragraph (a), (b), (¢), (d) or (&); or
required by section 121 to be entered in the company’s books of account (disregard- (g) acompany that fell within paragraph (a), (b), (¢), (d), (e), (f) or (g) at any time

ing any transaction which arises from the payment of any fee which the company is
required to pay by any Ordinance).

during the 5 years immediately before the special resolution is passed.
(8) The Financial Secretary may, by notice published in the Gazette, amend subsection (7).

48A Construction of references to offering shares or debentures to the public

(1) Any reference in this Ordinance to offering shares or debentures to the public shall,

subject to any provision to the contrary contained therein, be construed as including a

reference to offering them to any section of the public, whether selected as members

or debenture holders of the company concerned or as clients of the person issuing the

prospectus or in any other manner, and references in this Ordinance or in a company’s

articles to invitations to the public to subscribe for shares or debentures shall, subject as
aforesaid, be similarly construed.

Subsection (1) shall not be taken as requiring any offer or invitation to be treated as

made to the public if it can properly be regarded, in all the circumstances, as not being

calculated to result, directly or indirectly, in the shares or debentures becoming available
for subscription or purchase by persons other than those receiving the offer or invitation,
or otherwise as being a domestic concern of the persons making and receiving it, and in
particular—

(a) aprovision in a company’s articles prohibiting invitations to the public to subscribe
for shares or debentures shall not be taken as prohibiting the making to members or
debenture holders of an invitation which can properly be regarded as aforesaid; and

(b) the provisions of this Ordinance relating to private companies shall be construed
accordingly.

For the avoidance of doubt, it is hereby declared that the provisions of the Seventeenth

Schedule shall not be construed to prejudice the generality of this section.

2)

3)

6. Offering shares or debentures to public, etc. — mel, ¢f CO s 484

(1) In this Ordinance, a reference to offering shares or debentures of a company to the pub-

lic includes offering them to a section of the public, whether selected—

(a) as members or debenture holders of the company;

(b) as clients of the person making the offer; or

(¢) in any other manner.

In this Ordinance and in a company’s articles, a reference to an invitation to the public to

subscribe for shares or debentures of a company includes an invitation to a section of the

public, whether selected—

(a) as members or debenture holders of the company;

(b) as clients of the person making the invitation; or

(c) in any other manner.

Neither subsection (1) nor subsection (2} operates to treat a private offer of shares or

debentures, or a private invitation to subscribe for shares or debentures, as an offer or

invitation made to the public.

In particular—

(a) aprovision in a company’s articles prohibiting invitations to the public to subscribe for
shares or debentures is not to be regarded as prohibiting a private invitation to subscribe
for shares or debentures to be made to members or debenture holders; and

(b) the provisions of this Ordinance relating to private companies are to be construed
accordingly.

In this section, an offer of shares or debentures, or an invitation to subscribe for shares or

debentures, is a private offer or invitation if the offer or invitation can properly be regard-

ed, in all the circumstances, as being—

(a) not calculated to result, directly or indirectly, in the shares or debentures becoming
available for subscription or purchase by persons other than those receiving the offer
or invitation; or

(b) adomestic concern of the persons making and receiving the offer or invitation.

@)

3)

“4)

(5)

—
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' New Companies Ordinance

Companies Act 2006 (U.K.)
1135 Form of company records
(1) Company records—
(a) may be kept in hard copy or electronic form, and
(b) may be arranged in such manner as the directors of the company think fit,
provided the information in question is adequately recorded for future reference.
(2) Where the records are kept in electronic form, they must be capable of being repro-
duced in hard copy form.

1138 Duty to take precautions against falsification

(1) Where company records are kept otherwise than in bound books, adequate precautions
must be taken—
(a) to guard against falsification, and
(b) to facilitate the discovery of falsification.

(2) If a company fails to comply with this section, an offence is committed by every offi-
cer of the company who is in default.

(3) A person guilty of an offence under this section is liable on summary conviction to
a fine not exceeding level 3 on the standard scale and, for continued contravention, a
daily default fine not exceeding one-tenth of level 3 on the standard scale.

(5) If subsection (1) is contravened, the company, and every responsible person of the
company, commit an offence, and each is liable to a fine at level 3 and, in the case of

a continuing offence, to a further fine of $300 for each day during which the offence
continues.

If subsection (3) or (4) is contravened, the company, and every responsible person of the
company, commit an offence, and each is liable to a fine at level 3.

(6)

Transitional
76. Books of account — Part 9, Sch 11
Sections 121 and 348C of the predecessor Ordinance, as in force immediately before their
repeal, continue to apply in relation to books of account for a financial year beginning before
the commencement date of Subdivision 2 of Division 4 of Part 9 and ending on or after that
commencement date.

121 Keeping of books of account

(3A) Any books of account which a company is required by this section to keep shall be
preserved by it for 7 years from the end of the financial year to which the last entry
made or matter recorded therein relates.

If any person being a director of a company fails to take all reasonable steps to secure
compliance by the company with the requirements of this section, er has by his own
wilful act been the cause of any default by the company thereunder, he shall, in respect
of each offence, be liable to imprisonment and a fine:

Provided that—

(a) in any proceedings against a person in respect of an offence under this section
consisting of a failure to take reasonable steps to secure compliance by the
company with the requirements of this section, it shall be a defence to prove that
he had reasonable ground to believe and did believe that a competent and reliable
person was charged with the duty of seeing that those requirements were complied
with and was in a position to discharge that duty; and

(b) a person sh'm not be scntenced to imprisonment for such an offence unless in the
waht.h.ecase I.he offen ewasc

4

1 Companies Act 2006 Gﬂ’ﬁv) -7
388 Where and for how long records to be kept

(4) Accounting records that a company is required by section 386 to ke=p ruust be preserved
by it—
(a) in the case of a private company, for three years from the date on which they are
made;
(b) in the case of a public company, for six years from the date on which they are made.

389 Where and for how long records to be kept: offences

(1) If a company fails to comply with any provision of subsections (1) to (3) of section 388
(requirements as to keeping of accounting records), an offence is committed by every
officer of the company who is in default.

377. How long accounting records to be preserved — mel, ¢f CO s 121(3A), (4), UKCA

ss 388(4), 389(1)

This section applies to any accounting records, or any accounts and returns, that are
required by section 373(1) or 374(2) to be kept. :

The company must preserve the records, or the accounts and returns, for 7 years after the
end of the financial year to which the last entry made or matter recorded in the records,
or the accounts and returns, relates. _ :

A director of a company who fails to take all reasonable steps to secure compliance with
subsection (2) commits an offence and is liable toa fine of $300,000.

A director of a company who wilfully fails to take all reasonable steps to secure compli-
ance with subsection (2) commits an offence and is liable to a fine of $300,000 and to
imprisonment ter 12 months. ,

If a person2.charged with an offence under subsection (3), it is a defence to establish
that the pewson had reasonable grounds to believe, and did believe, that a competent and
reliabie person— _
(7) ‘vas charged with the duty of ensuring that subsection (2) was complied with; and
(L; was in a position to discil_a_rge that duty.

D
@

©)
“4)

)

76. Books of account — Part 9, Sch 11 ' b
Sections 121 and 348C of the predecessor Ordinance, as in force immediately before their
repeal, continue to apply in relation to books of account for a financial year beginning before
the commencement date of Subdivision 2 of Division 4 of Part 9 and ending on or after that
commencement date.

New provision
Corporations Act 2001 (Australia)
290 Director access

Court order for inspection on director’s behalf

(2) On application by a director, the Court may authorise a person to inspect the financial
records on the director’s behalf.

(3) A person authorised to inspect records may make copies of the records unless the Court
orders otherwise.

(4) The Court may make any other orders it consider appropriate, including either or both of
the following:
(a) an order limiting the use that a person who inspects the records may make of infor-

mation obtained during the inspection;

an order limiting the right of a person who inspects the records to make copies in

accordance with subsection (3).

(b)

Companies Act (chapter 50) (Singapore)
199. Accounting records and systems of control

(5) The Court may in any particular case order that the accounting and other records of a
company be open to inspection by a public accountant acting for a director, but only
upon an undertaking in writing given to the Court that information acquired by the
public accountant during his inspection shall not be disclosed by him except to that
director.

378. Court may order accounting records to be inspected on director’s behalf new
provision, ¢f SCA s 199(5), ACA s 290(2) to (4)

On application by a director of a company, the Court may by order authorize a person to
inspect the company’s accounting records on the director’s behalf.

Unless the Court otherwise directs, a person so authorized may make copies of the
accounting records.

The Court may make any or all of the following orders—

(a) an order limiting the use that a person so authorized may make of the information
obtained during the inspection;

an order limiting the right of a person so authorized to make copies in accordance
with subsection (2);

any other order that it thinks fit.

D
2)
3)

(b)
(©
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New Companies Ordinance

123 General provisions as to contents and form of accounts
(1) Every balance sheet of a company shall give a true and fair view of the state of affairs
of the company as at the end of its financial year, and every profit and loss account of
a company shall give a true and fair view of the profit or loss of the company for the
financial year.
A company’s balance sheet and profit and loss account shall comply with the
requirements of the Tenth Schedule, so far as applicable thereto.
Save as expressly provided in Part III of the Tenth Schedule, the requirements of
subsection (2) and the said Schedule shall be without prejudice either to the general
requirements of subsection (1) or to any other requirements of this Ordinance.
Where compliance with the requirements of the Tenth Schedule and other requirements
of this Ordinance as to the matters to be included in a company’s balance sheet and
profit and loss account or in a statement annexed to those accounts—
(a) would not be sufficient to give a true and fair view of the state of affairs or the profit
or loss of the company; or
(b) is inconsistent with the requirement to give a true and fair view of the state of affairs
or the profit or loss of the company,
then—
(c) in the case of paragraph (a), additional information that is necessary to give a true
and fair view thereof shall be given in the accounts or statement, as the case may
require; and
in the case of paragraph (b), the directors of the company shall depart from those
requirements to the extent that is necessary to give a true and fair view thereof
with the reasons for and particulars and effects of such departure to be given in the
accounts or in a statement annexed to those accounts.
Subsections (1) and (2) shall not apply to a company’s profit and loss account if—
(a) the company has subsidiaries; and
(b) the profit and loss account is framed as a consolidated profit and loss account
dealing with all or any of the company’s subsidiaries as well as the company and—
(i) complies with the requirements of this Ordinance relating to consolidated profit
and loss accounts; and
(i1) shows how much of the consolidated profit or loss for the financial year is dealt
with in the accounts of the company.
(6) If any person being a director of a company fails to take all reasonable steps to secure
compliance as respects any accounts laid before the company in general meeting with

)
3)

4)

(d)

S

roceedi, espect of an offence under

Vo el
shall be a

defence to prove that he had reasonable ground to believe a did Béﬁéve
th.at a competent and reliable person was charged with the duty of sevin 3 that the
sa_ld provisions or the said other requirements, as the case may be ‘vueacomp]ied
with and was in a position to discharge that duty; and .
(b) a p.er.son shall not be sentenced to imprisonment for any such offence unless, in the
opinion of the court dealing with the case, the offence was committed Wilful’1y
(7) For the purposes of this section and the following provisions of this Ordinance exc;e t
where the context otherwise requires,— , ’
(a) any reference to a balance sheet or profit and loss account shall include any notes
thereon or document annexed thereto giving information which is required by this
Ordinance and is thereby allowed to be so given; and
any reference to a profit and loss account shall be taken, in the case of a company
not trading for profit, as referring to its income and expenditure account, and
references to profit or to loss and, if the company has subsidiaries, references to a

consolidated profit and loss account shall be construed accordingly.

(b)

124 Obligation to lay group accounts before holding company

(D Wher_e at the end of its financial year a company has subsidiaries, accounts or statements
(1g this Ordinance referred to as “group accounts”) dealing as hereinafter mentioned
w1th the state of affairs and profit or loss of the company and the subsidiaries shall
subject to subsection (2), be laid before the company in general meeting when the ’
company’s own balance sheet and profit and loss account are so Jaid )

(2) Notwithstanding anything in subsection (1)— '
(a) group accounts shall not be required where the company is at the end of its financial

year the wholly owned subsidiary of another body corporate; and

(b) group accounts need not deal with a subsidiary of the company if the company’s
directors are of opinion that—

379. Directors must prepare financial statements — mel, cf CO ss 123 to 126, 129C, 141D,

UKCA s 393, 394, 399
(1) A company’s directors must prepare for each financial year statements that comply with
sections 380 and 383.
Despite subsection (1), if the company is a holding company at the end of the financial
year, the directors must instead prepare for the financial year consolidated statements
that comply with sections 380, 381 and 383.
Subsection (2) does not apply—
(a) if the company is a wholly owned subsidiary of another body corporate in the finan-

cial year; or
(b) if—

(i) the company is a partially owned subsidiary of another body corporate in the
financial year;

(ii) at least 6 months before the end of the financial year, the directors notify the
members in writing of the directors’ intention not to prepare consolidated
statements for the financial year, and the notification does not relate to any
other financial year; and

(ii1) as at a date falling 3 months before the end of the financial year, no member
has responded to the notification by giving the directors a written request for
the preparation of consolidated statements for the financial year.

If, as respects any financial statements a copy of which is laid before a company in
general meeting under section 429, or sent to a member under section 430 or otherwise
circulated, published or issued by the company, a director of the company fails to take all
reasonable steps to secure compliance with subsection (1) or (2), the director commits an
offence and is liable to a fine of $300,000. -

If, as respects any financial statements a copy of which is laid before a company in
general meeting under section 429, or sent to a member under section 430 or otherwise
circulated, published or issued by the company, a.director of the company wilfully fails
to take all reasonchle steps to secure compliance with subsection (1) or (2), the direc-

tor commits,an vifence and is liable to a fine of $300,000 and to imprisonment for 12
months. '

If a percon 1s charged with an offence under subsection (4), it is a defence to establish
thet he person had reasonable grounds to believe, and did believe, that a competent and
rc:hiocle person—

(a) was charged with the duty of ensuring that subsection or (2

)

3)

“4)

®)

78. Accounts and directors’ report — Part 9, §Chl 1

(1) Sections 122, 123, 124, 125, 126, 128, 129, 1294, 129B, 129C, 129D, 129G 4iC
]6],. 1614, 161B, 161BA and 161BB of, and the Tenth Schedule to, th)e i)r‘edécesso;
Ordinance, as in force immediately before their repeal, continue to apply in relation to
accounts for a financial year beginning before the commencement date of Subdivision 3

of Division 4 of Part 9 and ending on or after that commenceinent date.

(i) it.is impracticable, or would be of no real value to members of the company, in
view of the insignificant amount involved, or would involve expense or dela,y
) out of proportion to the value to members of the company; or
(i1) the result would be misleading, or harmful to the business of the company or
any of its subsidiaries; or
(iif) the business of the holding company and thar of the subsidiary are so different
that they cannot reasonably be treated as a single undertaking;

and, if the directors are of such an opinion about each of the company’s subsidiaries
group accounts shall not be required: ,

Provided rhgt the apprc?val of the Financial Secretary shall be required for not dealing in group
accounts with a subsidiary on the ground that the result would be harmful or on the ground of

the difference between the business of the holding company and that of the subsidiary.
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(3) If any person being a director of a company fails to take all reasonable steps to secure
compliance as respects the company with the provisions of this section, he shall, in
respect of each offence, be liable to imprisonment and a fine:

Provided that—

(a) inany proceedings against a person in respect of an offence under this section, it
shall be a defence to prove that he had reasonable ground to believe and did believe
that a competent and reliable person was charged with the duty of seeing that the
requirements of this section were complied with and was in a position to discharge
that duty; and :

(b) aperson shall not be sentenced to imprisonment for an offence under this section
unless, in the opinion of the court dealing with the case, the offence was committed
wilfully.

(4) For the purposes of this section a body corporate shall be deemed to be the wholly

owned subsidiary of another if it has no members except that other and that other’s

wholly owned subsidiaries and its or their nominees.

125 Form of group accounts
(1) Subject to subsection (2), the group accounts laid before a holding company shall be
consolidated accounts comprising—
(2) aconsolidated balance sheet dealing with the state of affairs of the company and all
the subsidiaries to be dealt with in group accounts;
(b) aconsolidated profit and loss account dealing with the profit or loss of the company
and those subsidiaries.
(2) If the company’s directors are of opinion that it is better for the purpose—
(a) of presenting the same or equivalent information about the state of affairs and profit
or loss of the company and those subsidiaries; and
(b) of so presenting it that it may be readily appreciated by the company’s members,
the group accounts may be prepared in a form other than that required by subsection
(1), and in particular may consist of more than one set of consolidated accounts dealing
respectively with the company and one group of subsidiaries and with other groups of
subsidiaries, or of separate accounts dealing with each of the subsidiaries, or of state-
ments expanding the information about the subsidiaries in the company’s own accounts,
or any combination of those forms.
(3) The group accounts may be wholly or partly incorporated in the company’s own balance
sheet and profit and loss account.

26 Con

2 (1 ; . . | - -

(é) deal with the subsidiary’s state of affairs as at the end of its financia: yar ending
with or last before that of the holding company, and with the suhsidiary’s profit or
loss for that year; and

(b) state the reasons why the financial year of the subsidiary does not coincide with that
of the holding company.

(3) Without prejudice to subsection (1), the group accounts, if prepared as consolidated
accounts, shall comply with the requirements of the Tenth Schedule, so far as applicable
thereto, and if not so prepared shall give the same or equivalent information.

(4) Where compliance with the requirements of the Tenth Schedule and other requirements
of this Ordinance as to the matters to be included in a company’s group accounts or in a
statement annexed to the group accounts—

(2) would not be sufficient to give a true and fair view of the state of affairs or the profit
or loss of the company and its subsidiaries; or

(b) is inconsistent with the requirement to give a true and fair view
of the state of affairs or the profit or loss of the company and its subsidiaries,

then—

(c) 1n the case of paragraph (a), additional information that is necessary to give a true
and fair view thereof shall be given in the group accounts or statement, as the case
may require; and

{(d) in the case of paragraph (b), the directors of the company shall depart from those

requirements to the extent that is necessary to give a true and fair view thereof with

the reasons for and particulars and effects of such departure to be given in a state-
ment annexed to the company’s group accounts.

129C Accounts to be annexed, and auditors’ report to be attached, to balance sheet

(1) The profit and loss account and, so far as not incorporated in the balance sheet or profit
and loss account, any group accounts laid before the company in general meeting, shall
be annexed to the balance sheet, and the auditors’ report shall be attached thereto.

(2) Any accounts so annexed shall be approved by the board of directors before the balance
sheet is signed on their behalf.

(3) If any copy of a balance sheet is issued, circulated or published without having annexed
thereto a copy of the profit and loss account or any group accounts required by this sec-
tion to be so annexed, or without having attached thereto a copy of the auditors’ report,
the company and every officer of the company who is in default shall be liable to a fine.

(4) This section does not apply to a copy of a balance sheet incorporated into a summary
financial report of a listed company and issued, circulated or published as part of the
report.
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141D Power of shareholders of certain private companies to waive compliance with
requirements as to accounts
(1) Where all the shareholders of a private company agree in writing that this section shall
apply with respect to a financial year of that company—

(a) the following provisions of this Ordinance shall not apply with respect to that finan-
cial year, that is to say, sections 121(2), 123, 129, 1294, 129D, 129E and 141(3);

(b) the company’s balance sheet as at the end of that financial year shall comply with
the requirements of the Eleventh Schedule;

(c) there shall be attached to the balance sheet a report by the directors with respect to—

(i) the state of the company’s affairs;

(ii) the amount (if any) which they recommend should be paid by way of dividend;
(iii) the amount of (if any) which they propose to carry to the reserve fund, general
reserve or reserve account shown specifically on the balance sheet or to a

reserve fund, general reserve or reserve account to be shown specifically on a
subsequent balance sheet;

(d) the directors’ report so attached shall be approved by the board of directors and
signed on behalf of the board either by the chairman of the meeting at which it was
approved or by the secretary of the company;

(e) the auditors’ report shall state—

(i) whether or not the auditors have obtained all the information and explanations
which they have required; and
(ii) whether, in their opinion, the balance sheet referred to in the report is properly
drawn up so as to exhibit a true and correct view of the state of the company’s
affairs according to the best of their information and the explanations given to
them, and as shown by the books of the company.
(2) The shareholders shall not in any financial year of the company enter into an agreement
for the purposes of subsection (1) with respect to more than one such financial year.
(3) This section does not apply to a private company which—

(a) has any subsidiary or is a subsidiary of another company formed and registered
under this Ordinance or an existing company; or

(b) carries on banking business and holds a valid banking licence granted under the
Banking Ordinance (Cap. 155); or

(c) 1is a corporation licensed under Part V of the Securities and Futures Ordinance

(Cap. 571) to carry on a business in any regulated activity within the meaning of

that Ordinance; or

;ithey_ sol_g:ly or in common with any other business,

director of a company fails to take a]l reasonable steps to secure comp: axvce with the
requirements of subsection (1)(c) and (d), he shall, in respect of each otience, be liable
to imprisonment and a fine:

Provided that—

(2) in any proceedings against the person in respect of an offence under this subsection,
it shall be a defence to prove that he had reasonable ground to believe, and did
believe, that a competent and reliable person was charged with the duty of seeing
that the said paragraphs were complied with and was in a position to discharge that
duty; and

(b) a person shall not be sentenced to imprisonment for any such offence unless, in the
opinion of the court dealing with the case, the offence was committed wilfully.

Companies Act 2006 (U.K.)

393 Accounts to give true and fair view

(1) The directors of a company must not approve accounts for the purposes of this Chapter
unless they are satisfied that they give a true and fair view of the assets, liabilities,
financial position and profit or loss—
{(a) in the case of the company’s individual accounts, of the company;
(b) in the case of the company’s group accounts, of the undertakings included in the

consolidation as a whole, so far as concerns members of the company.

(2) The auditor of a company in carrying out his functions under this Act in relation to the

company’s annual accounts must have regard to the directors’ duty under subsection (1).

394 Duty to prepare individual accounts

The directors of every company must prepare accounts for the company for each of its
financial years

[Note—

unless the company is exempt from that requirement under section 394A.]

Those accounts are referred to as the company’s “individual accounts™.

Words in s. 394 inserted (1.10.2012 with application in accordance with reg. 2 of the amending
S.1.) by The Companies and Limited Liability Partnerships (Accounts and Audit Exemptions
and Change of Accounting Framework) Regulations 2012 (S.1. 2012/2301), regs. 1, 8

399 Duty to prepare group accounts

(1) This section applies to companies that are not subject to the small companies regime.

(2) If at the end of a financial year the company is a parent company the directors, as well
as preparing individual accounts for the year, must prepare group accounts for the year
unless the company is exempt from that requirement.
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(3) There are exemptions under—
section 400 (company included in EEA accounts of larger group),
section 401 (company included in non-EEA accounts of larger group), and
section 402 (company none of whose subsidiary undertakings need be included in the
consolidation).
(4) A company to which this section applies but which is exempt from the requirement to
| prepare group accounts, may do so.

For ss 123, 126, 141D, see above.
2B Construction of references to parent company, etc.

(3) The provisions specified for the purposes of subsection (2) are sections 123, 124, 125,
126, 127, 128,129, 129A, 129D, 133, 140, 141, 161, 161B, 161BA, 163B and 163D and
the Second Schedule, the Third Schedule, the Fourth Schedule and the Tenth Schedule.

Companies Act 2006 (U.K.)
464 Accounting standards
(1) In this Part “accounting standards” means statements of standard accounting practice
issued by such body or bodies as may be prescribed by regulations.
(2) References in this Part to accounting standards applicable to a
company’s annual accounts are to such standards as are, in accordance with their
terms, relevant to the company’s circumstances and to the accounts.
(3) Regulations under this section may contain such transitional and other supplementary
and incidental provisions as appear to the Secretary of State to be appropriate.
Corporations Act 2001 (Australia)
296 Compliance with accounting standards and regulations
(1) The financial report for a financial year must comply with the accounting standards.
Small proprietary companies
(1A) Despite subsection (1), the financial report of a small proprietary company does not
have to comply with particular accounting standards if:
(a) the report is prepared in response to a shareholder direction under section 293; and
(b) the direction specifies that the report does not have to comply with those
standards.
Small companies limited by guarantee
(1B) Despite subsection (1), the financial report of a small company limited
by guarantee does not have to comply with particular accounting standards if:

() the report '\g prep in response Lo a member direction under section 294 A; and

» Ap( Ve

' ﬂl_rex]uﬂ'émém‘g -
(2) The financial report must comply with any farther requirements in the regtlations.
297 True and fair view
The financial statements and notes for a financial year must give a true and fair view of:
(a) the financial position and performance of the company, registered scheme or dis-
closing entity; and
(b) if consolidated financial statements are required—the financial position and perfor-
mance of the consolidated entity.
This section does not affect the obligation under section 296 for a financial report to comply
with accounting standards.

380. General requirements for financial statements — mel, ¢f CO ss 2B(3), 123, 126,
141D, ACA 55 296, 297, UKCA s 464

(1) The annual financial statements for a financial year—

(a) must give a true and fair view of the financial position of the company as at the end
of the financial year; and

(b) must give a true and fair view of the financial performance of the company for the
financial year.

The annual consolidated financial statements for a financial year—

(a) must_ givea true and fair view of the financial position of the company, and all the
sub51d1.ary undertakings, as a whole as at the end of the financial year; and

(b) must givea true and fair view of the financial performance of the company, and all
the subsidiary undertakings, as a whole for the financial year.

The financial statements for a financial year must comply with—

(a) if the company falls within the reporting exemption for the financial year, Part 1 of
Schedule 4; or

(b) if the company does not fall within the reporting exemption for the financial year,
Parts 1 and 2 of Schedule 4.

The financial statements for a financial year must also comply with—

(a) any other requirements of this Ordinance in relation to the financial statements; and

(b). the accounting standards applicable to the financial statements.

If, in relatlpn to any financial statements, compliance with subsections (3) and (4) would

be insufficient to give atrue and fair view under subsection (1) or (2), the financial state-

me_nts must contait: a.l additional information necessary for that purpose.

‘If, in rglatlon ff\ aiy financial statements, compliance with subsection (3) or (4) would be

inconsistent v-ith a requirement to give a true and fair view under subsection (1) or (2)

the finar“ia! statements— ’

(a) {rust depart from subsection (3) or (4) (as the case may be) to the extent necessary
1T it to give a true and fair view; and

(ol aust co i he ns for, and the

Q

(2

3)

)

5

(6)

n this section— TR L8 SRR
accounting standards (&5 ¥ER) means starements of standard accounting
issued or specified by a body prescribed by the Regulation; and
a reference to accounting standards applicable to any financial statemnents is a refer-
ence to accounting standards as are, in accordance with their terms, relevant to the
company’s circumstances and to the financial statements.

(9) This section has effect subject to section 382.

(b)

Transitional

78. Accounts and directors’ report — Part 9, Sch 11

(1) Sections 122, 123, 124, 125, 126, 128, 129, 1294, 129B, 129C, 129D, 129G, 141C,
161, 1614, 161B, 161BA and 161BB of, and the Tenth Schedule to, the predecessor
Ordinance, as in force immediately before their repeal, continue to apply in relation to
accounts for a financial year beginning before the commencement date of Subdivision 3
of Division 4 of Part 9 and ending on or after that commencement date.

2B Construction of references to parent company, etc.

(3) The provisions specified for the purposes of subsection (2) are sections 123, 124, 125,
126. 127, 128, 129, 129A, 129D, 133, 140, 141, 161, 161B, 161BA, 163B and 163D and
the Second Schedule, the Third Schedule, the Fourth Schedule and the Tenth Schedule.

124 Obligation to lay group accounts before holding company

(1) Where at the end of its financial year a company has subsidiaries, accounts or statements
(in this Ordinance referred to as “group accounts™) dealing as hereinafter mentioned
with the state of affairs and profit or loss of the company and the subsidiaries shall,
subject to subsection (2), be laid before the company in general meeting when the
company’s own balance sheet and profit and loss account are so laid.

Notwithstanding anything in subsection (1)—

(a) group accounts shall not be required where the company is at the end of its financial
year the wholly owned subsidiary of another body corporate; and

group accounts need not deal with a subsidiary of the company if the company’s
directors are of opinion that—

(i) it is impracticable, or would be of no real value to members of the company, in
view of the insignificant amount involved, or would involve expense or delay
out of proportion to the value to members of the company; or

(ii) the result would be misleading, or harmful to the business of the company or
any of its subsidiaries; or

(iii) the business of the holding company and that of the subsidiary are so different
that they cannot reasonably be treated as 2 single undertaking;

2)

(b)

381. Subsidiary undertakings to be included in annual consolidated financial
statements — mel, cf CO ss 2B(3), 124, UKCA 5 405

(1) Subject to subsections (2) and (3), the annual consolidated financial statements for a
financial year must include all the subsidiary undertakings of the company.

(2) Where the company falls within the reporting exemption for the financial year, one or
more subsidiary undertakings may be excluded from the annual consolidated financial
statements in compliance with the accounting standards applicable to the statements.

(3) Where the company does not fall within the reporting exemption for the financial year—
(a) one subsidiary undertaking may be excluded from the annual consolidated finan-

cial statements if the inclusion of the subsidiary undertaking is not material for the

purpose of giving a true and fair view of the financial position, and of the financial
performance, mentioned in section 380(2)(a) and (b); and

more than one subsidiary undertaking may be excluded from the annual consoli-

dated financial statements if the inclusion of those subsidiary undertakings taken

together is not material for the purpose of giving a true and fair view of the financial

position, and of the financial performance, mentioned in section 380(2)(a) and (b).

(4) This section has effect subject to section 382.

(b)

Transitional
78. Accounts and directors’ report — Part 9, Sch 11
(1) Sections 122, 123, 124, 125, 126, 128, 129, 1294, 129B, 129C, 129D, 129G, 141C,
161. 161A, 161B, 161BA and 161BB of, and the Tenth Schedule to, the predecessor
Ordinance, as in force immediately before their repeal, continue to apply in relation to
accounts for a financial year beginning before the commencement date of Subdivision 3

of Division 4 of Part 9 and ending on or after that commencement date.
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(b) itis to beregarded as being received by that other person at the end of the period
specified in section 823 after whichever is the later of the following—
(i) the time when the document or information is first made available on the
website;
(i1) the time when that other person receives a notification under subsectlon 3)(c).
(13) In this section—
equivalent debenture holders (FAJEEFERBHH N), in relation to a person to whom a docu-
ment or information is sent or supplied by a company, means the debenture holders of the
company ranking equally for all purposes with the person.

New provision
Companies Act 2006 (U.K.)

Schedule 5
Part 5
Other agreed forms of communication
(15) A document or information that is sent or supplied otherwise than in hard copy or elec-
tronic form or by means of a website is validly sent or supplied if it is sent or supplied
in a form or manner that has been agreed by the intended recipient.

834. Communication in other forms — new provision, UKCA Part 5 Sched 5
(1) This section applies if a document or information is sent or supplied by a company to
another person otherwise than in electronic or hard copy form or by making it available
on a website.
(2) The document or information is sent or supplied to that other person for the purposes
of an applicable provision if the document or information is sent or supplied in a form
or manner that has been agreed by that other person.

133. A notice may be given by the company to the joint holders of a share by giving the
notice to the joint holder first named in the register of members in respect of the share.

Companies Act 2006 (U.K.)

Schedule 5
Part 6
Supplementary provisions
Joint holders of shares or debentures
16 (1)This paragraph applies in relation to documents or information to be sent or supplied to
joint holders of shares or debentures of a company.
(2) Anything to be agreed or specified by the holder must be agreed or specified by all
the joint holders.
(3) Anything authorised or required to be sent or supplied to the holder may be sent or
supplied either—
(a) to each of the joint holders, or
(b) to the holder whose name appears first in the register of members or the relevant
register of debenture holders.
(4) This paragraph has effect subject to anything in the company’s articles.

835. Joint holders of shares or debentures — new provision, cf CO Table A reg 133, UKCA
Part 6 Schedule 5

(1) This section applies if— _

(a) aprovision of this Ordinance authorizes or requires a document or information to be
sent or supplied by a company to the holders of its shares or debentures; and

(b) adocument or information is required to be sent to joint holders of thé shares or
debentures. ‘

(2) Subject to anything in the company’s articles, the document or information is sent or
supplied to the joint holders for the purposes of the provision if the document or infor-
mation is sent or supplied to—

(a) each of the joint holders; or
(b) the holder whose name appears first in the company’s register of members or regis-
ter of debenture holders.

(3) Subject to anything i1: the company’s articles, anything to be agreed or specified by the
holders for the purposes of this Division must be agreed or specified by all the joint
holders.
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s

134. A notice may be given by the company to the persons entitled to a share in cons=cuence
of the death or bankruptcy of a member by sending it through the post in a prepaid letter
addressed to them by name, or by the title of representatives of the deceased, or trustee
of the bankrupt, or by any like description, at the address, if any, withia HHong Kong sup-
plied for the purpose by the persons claiming to be so entitled, or (ultil'such an address
has been so supplied) by giving the notice in any manner in which the same might have
been given if the death or bankruptcy had not occurred.

836. Death or bankruptcy of holder of shares — new provision, ¢f CO Table A reg 134
(1) This section applies if—

(a) aprovision of this Ordinance authorizes or requires a document or mformatlon to be sent

or supplied by a company to the holders of its shares; and

(b) aholder of the shares is dead or bankrupt.

(2) Subject to anything in the company’s articles, the document or information is sent

or supplied to that holder for the purposes of the provision if the document or

information—

(a) is sent or supplied to the persons claiming to be entitled to the shares in conse-
quence of the death or bankruptcy by name, or by the title of representatives of the
deceased, or trustee of the bankrupt, or by any like description, at the address within
Hong Kong supplied for the purpose by the persons so claiming; or
until such an address has been so supplied, is sent or supplied in any manner
in which it might have been sent or supplied if the death or bankruptcy had not
occurred.

(b)

168BAI Member or debenture holder may require hard copy

(1) A member or debenture holder of a company may, within 28 days after the date of

receiving from the company a document or information, otherwise than in hard copy

form, request the company to send or supply to the member or holder the document or

information in hard copy form.

The company must send or supply to the member or holder the document or information

in hard copy form, free of charge—

(a) within 21 days after the date of receiving the request; or

(b) if the document or information requires an action to be taken by the member or
holder, within 7 days after the date of receiving the request.

If a company contravenes subsection (2), the company, and every officer of the company

who is in default, commit an offence, and each is liable to a fine.

2

3

837. Member or debenture holder may require hard copy — mel, cf CO s 168BAI

(1) A member or debenture holder of a company may, within 28 days after the date of

receiving from the company a document or information, otherwise than in hard copy

form, request the company to send or supply to the member or holder the document or

information in hard copy form.

The company must send or supply to the member or holder the document or information

in hard copy form, free of charge—

(a) within 21 days after the date of receiving the request; or

(b) if the document or information requires an action to be taken by the member or
holder, within 7 days after the date of receiving the request.

If a company contravenes subsection (2), the company, and every responsible person of

the company, commit an offence, and each is liable to a fine at level 3.

2

3)
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Cap. 622 Part 19 (Investigations and Enquiries)
Introduction
ence to similar mechanism in the Securities and Futures Ordinance (Cap. 571) (SFO) and Financia]

Part 19 (Investigations and Enquiries) deals with investigations and enquiries into a company’s
affairs by inspectors and the Financial Secretary. It modernises the existing provisions by refer-
Reporting Council Ordinance (Cap. 588). This Part also provides a new power for the Registrar tg
obtain documents, records and information for the purposes of ascertaining whether any conduct
that would constitute certain offences relating to giving false or misleading statement has taken
place. This new power will facilitate enforcement and safeguard the integrity of the public register,
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i i i er law I = -
e ve————— e (d) any document disc, tape, sound track or other device 1n which sounds or other data

(not being visual images) are embodied sO as to be capable {with or without the aid
j i d; and
of other equipment) of being reproduced; o o _
(e) any film (cilncluding a microfilm), disc, tape or other dev.lce in which vx.sual 1magfes
are embodied so as to be capable (with or without the aid of other equipment) 0

ot
t, agreement, voucher and receipt; .

a) any books, deed, contract, / . o
Eb)) any document or other material used with or prolduced t?y an mformagon syi)tle i
(c) any information that is recorded otherwise than in a legible form but 1s capa

being reproduced in a legible form; o .
(d) any gocgment disc, tape, sound track or other device 1n which sounds or other data

(not being visual images) are embodied so as to be capable (with or without the aid

of other equipment) of being reproduced; and

being reproduced. : . _
(2) Forthe pirpgses of this Part, a body corporate 1s an associated body corporate of a

i i i i device in which visual images company 1 e e aroup of companies: o
(e) any film (including 2 microfilm), dxs.c, tape of other eV~1d f other equipment) of (a) the body corporate and the company are members of the sa ﬁg . bp e e,
are embocied 0 430 be capti (with or without the @107 o {(b) the body corporate and the company are substantially controlled by

being reproduced;

CAP 622, PART 19, DIVISION 2 |
auses 840 and 841 set out the circumstances under which

i i ive directi ing an inves-
affairs. Sections 843 to 845 provide that the Financial Secretary may give du’ecuo(rjls reg;;g:lnn%ems e
: i i rsons to preserve records or
_ pew powers include the power to require pe _ : .
o anins, provides for the delegation of powers by an inspector. Sections

1 D v N 2.
sSion 2 pr ld I the IIIVBSUgatIOI’I Of COIIlpallleS affaII'S by lIlSp tors. S tion 83 eﬁnes XpreSS
DlVl 0] ov1des fo ecto €Cl10 9 d S 10NS Llsed 1 S10 2 (:1

the Financial Secretary may or has to appoint an inspector to investigate 2;1 compang/ sf o
i ing i inati 846 to 849 set out the power 4 4
igati ine its scope and termination. Clauses . ! : e s ! . e
et s i ; ify by statutory declaration any answer or explanation given (o an insp : o e e e for he preparation or Secton
D el withthe ¢ e ation and rexc g f an inspector, and appointment of a replacement inspector. Sections

. . :
| ' . O o ecton b ' i f the draft to any person who would be adverse
851 to 853 deal Wth the 'resignatlsogczrcl)i Iée;; iec;uires arfJ ?nspector, before sending a draft report to the Fmancllal Szcgrgetar}é%tf sre(r)l\(lil1 ;:g;yt }?e ﬁlaieng o gn e e and st of
a0 e publication or i opportunity of being heard. Sections to P , pro : O o ors
o . Fe e e propared i i ff rovisions for non-compliance with requests m y inspectors,
affected on the publication or disclosure of the : ared by an inspector. Section 863 sets out otfence p ' e D i
. | e B o the Co st g inquiry 1 ilure to comply with an inspector’s requirements and order comp
T ton 804 o desthat an { First Instance for an inquiry 1nto the failure to ply _ compli
| | . b ating evidence igati i ides for the payment of expenses of an investigation.
and section 864 provides that an inspector may applLy to Fie >+~ ) e imvextigation, Section 566 provides for the pay - o
. A o e s o e el 11 sho in mj it] ted under section 168A(1) of the previous Compan .
ies. Section 865 sets out the limitations on t ) . 11 should be borne in mind where a pefition presente a nies Orci
s sions e e o )t i ition. Similarly, under section 147 of Schedule 11, where PP
For the purposee O ot s vt e otermin ions 168A(2), (2C), (3), (4) and (6) shall continue to apply to that petition. Y, ; tere a0 4Pl
’ or a | e and vet to be determined, s
T e e o 3 o 'to b?6d8it(elr;122§(j};asse;te‘t() ?os be detirgnined, or an application has been made under sections 144(2) and 145(4) has been ma y
cation has been made under section

168J(2) of the predecessor Ordinance shall continue to apply to such an application.
Division 2, Subdivision 1 4‘
New Companies Ordinance

Reference in old Companies Ordinance/other law

839. Interpretation —

In this Division—

company (A H):— . .
(a) insecion 340, includes a registered non-Hong Kong company;
(b) in sccotion 841, includes a non-Hong Kong fzompgny; it

final reperi (IRE&HE) means the final report mentioned in section 830: -

inte"z,‘f s eport (P R ) means the interim report mentlo’ned in section (}on —

L ve u:gation (385 means an investigation into a company’s affairs under sec 868

New provision

Divisiun 2, Subdivision 2

[ Reference in old Companies Ordinance/other law New Companies Ordinance

142 Investigation of the affairs of a company on application of members 840. Appointment of inspector on application by company or members — mel, ¢f CO ss
(1) The Financial Secretary may appoint one or more competent inspectors <o investigate 142, 143(1)(b)
the affairs of a company and to report thereon in such manner as the Minancial Secretary | (1)
may direct—

The Financial Secretary may, on application by a company, appoint a person to inves-
tigate the company’s affairs if the company has by special resolution declared that the

(a) 1n the case of a company having a share capital, on the application either of not company’s affairs ought to be so investigated.
less than 100 members or of members holding not less than one-tenth of the shares | (2) The Financial Secretary may also appoint a person to investigate a company’s affairs—
issued; (a) for a company having a share capital, on application by—
(b) in the case of a company not having a share capital, on the application of not less (1) atleast 100 members; or
than one-tenth in number of the persons on the company’s register of members. (ii) members holding at least 10% of the shares issued; or
(2) The application shall be supported by such evidence as the Financial Secretary may (b) for a company not having a share capital, on application by at least 10% in number
require for the purpose of showing that the applicants have good reason for requiring the of the persons on the company’s register of members.
investigation, and the Financial Secretary may, before appointing an inspector, require (3) An application for the purposes of subsection (1) or (2) must be supported by the evi-
that applicants to give security in such amount as he may require for payment of the dence required by the Financial Secretary to show that the applicant has good reason for
costs of the investigation. requesting the investigation.
143 Investigation of the affairs of a company in other cases . (4) The Financial S’ecretaFy must not appoint 2} person unde_r sub.section (1)' o.r (.2) to invesFi-
(1) Without prejudice to his powers under section 142, the Financial Secretary— gate a company’s affairs unless the Financial Secretary is satisfied that it is in the public

interest to do so. _

(b) may do so if the company by special resolution declares that its affairs ought to be (5) The §1nanc1al ISiecrc:tfary may, be%fcz;el m:ﬂqndg an eg)pogltme? ! und2er sub.secuon (D_ ofr (231
investigated by an inspector appointed by the Financial Secretary and the company requt efatx;l appiican orfatnh apporn e;n under su section ( ).gr(g b) t(t)h"l\}f secuglty or tle pay-
gives security in such amount as the Financial Secretary may require; and ment of the expenses of the Investigation, In an amount specified by the Financi Secretary.

Transitional
142. Investigation by inspectors appointed under section 142 or 143 of predecessor
Ordinance — Part 18, Sch 11
(1) This section applies if, before the commencement date of Division 2 of Part 19—
(a) an inspector was appointed under section 142 or 143 of the predecessor Ordinance
by the Financial Secretary to investigate the affairs of a company; and
(b) a final report on the investigation has not yet been published.
(2) Sections 144, 145, 145A, 145B, 146, 146A, 150, 151, 152B, 152D and 152F(1) of the
predecessor Ordinance, as in force immediately before their repeal, continue to apply in
relation to the investigation.

143 Investigation of the affairs of a company in other cases 841. Appointment of inspector on Court’s or Financial Secretary’s initiative —
(1) Without prejudice to his powers under section 142, the Financial Secretary— mel, ¢cf CO ss 143(1)(a), (¢), (2), 146A
(a) shall appoint one or more competent inspectors to investigate the affairs of a com-
pany and to report thereon in such manner as the Financial Secretary may direct, if
the court by order declares that its affairs ought to be investigated by an inspector
appointed by the Financial Secretary; and

(1) The Financial Secretary must appoint a person to investigate a company’s affairs if the
Court by order declares that the company’s affairs ought to be so investigated.

(2) The Financial Secretary may appoint a person to investigate a company’s affairs if it
appears to the Financial Secretary that there are circumstances suggesting that—
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Reference in old Companies Ordinance/other law

New Companies Ordinance

(c) may also do so if it appears to the Financial Secretary that there are circumstances
suggesting—
(i) that the business of the company has been or is being conducted with intent
to defraud its creditors or the creditors of any other person or otherwise for
a fraudulent or unlawful purpose or in a manner oppressive of any part of its
members or that it was formed for any fraudulent or unlawful purpose; or
(Amended 78 of 1972 s. 16)
that persons concerned with its formation or the management of its affairs have
in connexion therewith been guilty of fraud, misfeasance or other misconduct
towards it or towards its members; or
that its members have not been given all the information with respect to its
affairs that they might reasonably expect. (Added 4 of 1963 s. 8. Amended 6 of
1984 5. 98)
(2) The power of the Financial Secretary under subsection (1)(c) shall be exercisable with respect
to a body corporate notwithstanding that it is in course of being voluntarily wound up.

(i)

(iii)

146A Extension of Financial Secretary’s powers of investigation to certain bodies
incorporated outside Hong Kong

Sections 143 to 149 and section 150 shall apply to all bodies corporate incorporated outside Hong

Kong which have a place of business in Hong Kong or have at any time had a place of business

therein as if they were companies registered under this Ordinance, but subject to such (if any)

adaptations and modifications as may be specified by regulations made by the Financial Secretary.

(a) the company was formed for a fraudulent or unlawful purpose;
(b) the company’s affairs are being or have been conducted—
(i) in a manner unfairly prejudicial to the interests of its members generally or of
one or more members;
(if) with intent to defraud its creditors or the creditors of any other person; or
(iii) for any other fraudulent or unlawful purpose; or
(c) the persons concerned with the formation of the company or the management of its
affairs have, in relation to the formation or management, engaged in fraud, misfea-
sance or other misconduct towards it, its members or its creditors.
(3) The Financial Secretary must not appoint a person under subsection (2) to investigate a com-
pany’s affairs unless the Financial Secretary is satisfied that it is in the public interest to do so.
(4) The Financial Secretary may appoint a person under subsection (2) to investigate a com-
pany’s affairs even though the company is in the course of being wound up voluntarily.

Transitional

142. Investigation by inspectors appointed under section 142 or 143 of predecessor
Ordinance — Part 18, Sch 11

(1) This section applies if, before the commencement date of Division 2 of Part 19—
(a) an inspector was appointed under section 142 or 143 of the predecessor Ordinance

by the Financial Secretary to investigate the affairs of a company; and

(b) afinal report on the investigation has not yet been published.

(2) Sections 144, 145, 1454, 145B, 146, 146A, 150, 151, 152B, 152D and 152F(1) of the
predecessor Ordinance, as in force immediately before their repeal, continue to apply in
relation to the investigation.

151 Notice to Registrar

Upon the appointment of an inspector under section 142 or 143 and upon the submission of
his final report, the inspector shall forward to the Registrar a notice of such appointment or
submission, as the case may be, in the specified form.

842. Notice of appointment as inspector to be delivered to Registrar — mel, ¢f CO 5 151

(1) A person who is appointed as an inspector under section 840 or 841 must deliver a
notice of the appointment to the Registrar for registration.

(2) The notice must be delivered to the Registrar within 15 days after the date of the
appointment and must be in the specified form.

Transitional
142. Investigation by inspectors appointed under section 142 or 143 of predecessor
Ordinance — Part 15, Sch 11
(1) This section applizs if, before the commencement date of Division 2 of Part 19—
(a) an insr-<tor was appointed under section 142 or 143 of the predecessor Ordinance
by tho Funancial Secretary to investigate the affairs of a compaiy; and
(b) aF.:l report on the investigation has not yet been published.
(2) Seriiss [44, 145, 1454, 1458, 146, 1464, 150, 151, 1528, 152D and 152F(1) of the
£ roecessor Ordinance, as in force immediately before their repeal, continue to apply in
__Teation to the investigation.

Division 2, Su.division 3

New Companies Ordinance

[ Reference in old Companies Ordinance/other law
New provision

Companies Act 1985 (U.K.)

446A General powers to give directions

(1) In exercising his functions an inspector shall comply with any directior: given to him by
the Secretary of State under this section.

(4) A direction under this section—
(2) may be given on an inspector’s appointment,
(b) may vary or revoke a direction previously given, and
(c) may be given at the request of an inspector.

843. General power of Financial Secretary to give directions regarding investigation —
new provision, cf UKCA 1985 s 446A(1), (4)
(1) The Financial Secretary may give directions to an inspector regarding an investigation.
(2) The Financial Secretary may give directions under this section—
(a) on the Financial Secretary’s own initiative; or
(b) at the request of the inspector.
(3) The Financial Secretary may vary or revoke any directions given under this section.

New provision
Companies Act 1985 (U.K.)
446A General powers to give directions

(2) The Secretary of State may give an Inspector appointed under section 431, 432(2) or

442(1) a direction—

(2) as to the subject matter of his investigation (whether by reference to a specified area
of a company’s operation, a specified transaction, a period of time or otherwise), or

(b) which requires the inspector to take or not to take a specified step in his investigation.

The Secretary of State may give an inspector appointed under any provision of this Part

a direction requiring him to secure that a specified report under section 437—

(a) includes the inspector’s views on a specified matter,

(b) does not include any reference to a specified matter,

(c) is made in a specified form or manner, or

(d) is made by a specified date.

&)

In this section—

(a) areference to an inspector’s investigation includes any investigation he undertakes,
or could undertake, under section 433(1) (power to investigate affairs of holding
company or subsidiary);

(b) “specified” means specified in a direction under this section.

)

844. Financial Secretary may give directions regarding subject matter of investigation

etc. — new provision, cf UKCA 1985 s 446A(2), (3), (5)

(1) Without limiting section 843, the Financial Secretary may give directions to an inspector
with respect to any or all of the following— '

(a) the terms or subject matter of the investigation (whether by reference to a specified
area of a company’s operation, a specified transaction, a specified period of time or
otherwise);

(b) the matters the inspector must take into account or must not take into account in
conducting the investigation; '

(c) the steps the inspector must take or must not take in conducting the investigation.

(2) Without limiting section 843, the Financial Secretary may also give directions to an
inspector to require that the interim report or final report of the investigation—

() Is to include the inspector’s opinion with respect to a specified matter;

(b) is not to make reference to a specified matter; '

(¢) is to be made in a specified form or manner; or

(d) is to be completed by a specified date.

(3) In this section—
specified ({1'}1) means specified in directions given under this section.

New provision

Companies Act 1985 (U.K.)

446B Direction to terminate investigation

(1) The Secretary of State may direct an inspector to take no further steps in his investigation.

(2) The Secretary of State may give a direction under this section to an inspector appointed
under section 432(1) or 442(3) only on the grounds that it appears to him that—

845. Financial Secretary may give directions to terminate or suspend investigation —
new provision, cf UKCA 1985 s 446B(1), (2)

(1) Without limiting section 843, the Financial Secretary may, at any time before the com-
pletion of an investigation, direct the inspector—
(a) to terminate the investigation; or

(b) to suspend the investigation for a period as specified by the Financial Secretary.
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(a) matters have come to light in the course of the inspector’s investigation which
suggest that a criminal offence has been committed, and
(b) those matters have been referred to the appropriate prosecuting authority.

(2) If the inspector is appointed under section 841(1), the Financial Secretary must not give
directions under subsection (1)(a) unless—
(a) it appears to the Financial Secretary that—
(i) matters have come to light in the course of the investigation which suggest that
a criminal offence under the laws of Hong Kong has been committed; and
(i1) those matters have been referred to a law enforcement agency; or
(b) the giving of the directions is approved by the Court.

Division 2, Subdivision 4

Reference in old Companies Ordinance/other law

New Companies Ordinance

145 Production of documents, and evidence, on investigation

(1) It shall be the duty of all officers and agents of the company and of all officers anq
agents of any other body corporate whose affairs are investigated by virtue of section
144 to produce to the inspector all books and documents of or relating to the company
or, as the case may be, the other body corporate that are in their custody or power, to
attend before the inspector when required so to do and otherwise to give to the inspec-
tor all assistance in connexion with the investigation that they are reasonably able to
give.
If an inspector considers that a person other than an officer or agent of the company
or other body corporate is or may be in possession of any information concerning its
affairs, he may require that person to produce to him any books or documents in his
custody or power relating to the company or other body corporate, to attend before
him and otherwise to give him all assistance in connexion with the investigation which
he is reasonably able to give; and it shall be the duty of that person to comply with the
requirement.
An inspector may examine on oath the officers and agents of the company or oLh.6r
body corporate, and any such person as is mentioned in subsection (1A), in relation to
the affairs of the company or other bady, and may administer an oath accordingly.

(14)

)

150 Saving for solicitors and bankers '
Nothing in sections 142 to 149 shall require disclosure to the Financial Secretary or to an
inspector appointed by him—

(b) by a body corporate’s bankers as such of any information as to the affairs of any of
their customers other than the body corporate.

AR

. W .

846. Inspector may require production of records and documents etc. — mel, ¢f CO s
145(1), (1A), (2) and s 150(b), SFO s 183(1)(d), (4), FRCO s 28(1)(c), (3)
(1) An inspector appointed to investigate a company’s affairs may, by notice in writing,
require any of the persons specified in subsection (2) to do any or all of the following—
(a) produce, within the time and at the place specified in the notice, any record or docu-
ment specified in the notice that—
(i) is or may be relevant to the investigation; and
(i1) isin the person’s custody or power;
take all reasonable steps to preserve the record or document before it is produced to
the inspector;
attend before the inspector at the time and place specified in the notice, and answer
any question, whether on oath or otherwise, relating to any matter under investiga-
tion that the inspector may raise with the person;
answer any question relating to any matter under investigation that is specified in the
notice;
give the inspector all other assistance in connection with the investigation that the
person is reasonably able to give.
The persons are—
(a) the company;
(b) an officer or forirer officer of the company;
(c) an agent or forrier agent of the company;
(d) a person wi.n:n the inspector has reasonable grounds to believe—
(1) te = 1n possession of any record or document that contains, or is likely to con-
o, information relevant to the investigation; or
7.3y otherwise to be in possession of that information.

(b)
©

(d)
(e)
@

—_—
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183 Conduct of investigations
(1) The person under investigation or a person whom the investigator has reasonable cause
to believe has in his possession any record or document which contains, or which is
likely to contain, information relevant to an investigation under section12%; or whom
the investigator has reasonable cause to believe otherwise has such ififoimation in his

possession, shall—

(d) give the investigator all assistance in connection with the investigation which he is
reasonably able to give, including responding to any written question raised by the
investigator. ‘

(4) Neither section 182 nor this section shall be construed as requiring an authorized financial
institution to disclose any information or produce any record or document relating to the
affairs of a customer to the investigator unless—

(a) the customer is a person whom the investigator has reasonable cause to believe may
be able to give information relevant to the investigation; and

the Commission is satisfied, and certifies in writing that it is satisfied, that the dis-
closure or production is necessary for the purposes of the investigation.

(b)

28 Powers to require production of records and documents, and to require attendances

and answers, etc.

(1) The investigator may, in writing, require a person who is, or was at the material time,
the auditor or reporting accountant of the listed entity, or a person whom the investigator
has reasonable cause to believe to be in possession of records or documents that contain,
or are likely to contain, information relevant to the relevant irregularity or to the ques-
tion whether or not there is such an irregularity, or a person whom the investigator has
reasonable cause to believe to be otherwise in possession of such information, to—

(c) respond to any written question relating to any matter under investigation that the
investigator may raise with him;
(5) The investigator or an authorized officer shall not require an authorized institution to disclose
any information, or produce any record or document, relating to the affairs of a customer of
the institution under this section unless—
(a) the customer is a person whom the investigator or officer has reasonable cause to
believe may be able to give information relevant to the investigation; and
(b) the investigator or officer is satisfied, and certifies in writing that it is satisfied, that
the disclosure or production is necessary for the purpose of the investigation.

(3) An inspector must not require an authorized institution to produce any record or docu-
ment, or disclose any information, relating to the affairs of a customer of the institution
under subsection (1) unless—

(a) the inspector has reasonable grounds to believe that the customer may be able to
provide information relevant to the investigation; and

(b) the inspector is satisfied that the production or disclosure is necessary for the pur-
poses of the investigation and so certifies in writing.

(4) In subsection (1)(b), a reference to preserving a record or document includes preventing
a person from—

(a) removing, disposing of or destroying the record or document;
(b) erasing, adding to or altering in any other manner an entry or other particulars con-
tained in the record or document; or

interfering in any other manner with, or causing or permitting any other person to

interfere with, the record or document.

(5) An inspector may administer an oath to any person for the purposes of subsection (1)(c).

()

Transitional

142. Investigation by inspectors appointed under section 142 or 143 of predecessor
Ordinance — Part 18, Sch 11

(1) This section applies if, before the commencement date of Division 2 of Part 19—
(@) aninspector was appointed under section 142 or 143 of the predecessor Ordinance

by the Financial Secretary to investigate the affairs of a company; and

(b) afinal report on the investigation has not yet been published.

(2) Sections 144, 145, 145A, 145B, 146, 146A, 150, 151, 152B, 152D and 152F(1) of the
predecessor Ordinance, as in force immediately before their repeal, continue to apply in
relation to the investigation.
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