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(b) The individual personally carries out the same or similar services for
persons other than any person for whom services are required to be
carried out under the agreement (sec 9A(3)(b)). This caters for genuine
contractors who normally have more than one client (DIPN No 25, para
22).

(c) The performance of services by the individual is not subject to control or
supervision, which would commonly be exercised by an employer, by
any person other than the corporation or trustee concerned referred to in
sec 9A(1)(a), (b) or (c) (sec QA(3)(c)). Any control or supervision exercised
by the service company may be disregarded. As a matter of practice, the
Department also will not take into account supervision or control which
can be attributed to statutory requirements and is not dependent on the
existence of an employer/employee relationship (DIPN No 25, para 24).

(d) The remuneration is not paid or credited periodically or calculated on a
basis commonly used under a contract of employment (sec gA(3)(d)).
Regard must be had to the basis for calculating the payments. For
contractor situations, payments are generally based on an agreed sum for
specified work under a contract. Employment payments are usually in
respect of time worked, or position occupied, and made on a regular
basis (DIPN No 25, para 26).

(e) The person paying the remuneration does not have the right to cause the
individual to cease performing services in the way that an employer has
the right to dismiss an employee under a contract of employmeni(sie
9A(3)(e)). An employee’s services can generally be terminatéd) oy

providing notice or meeting other requirements under an award or
statute. An independent contractor’s contract is usually digcharged by
performance or it may specify default situations under which it can be
terminated (DIPN No 25, para 27).

The relevant person is not held out to the pulkiig+as an officer or
employee of the person paying the remuneratigin\sec 9A(3)()). “Held
out to the public” is not defined in the Ordinange'and therefore must be
given its ordinary meaning. Members of the public may be led to believe
that an individual is an officer or employee of the relevant person, for
example, through material included in trade or professional directories,
journals or other publications, the issue of name cards, statements at
public functions, information contained in press releases, etc (DIPN No

Tt

25, para 28).

Since all of the above conditions must be fulfilled in order for a service
company or trust arrangement to escape the effect of sec 9A(1), it is expected
that sec 9A(3) exemption will rarely apply. It is unlikely that even a taxpayer
who genuinely is not an employee would be able to fulfil the stringent
requirements of this provision.
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The taxpayer in Case M12 (2003) HKRC {80-877 (D108/01) was an actor who
i:‘.L'DI'[JOI‘&h!d a service company for the purpose of contracting out the actor’s
services to a TV broadcasting company (the TV company) in Hong Kong.
However, on application to the Commissioner in 1995 and in 1997, the
Commissioner rejected the arrangement and took the view that the taxpayer
was liable to salaries tax under sec 9A(1) on the payments from the TV
company. The taxpayer objected and appealed to the Board of Review. The
taxpayer argued that sec 9A(3) was satisfied as some paragraphs had been
satisfied. B

The Board of Review held that sec 9A(1) shall not apply only where all the
paragra phs in sec 9A(3) are satisfied. In this case, that some pn'mg:'&phs of sec
9_3&[3?! were satisfied did not assist the taxpayer. All the p&mgrc{phs must be
satisfied in order for sec 9A(1) not to apply. The taxpayer worked exclusively
for the TV company and was bound to follow the directions of the TV
company’s production executives. His performance was controlled or subject
to conirols commonly exercised by an employer over an employee. It was
cdear)from the 1995 and 1997 service deeds that the TV fi}1i1;1.3[1\' had
contracted for the exclusive personal services of the taxpayer and that the
interposition of the service company between the taxparer' and the service
company was artificial. The onus of proving the assessment to be incorrect
was on the taxpayer and this onus had not been discharged.

See also Case R6 (2008) HKRC 981-224 (D5/07); Case Q28 (2007) HKRC %81-214
(D78/06); Case P19 (2006) HKRC -171 (D13/06) and Case N53 (2004) HKRC
181-029 (D62/03).

In Case H45 (1998) HKRC %80-553 (D103/97), the consultancy agreement
bet;.yeen the employer and the taxpayer’s own company was found to be
artificial and fictitious. The consultancy fees were held to be remuneration
paid to the taxpayer. The armngemeni’s were disregarded and the taxpayer
was assessed to salaries tax on the payments received by his own company.

Where the Commissioner is satisfied that no employment exists

An E['EL‘}:L\'.IL‘;L.Sal p_erfurming services will not be deemed to be an employee of a
person paying the remuneration for those services to a service company or
trust if the individual can establish, to the satisfaction of the Commissioner
H"@l his or her performance of services was not in substance the holding of mf
office or employment of profit (sec 9A(4)). i

In exercising his discretion under this provision, the Commissioner will have
regard to whether or not the individual’s performance of services displays the
accepted characteristics of an office or en%plm'ment of profit as npp:ﬂca l{; a
contract for services, as set down in case law. -
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STATUTORY EXEMPTIONS

«2-0800 Statutory exemptions
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excluded from the relevant employee’s

income, to the extent that the
amount is

attributable to the employer’s voluntary contributions and
does not exceed the proportionate benefit calculated under sec 8(5) (sec
8(2)(cc)(ii); 8(4)) (see ¥2-2000).

Amounts (other than pensions) withdrawn from a retirement scheme.
Any sum (other than a pension) withdrawn from a recognised retirement
scheme upon termination of service, death,

incapacity or retirement.
However,

if the sum is withdrawn in the case of termination of service
and it is attributable to contributions made by the employer, the amount
excluded from the relevant employee’s income is restricted to the
amount that does not exceed the proportionate benefit calculated under
sec 8(5) (sec 8(2)(cc)(i); 8(4)) (see 92-2000).

Monetary Authority provident fund benefits. Benefits withdrawn from
any provident fund scheme to which the Monetary Authority is a pa rty
which are received by any person appointed to be the Moneta ary
Aathority under sec 5A(1) of the Exchange Fund Ordinance or by any
peison appointed under sec 5A(3) of that Ordinance. The exemption of
these benefits is subject to the same conditions and restrictions which
apply in relation to the exclusion from tax of sums received from a

=

recognised occupational retirement scheme, see §2-2000 (Exemption from
Salaries Tax (Monetary Authority) Order).

¢ Commonwealth emoluments. Emoluments payable by Commonwealth
Governments other than the Hong Kong Government to members of Her
Majesty’s forces and to persons in permanent services of those
Governments” offices in Hong Kong (sec 8(2)(d)).

® Forces pensions. Wound and disability pensions granted to members of
Her Majesty’s forces (sec 8(2)(e)).

® Service gratuities. Gratuities granted to members of Her Majesty’s forces
for services rendered during war (sec 8(2)(f)).

® War memorial pensions. The Hong Kong War Memorial Pensions and
any additional benefits paid under the Hong Kong War Memorial Pensions
Ordinance (sec 8(2)(fa)).

® Educational endowment. Any amount arising from an educational

endowment which is held by a person whose income is being computed

and who is receiv ing instruction at an educational eatabhahmem
(sec 8(2)(g)).

® Central People’s government servants temporarily in Hong Kong.
Emoluments paxal‘Ee by the Central People’s Government to persons
serving temporarily in Hong Kong on the same terms as they are

employed in the Mainland China, but who are liable for overseas service

or are recruited in the Mainland China specially for Hong Kong service
(sec 8(2)(h)).

individual Taxation in | s Ko
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COMMON LAW INCOME PRINCIPLES

«2-1100 Common law income principles

' ~vide an exhaustive definition of
As the Inland Revenue Ordinance does not prov ide an exhaustive defini
g ¥ i Lietrie o [} 1 : ! ; -
€2-0300), reference 1S made to common 1 . _
rts. Under common law, a payment 15 most

ulfils the following criteria:

i aw principles which
“income  (see I

have been developed by i'-l'lrif’ E{-FL].
likely to quali%\' as “income’” if it

el ity (coe 12-1150):
e it was derived beneficially by the recipient (see §2-1150);
r wrerth (eoe 92-1200)
® it was in money or money s W orth (see §2-1200);
c : I (enn U2-1250): anc
® it was a reward for services rendered (see 2-1250); and

- B o €9-1300).
e it had the qualities of periudlcsh: recurrence and re gularity (see < 1300)

Fulfilment of only one of the criteria is not nor mally decisive and the weight
3 | <
attached to each element va ries from case to case.

«2-1150 Beneficial receipt

To be “income’” a payment must “come in
receipt should be a realised gain derived beneficially.

\'* to the recipient taxpayer. The

i inary concepts ages, income is f¥hat
In other words, according to ordinary concepts and ubﬁgw,l?u\: ) .a
h ¢ q of ) Q07 ;- 1 b s\
-omes into (the) pncket" (Tennant © smith (1892) AC 150). 1 upna.xi
L o ¥ . T T M
more than save the taxpayer [rom wcurrimng

avyimme W I 1 Qes 0
]_ ment c . | | . .

I S 1 it rega i 5 l as ncome Ltu’lll'-,E Income 15 W ] comes 1n
L"'-‘\} [ [LLi 1t e 15 NC T Be raed \ 3

- ITordsral 1 TeaT 109 4 Ny
and not what is saved from gomg out (Federal Comimisstoner 8\
& Sherden 80 ATC 4140).

es not need to be ].'\Clld over P& adaxpayer in order tor

An amount of money do e yer in Grek
o come. It is enough if @, payment 15 dealt with as

it to “‘come in” as assessable in
the taxpayer directs (Cooke & Sherden).

The requirement that a gain must be derived J'a’.'u.ff.'fli,uu'!__t.r in ‘uzder T.,O Ln;‘l:ti‘::it:
“income” means that the amount must be re;ea\'gd for the ta}l_ ﬂ}f 1;”“._ )
benefit rather than being held by the taxpayer t.{\.rjhn-f ben.etif, x_;:, kJE‘: be -:-.1.;- .
another (The Countess of Bective U FC of 1 (1932) 47 CLR 417). ”uﬁrbniaﬂ ;: 3
Ms A received $500 to be disposed of as she ‘u?:i‘:‘i]’l":‘d then, ajl .L’g:fL :mi tﬁ 1—.,;
the amount would have been derived benehc.mll}:_ b:}' Ms A anc “-kgu: b
taxable “income”. If, however, Ms A was pmcl. $500 on (oajd}tlgs; :\13 .
invest it and pay the proceeds to Mr B then the income W ou}dn1 ﬁ:u’ -1;“ e
derived beneficially by Ms A. She could not treat the amount as het

i & /is ; 7t then be “‘income””.
dispose of it as she w :shed. The amount would nc

imited
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€2-1200 Money or money’s worth

To constitute “income’ at common law there must have been a receipt of
money or something capable of being turned into money. '
It is not necessary for income to be received in the form of money. It is
sufficient if the item is in a form which can be converted into money or
money's worth (Cross v London & Provincial Trust Ltd (1938) 1 All ER 428). ‘

In Federal Commissioner of Taxation v Cooke & Sherden 80 ATC 4140, taxpayers
were awarded a free holiday as part of a sales incentive scheme. The holiday
could not be sold or transferred. There could be no cash payment in lieu of the
trip. According to the Court, as the benefit could not be converted into money
or money'’s worth, it was not “income” and, therefore, was not assessable. :

Free air tickets obtained through a frequent flyer program (with points
obtained as a result of business travel) were not “income” because they were
not money and could not be turned into a pecuniary account JL_‘COI'L‘:E]D_’: to the
Australian Federal Court in Payne v FC of T 96 ATC 4407. The tickets cﬁuld be
used only by the member of the program or by his or her appointed nominee.
Thew )were not transferable and, if sold, were subject to cancellation. The
taxpayer was not taxable on the value of the tickets.

A taxpayer’s right to be reimbursed by his or her employer for dental fees,
which he or she had incurred and paid, was a benefit or pérqui;iée which was
convertible into money or money's
D56/86 IRBRD Vol 2, 323. ,

€2-1250 Reward for services rendered

Receipts which are the product of personal exertion in employment are
usually regarded as “income’ at common law. Gains which are not linked to
employment, such as gifts flowing from personal considerations, or
“windfall” gains such as betting or lottery wins, are not.

worth, and so deemed to be taxable in

=18

A gift is only taxable as “income” if it is given for a reason which is connected

with the recipient’s employment. An example of an assessable gift is a tip paid

in appreciation of the quality of services rendered. Such pax'niunt_ﬂ have been

held to be income in a number of situations, including in the case of:

nwright (1947) 27 TC 475);

® a railway dining car waiter (Penn v Spiers & Pond Ltd (1908) 1 KB 766);
and . )

® a taxi-cab driver (Calvert v Wai

® arailway porter (Great Western Railway Co v Helps (1918) AC 141).
Money collected by a professional cricket player from appreciative spectators
Was characterised as “income”” in Moorhouse v Dooland (1955) 1 All ER 93. In
that case, the taxpayer was a professional cricket player entitled under his
Contract_ of employment to make public collections from spectators whenever
he performed outstanding cricket feats. The money collected on those

0CCasions was o i i
casions was held to be “income” as it was directly related to his

ndividual Taxation in Hong Kong 1— T
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Termination payments ;
ideri i p ermination payment qualifies as taxable
When considering whether a termination :a\,ru;r 1L:ual] S t :j o
e it i e letermine why it was 1 A payment made ou
“income’’ it is essential to determine why it was made. A pay
income” it is essential to de y oy
payment made simply to discharge a personal obligation and not connected
[« | = C oll Y x &' ¢ o . y
with the taxpayer’s employment is also non-taxable. A taxpayer who '.l.e.g
: T 1 3 1 1 2 oY VUTY 1tk q ~
promised by his emplmvr that his previous employment with Lnut:er
; ) i s severance pay was calculated

of personal esteem, for instance, is not regarded as “income” (5¢

company would be taken into account when | e
= - R ——— — = . =
was not assessed to salaries tax on the part of his severance paymen “,1“;1
T ) 2l = 3 7 fl i OO D 7 1 ~ b \
related to his former employment (D24/88 IRBRD Vol 3, 289),

apparently : . | DR4/EE TRHRD Vol 5. 26
According to the Board of Review, the payment was not ncome I
P represented 1isc he adirector’s
taxpayer’'s employment. The payment represented a discharge of the L nt ! 5
pvfm;n'l oblication to the taxpayer and, therefore, was not a payment for
RNEELAES o : . | <rr

services.
A termination payment constitutes taxable “income’ only if it relates to the
: y . - 1 1 3ls ' MeT
ervices rendered by the taxpayer during his or her employment. A
5€ 5 1 D > yu i IR AR
termination payment which has been pre-arranged as part Ul-Lht terms of
employment mav be recarded as a deferred payment for services wnde:ecj[
| ) L IIa) o* 7 ,.7___.‘_.‘_ e g A [ ﬁn“:!r.
and, therefore, taxable income (Henry v Foster 16 TC 605; see ~1:~1l}]1"_‘ll.4. '\}-L
- : 3 A ~ AT FaTe) TR €Q1 F
004) HKRC ¥481-018 (D36/03); Case N30 (2004) HKRC 981-006 (D12/)
J04) 51-018 (D3 );
K10 (2001) HKRC 980-741).

' v . 5P y id einz v C
The Court of First Instance in Fuchs Alfred HL. 1% 5 C i/
Inland Revenue (2008) HKRC ¥90-209 adopted the following approach
ML | CETTHE WFAELN . i ¥ .
determining the taxability of the termination payments:

2); Lase

ilter

(i) Look at the contract as a starting point — if a payment had beet: madle
(1) L I g1 payme %
upon premature termination which was not a contractual ertitfiement, it

would be prima facie not income from employment ie not asse3sable.
(ii) On the other hand, payment made pursm.mt :mrt‘,l'llx_’ Luntmci _f‘s_a.n
" entitlement on early termination would be prima facie\income arismng in
or derived from the office. . .” i
(iii) However, if it could be shown that the paymeitwas iruri}' \‘mn!_w[Tsa:tlobn
o for loss of office or damages for breach of Contract, it would not be
assessable. .
(iv) Damages for breach would logically not be provided for in the cf*:m-r;:cf..
In the Fuchs case, the taxpayer received termination pn_\'.n‘;e.;rﬂ w?ligh v.’aLE
broken into three sums. Sum B (being “two annual szcl‘;_lm‘let-. l m-:--:u:::de
(being “the average of three previous annual EbOﬂLE::L“.-l ), .h.hl-L:"l uu: [:: 2
pursuant to the taxpayer’'s contract of employment, were lhg Issue o
}. uestion. The Court pointed out that Sum B had characteristics of being bct:g
i‘]h(&é'e‘;t‘ﬂb]e and non-chargeable. The {;'L?u.rl held Sum B to 1.wic !mn‘:ﬂﬁaav:
because its substance was in the nature of a payment the taxpayer ‘.'.L ould -
received by virtue of his seniority in the circumstances that occurred. Sut
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was held to be taxable. The Court considered that it was made to ensure the
the bonus he might have received if the contract had
1er year and it acted as an inducement. The Court was of
the view that if the termination payment was tru

employee received
continued for anot

¥ a compensation for loss of
office, there would have been one single sum only. The fact that the payment
was broken into three sums implied that the sums were different in nature.

However, the Court of Appeal in Fuchs, Walt )
Inland Revenue (2010) HKRC 990-223 adopted a narrower approach and held
that both Sum B and Sum C were chargeable to salaries tax. The Court w as of
the view that both payments were made pursuant to the contract of
employment; the payments were not paid in abrogation of the contract of
employment; they were either a reward for past services or an inducement to
take up employment with the Hong Kong branch to provide

- Alfred Heinz v Commissioner of

future services,

The Court of Final Appeal in Fuchs, Walter . inz v Commissioner of
Inland(Revenue (2010) HKRC 9$90-234 referred to the basic -;h::rging provision,
sec-8()), in its analysis. Whether a payment received by an employee on
termination of his or her employment is taxable depends on
anounts constitute income ““from emp]u}'mcn'[”.

vhether those

The Court stated that the taxpayer had received the payments exactly as stated
in the employment contract. The rights that accrued to the taxpayer upon
termination were obviously enforceable at law. He could have sued to recover
those sums if the employer had failed to make payment. As such, Sums B and
C were paid in satisfaction of the rights which had accrued to the
under the employment contract
“from his employment”.

taxpayer
and were, therefore, chargeable as income

The termination payment paid to the taxpayer in Case Q24 (2007) HKRC
61-210 (D71/06) was held to be non-taxable as it was paid for the
consideration of the total abandonment of all the contractual rights which the
taxpayer had under her employment. Similarly, the Court of First Instance
stated in Mrs Murad, Barbara Ellen and o
{2010) HKRC %90-219 that whether the sums were “compensation for loss of
office” was not the true test for deciding if a sum paid on earlier termination
of an employment contract should be taxed. Disputes of this kind always
involved a “loss of office” and sums paid on such occasion would often be
described as “compensation’
should be on whether
fights. In this case, th
to be taxable for:

ters © Commussioner of Inland Revenue

. Rather, the correct test to apply or the emphasis
there was an abandonment or abrogation of contractual
e sums paid on termination of employment were found

{1) the taxed sums were paid p1

irsuant to the sums agreed in the service
agreement.

Indliviclyal Taxa
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him as it would not be possible to make a gratuity payment in advance of
the payment of long service pay because by the terms of the employment
contract, the taxpayer's gratuity was net of the long service pay due to
him.

The Court further held that whether the taxpayer was entitled to long service
payment was a question of law. The employer’s view on its legal position in
respect of long service or
would have been irrelevant.

severance pay and the label given to the gratuity

The Court of Appeal allowed the Commissioner’s appeal by a majority in
Commissioner of Inland Revenue U Tsai Ge Wah (2009) HEKRC 990-212. The Court
held that the Board had misapplied sec 31Y and as a result, the Board was
wrong to find as a fact that 51 03,196 out of $251,280 represented a long service
' taxpayer. The Court agreed with the submission of the
Counsel that no long service pay was in fact payable to the

Commissioner’s
taxpayer having regard to the prov isions of sec 31Y, given that the taxpayer

er $103,196 in the form of the earlier gratuities

payment to the

had previously received well ov
paid to him.

gratuities that had been paid to the

The Court also ag_recd that the earlier
2rvice'’ and as such came

taxpayer were clearly “gratuities based on length of s
vithin sec 31Y. In the present case, the amount of gratuities which had already
been paid greatly exceeded the amount of long service pay to which the
taxpayer would have been ontitled. The effect of sec 31Y was that the taxpayer
was not entitled to receive any amount of long service pay from the employer
on termination of his employment. This point was not considered, by the
' did the Board consider the relavance of

Board in reaching its conclusion nor
the previous gratuities received by the taxpayer.

severance payment paid to a taxpayer exceeds the

If a long service or
the Employment Ordinaneey, the excess will be

I.;}xp.d}'er's entitlements under
subject to tax. Also see Case O4 (2005) HKRC 9§81-060 {DO15704); Case 163 (2002)
HEKRC 980-864 (D8 01); Case 159 (2002) HKRC 4230860 (D81/01); Case L10
(2002) HKRC 980-811 (D1 51/00) and Case 140 (2002) HKRC 9180-841 [.DSE,.-"{H}.

In Case E78 (1995) 1 HKRC €80-375 (D32/95 IRBRD Vol 10, 195) a lump Sums

paid to the taxpayer upon the termination of his employment was calculated
his long service entitlements plus an

by his employer on the basis of
. The additional sum was taxable.

additional sum for his long years of service

Gimilarly, in Case F40 (1996)
"“consolation money”” which was
addition to his approved retirement benefits, was regarded as tax
was paid on account of his service with the company (see also Case
HKRC 981-076 (D43/04); Case K43 (2001) HKRC 480-774 (D80/00); Case
(1998) HKRC $80-544 (D84/97))-

HKRC 780-418 (D83/95), a payment labelled?
yaid to a taxpayer upon his retirement, il
able since il
020 (2005)

—
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If there has been no true dismissal or terminati . i
{EL]_HEJ] gi][}_[t(: -qu-?‘-.]: (D131/00); Case 163 (1999) HKRE '*ﬁ—hé“— T.'ll?}"fl 1108 O
=1h =5 ) 4 T .2 f - . - ol-boaL (LM UM/HE): Lase
SK r[c 7.@:0._11] ﬁHhI:LLM .-b”?j} 12 (D26/94 IRBRD Vol 9, 189); Case E16 I.]L,_JL),;_H“l
il 313 (D27/94 IRBRD Vol 9, 192)). It is the true nature of a pay =y
the relevant circumstances, not the label placed upon th.,‘j L a paymeni n
L‘letet's_ﬂi_ﬂt‘ '}\'hethm' or not it is tax exempt (Case P22 '"‘L'TEI'('}'—\ I“thlt,‘ti:;lt '“l];
f.DT“-":‘*'f.'fi_ ase 127 (1999) HKRC 180-596 ,r[}-;.-q',-g_u;._hi-E_E'Lbgj.. HM—\L H',]‘i
980-595 (D58/" (D59/28); Case 126 (1999) HKRC

5); Case L1

4 e S
In Case J41 (2000) HKRC 980-709 (D104/99), an emplovee receive :
payment as the factory in Hong K -' ) e e
B Clina £ ry in Hong Kong was closed. He was re-employed to
work in @ i factory hougl ] ; poc
o hina factory. Although the new employment letter w s dated
e i ing - . : ! 1 I ds date
1h ediately Imu termination of the old employment, the Board held th tLL
e lane ; = By : \ s a Q that as
- i‘ ¢ L?”-_ U% ment term was only finalised some time after, therefore [‘h '
e ; B ; ¥ ! ) 3 ) , there
E\[::rur: Tfllnlul,ult{.d]\ as distinguished from Case 112 (1999) HKRC %80 :‘NE
25/98).\Thus, the payment was a severance pay e : g
pa as a severance payment and not taxable.

Canipensation for loss of employment

fhe Inland ]{p\-e!?l.ll?.JCC(‘pt_Q that a payment made as compensation for t!
?ificrezrph;}l'nmm or for the settlement of a claim for d;nm -;L*all-;L;.Ft).J\-lr[f;?;]L’;Sbl
SIISS s S50SS O PR - - i SE5 10T Wrong
em 1110\';16‘]1-1;6:?[. ! Tis‘ﬁﬂ\b],{ - “(,1]&[']{'5. tax. Such income does not arise fE):1l1
: }I ‘s ecause the employment has been terminated. The circ e
in which a payment is made must be carefully L,:\&]]Tiﬂi_'d- m'_l :ft a 'LL,I,m#m,I}D:
a payment is indeed compensation as opposed to a p k.Lumlnt % ht't_ﬂer
rendered, a gratuity or some other taxable Curﬁ )8 payment: Jor 58tvices

A special payment recei
e ] 'l .1 1 e ' ¥ 1 (=l T f 1
: p ;-[ ym u.t_.&.uwd by the taxpayer on termination of his employ
';\.;‘:'i: confirmed to be compensation for loss of empl in Case D22 (1994)
2C GRNDTY (42/93 : 1058 mployment in Case D22 (1994)
KRC §80-272 (D43/93 IRBRD Vol 8, 323). The taxpayer's employme o
been terminated by his employer in cont axpayer's employment had
e sk 4] _].h] pl e in contravention of the terms of the
ym itract. e employer therefore ¢ i
B s (_p(m_L th.;.—:.eime agreed to a termination
1 1 compensatior rme e C 1
B s e € ”Epm_.mlun} payment. The compensation
e | r ariser t he employment contrac " was i
réturn for services rendered by the taxpayer. In the : oot ey
e = . 3 axpayer. In the Board's view it was clearl
o made to terminate the contractual obligations of tl i
ek s | ‘tual obligations of the employer and
pensate the taxpayer for the loss of employment s ‘

Similarly, in C
arly, ir se 153 (200 PP
agreed e o L53 (2002) HKRC 980-854 (L ), the Board of Revi

at the ta g ¢ eview
B [«[ e ta.\lpa}tr had been forced to resien by the employer HIi

e a voluntary resignation t : 3 5 ik 20
i v resignation to the outside wor

i;ﬂresen.e a harmoniou : the outside world intentionally to
Iump sum pa
05s of office.

P s 1;.-1?5_:_9 and to maintain both parties’ reputations. The
g - o Ie] MS. |
yme om the employer was thus held to be compensation for
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«80-211 (D24/92 IRBRD Vol 7, 273) because it was a reimbursement of non-

deductible, domestic living expenses incurred by the employee.

In Case 157 (1999) HKRC 980-626 (D142/98), an employer waived a loan upon
termination of the taxpayer’s employment. This amount waived was included
in the termination payment reported by the employer. As the assessment had
been originally issued based on the termination payment reported by the
taxpayer in his return, an additional assessment was issued by the Assessor.
The taxpayer objected. The Board held the amount waived as taxable,
although they did agree to reduce the assessment by the sum of one month’s

salary which was paid in lieu of notice.

In Case K44 (2001) HKRC 9%80-775 (D83/00), the taxpayer was granted an
interest-free loan from the Government. Subsequently, the Government
granted the taxpayer a partial waiver of the loan. The Board held that the
came amount was assessable to the taxpayer at the point of waiver. See also
Case N9 (2004) HKRC 980-985 (D119/02). Tax reimbursements paid to a
taxpayer by his company were regarded as “income from employment” in
Case A139 (1991) 1 HKRC 180-139 (D106/89 IRBRD Vol 6, 391). The Board of
Review, relying on the Privy Council’s finding that a perquisite includes
money expended in discharge of a debt of a taxpayer (Glynn v The
Conumissioner of Inland Revenue (1990) 1 HKRC 990-032), found it beyond
argument that the tax reimbursements in question were chargeable to tax(lt
should be noted, however, that payments made for the benefit of an empiayee
which discharge a liability of the paying employer are specifically excluded
from the employee’s income except in special circumstances (sec GIT)(a)(iv);
see further 92-1500).

The taxpayer in Case M108 (2003) HKRC 980-973 (D389/02)\was entitled to a
provident fund of 15.5% of his salary which would be,paid‘either with salary
or by such other arrangements as the taxpayer might request. The taxpayer
asked his employer to pay the funds to a provident fund company chosen by
him in the United Kingdom. The employer later on offered to the taxpayer a
new scheme which was registered under the Occupational Retirement Schemes
Ordinance. The taxpayer accepted the offer and elected to repay the total cash
he received in lieu of the employer’s provident fund contributions. The Board
held that the amount received by the taxpayer from the employer through the
provident fund company in United Kingdom fell within the definition of
“perquisite” and was assessable as employment income under sec 9(1)(a). The
Board considered that the exemption under sec 9(1){a)(iv) was not available as
the amount was not made in discharge of the employer’s obligation towards
the provident fund company but in discharge of the employer’s own
obligation to the taxpayer pursuant to the employment contract terms.

flj_ ,_5” 5 2011 CCH Hong Kong | imited
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Study leave pay

I\ w-v-!-"'u_: [ a R g ¢ YO i —
.\uu-}hla[_‘ to the Board of Review there is no material difference between
- 2AVE t A vr PR A i { e - =€
annual leave and study leave. Therefore, pay which was received by
_ Lie = ) dan
e 5 c e 1. PR 3 = rseas
A '_‘?}'ﬂd to be assessable to salaries tax in Case F9 (1996) HKRC 980 387
(D40/95 TRBRD Vol 10, 275). T R P

employee of a Hong Kong university whi
employee of a Hong Kong university while he was on study leave ove

The pay received by the taxpayer whi
5 ¥ ed by the taxpayer while on study leave, according to the
Board, was leave pay attributable to services rend i S s
e e b i to services rendered by the taxpayer in
ong Kong, in respect of his Hong Kong employment, and was taxabl
b The ctid - ! g emplo} o as taxable as
:-ud.m {h_t’ study leave pay could not be regarded as tax-exe ':t i L d%
derived from services rendered wholly outside o MESEC e
£ 5 lerec olly outside Hong Kong as was contended
by the taxpayer. ‘ i ‘ i

The taxpayer’s submission that i '

xpayer'’s s ission tha e tak of study leav i

e t2pa S that the taking of study leave constituted service
wascwithout substance having regard to the

ordi . - s 1
HEANe" W LTdIHﬂH meaning of the word

rich is defined in the New Shorter Oxford Encli icti
d he New Shortet Oxford English Dictionary

e TNISSIC - fr one’ : as "(a)
t}.- ]?'lﬁm to be absent from one’s normal duties, employment, etc: (b)
absence from work etc; (c) a period of such absence’’ pw : 2y

Pre-commencement and termination payments

TJ T arbc e ’ r -y [

ay _fnLnT made to taxpayers before the commencement of their employment
or after its terminati  be n rdec ; Slooment
& u]{] s te rmma:um. may be regarded as taxable income from employment
depending upon the circumstances ' : :

g ; stances in which the payment

- PG upan. he oy . \ ts are made. The

status of such payments for salaries tax purposes is examined at §2-1250

Income of members of religious orders

1 ——— o :
Ei:l:‘;.&&:d:‘: ( IIE?-L-H I_I:E _-L-lJ l'epreser.'ttrs the n{ureum position in Hong Kong. In
i ion, rrmt fact that a nun was required to hand over her salary for the
t[;er}eht of her Order did not affect her liabilitv to pay tax on lh';tt ialtl}lrr\:!'[{?i
{ [[)J_I;:rq??g{ [;,\RB tq}kﬁn_rmz: .Emjsédera.ti-.m in Case C17 (1993) 1 I-]K[_EcC"SL}-lll':ﬂ
. 2 BOR {ml;, ;Ljh n_:tllbl]]: tw::(h.];k_zi ]'qum-mtmﬂ received by a Roman
} e C C C L "::_ S5 [ 1 T e " - i
The taxpayer unsuccessfully claimed i:s'J«.mj x: &.h r‘a_gazd.ec?_ds sl pp,
ey Y ) ed that the remuneration was not salary
ince, by tradition, he was bound to give any salary he received to the C|111":"1'
The Inla ‘enue, ac
assesgl:}[;:i iﬁm;;:[:l‘,e;:.x ﬂ:_m_ ‘lf‘q‘_h'aiq‘”L'mr-r_,'“‘Dn"?ﬁio:-" does not raise
| q e 1(-“.,.[.}_ re jlgllt1l_lﬁ orL.‘lers i 1.1_1{= members concerned are
R > a vy U]_.dgr ']'L'J} :\.fﬂ_h IF‘L.Q\'I.{_[]‘[{[?ETHS f‘rum_ the Order which they
i 1o the Order. -1_1 taxpayer in Case C17 (D42/92) sought relief under
utory concession. The facts of the taxpaver’s case, however. did
not meet the criteria. i
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A “recognised retirement scheme' is a collective term for the two t}\'pe:q of
retirement schemes that may enjoy tax benefits and means either a recognised
occupational retirement scheme or a mandatory provident fund scheme
(DIPN No 23 (Revised), para 10).

Retirement schemes previously approved by the Commissioner of
Inland Revenue

The Registrar of Occupational Retirement Schemes assumed J'L:-spunsi'bi].ii}' for
the registration of retirement schemes from 19 November 1993. Previously,
3}‘}?1‘0\)'3] was granted to retirement schemes for taxation purposes b}'lihe
Commissioner of Inland Revenue under the former sec 87A of the Imland
Revenue Ordinance.

The Occupational Retirement Schemes Ordi
transitional period during which it was not necessary for retirement :achulr‘nes
to be registered or exempted from registration. During this transitional period,
any retirement schemes which had received the Commissioner's approval
under sec 87A before its repeal were regarded as “‘recognised occupational
retirement schemes” for tJ\]pLEI'PUSCS. The transitional period expired on 15
October 1995. Accordingly, any retirement scheme that is neither operated by
a foreign government, [101 established under a Hong Kong Ordinance, is now

ince provided a two-year

required to be registered or exempted from registration under the C‘c‘f:!,’p‘-i'-"u'_L“!f?:
Retirement Schemes Ordinance in order to be treated as a ”:'t'-cogmpgu
occupational retirement scheme” for tax purposes, notwithstanding that the
scheme may have been approved previously under sec 87A.

Payments, representing employers’ contribution, froph _mm;___,fmlsm‘l’
: FA\ bf the Inland

occupational retirement schemes under the former sec & \ .
Revenue Ordinance are exempt from salaries tax. Howeyer il zh('_ schemes
approval status have been subsequently withdrawn by :]"_t__‘ In[.and _Re\'-:nue
Department, any payments (representing employers’ L‘L)[]tF?‘D‘thj]j‘.‘ from Ei’f
schemes thereafter will be subject to salaries tax (Case 116 (1999) HKRC ¥80-585
(D33/98 IRBRD Vol 13, 264)).

92-2000 Exemption of payments from recognised
schemes

Employees are entitled to salaries tax concessions in respect of certain ben?tlis
received from “recognised occupational retirement scheme” and "lT.aln.dator}-"
provident fund scheme’”, both of which fall within the definition of
“recognised retirement schemes’* under sec 2(1).

.—72 UO“ 2 2011 CCH Hong Kong Limited
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Any sum received as a commutation of a pension from a “recognised
occupational retirement scheme” is exempt from salaries tax. In addition, any
sum (other than a pension) withdrawn from such a scheme is exempt from
salaries tax, subject to the “proportionate benefit” limit set out in sec &(5) in
he case of a termination of service (sec 8(2)(c), (cc)(i); see §2-0800).

on

-

However, the scheme should be a “recognised occupational retirement
scheme”. Otherwise, any sum contributed to members under the scheme
would be subject to salaries tax (Case 116 (1999) HKRC 980-585 (D33/98)). See
also Case O39 (2005) HKRC 981-095 (D8§3/04).

In Case L14 (2002) HKRC 80-815 (D9/01), the taxpayer was a lecturer with a
university in Hong Kong. The university established a staff terminal benefits
scheme (“Scheme I"), which was registered under the Occupational Retirement
Schemes Ordinance. The taxpayer and the university made contributions to the

scheme

Frerh 1994 to 1996, the taxpayer fought and finally succeeded in her claim
against the university that she suffered personal injuries in the course of her
work. The taxpayer resigned later and her last day was 31 December 1997

In December 1996, the university gave the members of Scheme I the
irrevocable choice of either retaining or leaving the scheme on 1 February
1997. The taxpayer elected to leave Scheme I and received a net sum on 27
February 1997, including “the sum” being the university's contributions
under the scheme.

The Board of Review held that the sum was chargeable under sec 9(1)(ab)(i). It
found that the taxpayer’s employment with the university subsisted well after
27 February 1997. Her alleged incapacity did not lead to the payment of the
sum.

Accrued benefit received from the approved trustee of a manda tory provident
fund scheme on a taxpayer's retirement, death, incapacity or permanent
departure from Hong Kong as is attributable to mandatory contribution is
exempt from salaries tax (sec 8(2)(cb)). Where a taxpayer permanently
departed from Hong Kong but without termination of service, the sums
withdrawn attributable to the employer’s mandatory contribution are not
taxable, but those attributable to the employer’s voluntary contributions are
taxed in full (DIPN No 23 (Revised), para 29),

The following summarises whether certain sums or accrued benefits received
from a “recognised occupational retirement scheme” and a mandatory
provident fund scheme are exempt or assessable to tax (DIPN No 23
(Revised), para 20).

Individual T
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€2-2150 “Rental value”

There are two basic methods of calculating a residence’s “rental value”. The
rental value of hotel or boarding house accommodation is calculated
differently than the rental value of other residences. A residence’s rental value
may be apportioned if an employee performs services outside Hong Kong.

standard method of calculating rental value

The rental value of a residence provided rent-free by an employer is normally
deemed to be 10% of the income which the taxpayer derives from that
employer. The percentage is calculated on the taxpayer’s income alter
deducting:

e any outgoings, expenses and capital allowances allowed as d&.‘dL'LCt.!OﬂS
under sec 12(1)(a) or (b) (see 92-4900ff) to the extent to which they are
incurred during the period for which the residence is provided; and

® any lump sum payment O1 gratuity paid on termination of the
employment (sec 9(2)).

Example

If Mr X was provided with rent-free accommodation by his employ
vear of assessment, in addition to receiving his annual salary of
was entitled to $10,500 worth of deductions, Mr X's income for that year would

be calculated as follows: y
)
. 390,000
Salary 520,000 |
LESS
1 g : P 050
Allowable deductions 10,500
PLLIS
Rental value (10% x (300,000 — 10,500)) + 28950
| EQUALS
= 318,450

Mr X's income

All of the taxpayer’s income is taken into account for the purposes of
calculating the “rental value” of a residence, including any allowances pl‘
fringe benefits which the taxpayer may have received. Removal expenses paid
to a taxpayer who was required by his employer to occupy a room at 2
desienated place have been included in the calculation of the rental value of
prvtiiiéﬁ (D25/86 TRBRD Vol 2, 258). An education allowance was added to
the taxpayer’s salary in order to compute the rental value of his quarters 1o
Case A59 (1991) 1 HKRC %80-059 (D16/90 IRBRD Vol 5, 136).

92-2150 © 2011 CCH Hong Kong Limitet

Sy
]

The taxpayer in Case M91 (2003) HKRC 80-956 (D60/02) failed to convince the
Board of Review that the contract gratuity and the backpay he received from
his employer were made upon “the termination of vﬁ%piohnunt of the
employee” within the meaning of sec 9(2). The taxpayer was employed as a
resident engineer under a service contract which granted him a -_t_‘|i'L'l".'Ll]"E\'
payment upon completion of the relevant service period. He was
subsequently transferred to work on another project and a new se

Wy

ervice
agreement was signed. The Board held that the new agreement was basically

the same as the old agreement and the substitution of the new agreement for
the old agreement did not amount to a termination of wm:*[m'nwnt. It
considered that the gratuity payment and the backpay were part of the
taxpayer's remuneration and not severance payment, and therefore should
have been included in the calculation of rental value.

The rental value of premises provided by an employer, and occupied by two
or more employees, is not pro-rated between the occupants for salaries tax
assessment purposes. There is no provision for the fm—e'nténg of “rental
x—'aiurll' i the Ordinance. [inr each taxpayer occupying a flat provided by the
empioyer, the rental value is 10% of the taxpayer

HKRC §80-109 (D78/90 IRBRD Vol 6, 1)).

s income (Case A109 (1991) 1

Alternative rental value

An employee may elect to substitute the standard rental value calculated as
above with the rateable value included in the valuation list prepared under
the Rating Ordinance or, if the residence is not included in the list, with the
rateable value ascertained in accordance with Pt 111 of that Ordinance.

Electing the alternative rental value is rarely to a taxpayer’s advantage.

The market value of the premises is not relevant and cannot be substituted for
the standard rental value or the rateable value (Case E26 (1995) 1 HKRC
180-323 (D42/94 IRBRD Vol 9, 275)).

Rental value of hotel, hostel or boarding house
The rental value of a hotel, hostel or boarding house is:

Qo0, | A — £+ A 3 . 3 'y
® 5% of the taxpayer’s income — if the accommodation consists of no more
than two rooms; and

® 4% of the taxpayer’s income
than one room.

if the accommodation consists of no more

A single “room" includes a suite of rooms with one bedroom and other rooms
such as a bathroom or sitting room (D23/84 IRBRD Vol 2, 134).

In Case 044 (2005) HKRC 181-100 (D91/04), the taxpayer claimed that the p
of residence provided to him was a “hotel, hostel or boarding house” as
Provided by sec 9(2)(a) of the Imland Revenue Ordinance and -as such the
t_ieenmd rental value should be computed at 4% instead of 10% of assessable
INcome,

Individual Taxation in | fong Kong 9
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Rent-free accommodation v rent allowance

The tax treatment of rent-free accommodation is significantly different from
the tax treatment of a rent allowance. While it is only the “rental “ﬂue.”
(calculated as a percentage of remuneration under sec 9(2)) that is taxable in
the case of rent-free accommodation, a rent allowance paid to a taxpayer is
taxable in full according to the general definition of “income”” provided e
9(1)(a) (see §2-0300) (Case H15 (1998) HKRC §80-523 (D33/97 IRBRD Vol 12,
228); D16/83 IRBRD Vol 2, 54).

Proper control over housing benefit essential

An employer must exercise proper control over the provision of a housing
benefit if it is to be accepted as the provision of rent-free accommodation
rather than the payment of a fully taxable rent allowance. Such control would
include the review of lease agreements and rental receipts to ensure that rent
payments or refunds are used for their designated purpose.

In Case F46 (1996) HKRC 980-424 (D92/95 IRBRD Vol 11, 173) the Board of
Review had to determine whether a portion of the monthly 11}“‘?‘ SLUE
remuneration received by a taxpayer was a rent refund, or _Sll'ltlpl}" an
allowance which would be fully chargeable to tax under sec 9(1)(a). A key
factor in the Board’s decision was the control exercised by the employer over
the housing benefit provided to the taxpayer.

In this case, the taxpayer paid monthly rent of $15,000 for his residence @and

received monthly remuneration which his employer agreed to inclGde @
contribution towards housing. The Commissioner’s view was, that iy
taxpayer simply received a fixed monthly salary, or a salary_%nd 4 rets
allowance, and that the whole amount was subject to tax. On appeal to the
Board of Review the taxpayer argued that his remuneration pagkage was at af
times allocated between salary and contribution to rent afd that suffmlen;
control was exercised by his employer for his rental benefit'to be regarded as@
rent refund. The Board of Review agreed with the taxpayer.

The taxpayer's original contract of employment had provided for
contribution to the clésl of housing and an amount of $1 5,000 per month hadS
been agreed upon when the taxpayer arrived in Hong Kong ar of
suitable accommodation. The taxpayer had at all relevant times paid ren:ent--
$15,000 per month and had submitted a copy of the lease and allf relevant ..
receipts to his employer. On the basis of these facts, the Board found the&tmh{‘
payments of $15,000 per month made by the employer to the taxpayer Wi o
his lump sum remuneration were refunds of rent. Accordingly the ta‘)fpa}‘ i
was assessable to tax, not on the amount of the rent refund, but on the "~ renes
value” of the premises calculated under sec 9(2).

e I o R TS vl
A different result arose in Case E71 (1995) 1 HKRC ‘SD-JOS (D19/95 iRBF:D £
10, 157). In that case, amounts which the taxpayer claimed were rent pay™

92-2250 ® 2011 CCH Hong Kong HIES
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and refunds made by his employer were found to be cash allowances placed

general]}f at the disposal of the taxpayer. The employer had not been

concerned whether the payments were actually spent by the taxpayer on
housing. Accordingly, the Board found that the payments were simply
allowances which were properly subject to tax under sec 9(1)(a) (see also Case
M77 (2003) HKRC 980-942 (D40/02); Case L53 (2002) HKRC 480-854 (D70/01);
Case L9 (2002) HKRC 980-810 (D149/00); Case 19 (1999) HKRC 9%80-578
{DEI-’E‘]S )

o

In Case 184 (2000) HKRC ¥80-653 (D18/99 IRBRD Vol 14, 204), the taxpayer was
entitled to housing allowance as part of his income under the terms in the
employment contract irrespective of whether he had incurred the housing
expenses; the amount was not intended nor paid as a refund to him under sec
9(1A)(ii). See also Case N41 (2004) HKRC ¥81-017 (D35/03).

Labelling income as “rent refund” not enough

The tzoteayer in Case G31 (1997) HKRC 980-469 (D34/96 IRBRD Vol 11, 497)
failed ;10 convince the Board of Review that amounts received by him were
eent refunds. It was not enough that the taxpayer and his employer had
untered into an agreement under which portions of the taxpayer’s income
were labelled as rent reimbursements.

In Case G31 (D34/96 IRBRD Vol 11, 497) the taxpayer, who was paid on a
gommission only basis, had entered into an agreement with his employer for
the reimbursement of rental expenses. The agreement was entered into
specifically to take advantage of the tax benefits under sec 9(1A).

Under the agreement the taxpayer was reimbursed for his rental expenses and
received cash remuneration to the extent that his commission earnings
exceeded the amount of rental expenses already reimbursed. The agreement
was conditional upon the taxpayer providing rent receipts. If his commission
eamings fell below the rental expenses he was required to make up the
shortfall. Conversely, if he did not incur rental expenses, and produced no
tental receipts, he would be paid the full amount of his remuneration in the
form of commission.

the Board of Review rejected the taxpayer’s rental refund claim on the basis
hat, in reality, the taxpayer and his employer had not agreed upon an
employment package comprised of the two components of rent refund and
f0mmission. Rather, the taxpayer’s package was comprised only of
fmmission, subject to the agreement that, depending on the commission
&almed, part of the commission would be labelled as rent refund. In fact the
ole amount was commission earned on an agreed commission pay-out
-The arrangement entered into by the parties did not convert taxable
LOmmission into rent refund within the meaning of sec 9(1A).

h'ljl\'idl.la| Taxation in | jong Kong 22250
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should be based on the share value at the time the share certificates are
available for disposal (Case J7 (2000) HKRC §80-675 (D43-99)).

When salaries tax is chargeable (or just potentially to be chargeable;

irrespective of the ultimate outcome (DIPN No 38 (Revised), para 34)) under

sec 9(1)(d) on a gain realised by the exercise of a right, then salaries tax is not

chareeable under anv other provision of the Ordinance for the receipt of that
&€ +HILCEL A8y F : e

right (sec 9(5)). This provision prevents a charge to salaries tax arising at the

5

time the option is granted, as occurred in Abbott v Philbin 39 TC 82, and double
taxation is avoided.

In March 2008, the Inland Revenue Department issued revised DIPN 38 which
added a new section addressing the assessability of stock award benefits, as
well as an analysis of reporting and administration considerations.

In determining when stock awards will be taxed, the new DIPN 38 (Revised)
focuses on the point at which the employee participant is regarded as fully
entitled to ownership of the shares, or when the employee is entitled to the
full economic benefit of the shares.

The Inland Revenue Department outlines two approaches: the upfront
approach and the back-end approach.

The upfront approach addresses plans in which stock is awarded but is subject
to some restrictions. According to the Inland Revenue Department, thé
employee receives a benefit in the form of the shares at the time of grant ang
he or she will be assessed at this time (ie upfront). Salaries tax wilixbe
chargeable on the market value of the stock at the date of grantaith no
subsequent tax charge on dividends received or on capital growthaiiany.

The back-end approach addresses plans in which specific copditions have to
be satisfied before the stock is vested in the employee. It is fhe,inland Revenue
Department’s position that when the stock is granted, e ¥mployee receives
only a promise to the shares; vesting does not take\Dlate until the relevant
conditions are satisfied. Salaries tax will be chargeable on the market value of
the stock at the date of vesting (ie the point at which rights to the stock pass to
the employee).

Similar to the provisions applicable to stock options, when an employee is
departing Hong Kong permanently and there are stock awards assessable
under the back-end approach, the employee may elect to have all unvested
shares to be treated as vested at the time of departure from Hong Kong
(“deemed vesting election”). Once an election is made, it cannot be
withdrawn. On the other hand, the Inland Revenue Department will not seek
to raise an additional assessment subsequently simply because the value of the
stock has increased at the time of actual vesting.

122700 5 2011 CCH Hong Kong Limited
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IDENTIFYING “EMPLOYMENT"” OR “OFFICE"

42-2800 Identifying an “office”

An “office’” has been described as:

a subsisting, permanent, substantive position which had an existence
independent of the person who filled it, and which went on and was
filled in succession by successive holders”: Great Western Railway Co v
Baxter (1920) 3 KB 266.

The office of director is an “office’” for salaries tax purposes and, accordingly,

director’s fees attract salaries tax. In D6/88 IRBRD Vol 3, 154, the ta\pa\'L:r',_::

director of eight companies, was assessed to salaries tax on his director’s fees.

The taxpayer’s argument that his activities were those of a professional and

that his fees should have been assessable to profits tax, rather than salaries tax,

was rejeCted. The Board decided that the position of a director is an “office”.

Ry the source of office income, see 2-33

12-2850 Identifying “employment”

Income is derived from “employment” if a relationship of master and servant
exists between the taxpayer and the employer, in other words, where there is a
“contract of service” as opposed to a “‘contract for services” (Cassidy
Ministry of Health (1951) 1 All ER 574 and D19/78 IRBRD Vol 1, 323). Income
derived by a self-employed taxpayer or an independent contractor does not
attract salaries tax but is normally assessable to profits tax.

Control test

The original test for determining whether a master and servant relationship
exists focuses on the amount of control exercised by the employer on the basis
that “a servant is a person subject to the command of his master as to the
manner in which he shall do his work" (Yewens v Noakes (1880) 1 TC 260, CA
(quoted in DIPN No 25)).

The extent to which a taxpayer is under the direction and control of another

person is still an important consideration in determining whether a
relationship of master and servant exists (Naric/

Prirrall Tas ICIAT) R4 ATC AN2E : ;
Fayroll Tax (NSW) 84 ATC 4035). It does not always follow, however, that

—_ = s A :
h Pty Ltd » LOomimissioner of

taxpayers who are engaged to do work are independent contractors simply
because there is no control or because the control is insienificant or neeligible

(D67/87 IRBRD Vol 3, 97).

See also Case H55 (1998) HKRC §80-563 (D121/97).

Individual Taxation in He
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ne Company

Islands of Country f. Both companies were ultimately owned by or
ncome from

G in Country a. The taxpayer tried to justify his omission of i
the employment duties for Company K were all

Company K on the basis that
f Review considered that there

performed outside Hong Kong. The Board o
was in reality only one employment and that was with Company B-AP.
Company K had no staff. When the taxpayer was made redundant in 1998,
Company B-AP issued the termination letter (which covered Company K as
well) and Company B-AP made the notice in lieu and last two salary
payments for Company K. These were recorded in the accounts of Company
B-AP.

€2-3300 Extension of basic charge to non-Hong
Kong employees working in Hong Kong

The basic charge to salaries tax (sec 8; see 92-0300) is specifically extended to
include all income derived from services rendered in Hong Kong, including
leave pay attributable to those services (sec 8(1A)(a)). Liability to salaries tax
arises under the extended charge when a taxpayer provides services in Hong
Kong, even though his or her e_mijlo_\'ment is not technically located in Hong
Kong. The extension applies only to employment income, not to income from

an office of profit.

Qualification of extension
If a non-Hong Kong employee only renders services in Hong Kong durifg
visits which total not more than 60 days in a year of assessment, theil the

income derived from those services is exempt from assessment to salaries tax

(sec 8(1B)).

For more on the “60 days rule”, see «2-3700fF.

Apportionment
Kong employee falls within the exiension imposed under
total income is apportioned. The apportionment is

sec 8(1A)(a), his or her
normally made on the basis of the period of time the taxpayer spent in Hong
at portion

Kong that is, on a “‘time-in, time-out” basis (see 92-3850). Only tha
of his or her income which relates to services rendered in Hong Kong 15

assessable to Hong Kong salaries tax.

When a non-Hong

The nature or importance of the services rendered in Hong Kong is not
a “time-in, time-out” basis. Income

relevant when apportioning income on
argeable 0

from services rendered in Hong Kong will be apportioned and ch
Hong Kong salaries tax even if the work done in Hong Kong consists only of
non-productive negotiations or ot 12 (1997)
HKRC %80-448 (D1/96 IRBRD Vol 11, 290)).

her preparatory work (see Case G

2011 CCH Hong Kong Limited

L)

2-3300

Apportionment may be made on a different basis than the “time-in, time-out”’
x -} Tar o e - . o ) i =
approach only in certain exceptional circumstances. For example, an

- b1 I Co. AL o C
appﬁ‘-]tmnment may be made on the basis of the actual remunerati
attributable to services rendered i if - ek

5 ‘ ; ec 1§ £ fi Ci i
- S DS in Hong ].\mnc', if the employee can establish
i rate of remuneration for the services rendered outside Hone Kone
I P ¥ Tan = - ! : -
was substantially greater than the rate received in Hong Kong (DI I’ No 10
fros subs ally: g Kong (DIPN No 10
(Revised), para 29).

The “time-in, time-out” basis of apportionment may be precluded by

express provision of a taxpayer’s employment contract. However, there u TI
%m\'&‘ lﬂlhe a provision in the contract specifically allocating tlrne tax '11?“'}‘
mcmnejn relation to the services rendered bv the {axpaver Enzide lm‘d' E;tjiih
Hong Kong. Otherwise, there would be no justification for allocating a high '=‘
Ifwl of income to the taxpayer’s services rendered outside Hon‘D %1 vD"E[
Case G37 (1997) HKRC Y80-475 (D53/96 IRBRD Vol 11, 'ﬁou -

Em[.:lm{u]h should include, in their salaries tax return, both remuneration

e ~ i -1 T H : AL

recei u; fmall_x and all other remuneration related to their employment (eg

recG1pts from an overseas parent company or ' ppo nent
seas parent company or head offic ; rti >

e pany G tice) for apportionment

\2-3350 Source of office income

Taxp.n}'er.f- who hold an office of profit (eg company directors) are liable to pay
salaries tax on any fees paid to them for their services if th.er L‘;m-t?'ﬁl E‘ﬁé
management of the corporation or entity in which they hold the mtfi ‘c‘“_
exerc:f?‘;fd in Hong Kong. Officers’ fees are chargeable to tax under the L:& ic
charge in sec 8(1). The officer’s residence is irrelevant. g

]A1n otf;;L is located in the place where control and management are exercised

ne officer's services are also regar » bei Y ¥ ! lace

P ek {9'; ; garded as bﬁmg rendered in that place

éont- . 1 v Gues 0). Therefore, if an office of director, for instance, is

o » I : [ 7 : i

¥ ]LKE‘.L in Hong Kong, any fees derived from the office are said to arise in
ong Kong, even if the director actually resides out of the territory

Neithe oxtensi f salari iabili
er the extension of salaries tax liability to services rendered in Hong
Kong (see 92-3300) nor the exempti for servi : .
gre e X “‘égmf .1 mption tor services rendered outside Hong
g s [2-3 nas any relevance to an officer’s fees t 0
) ) ) r's fees. Both r o ’
Al relate only to

12-3400 Source of pension income

Pension income is deri :
5 ncome is derived fror ¢ if i ich it i id i
e B aetied om Htm‘g Kong if the fund from which it is paid is
k- 'ba and controlled in Hong Kong. Any portion of a pension which is
ributa arvices rendered ; ool : i ;
Kgncu?-lb]]e to services rendered in any office or employment outside Hong
15 15, however, exempt from tax. This exem stion applies ev if fhy
B owever, -2y ption applies even if the
nary source of the pension is Hong Kong (sec 8(2)(ca)). The excepti
this is if the taxpayer was sloyed toi e oy by e Gttt bt
xpay as employed outside Hong Kong by the Government.

|Hdi\.'|[|u.—|i Taxati i "
dl laxation in Hong Kong :
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ASSESSABLE INCOME

€12-4500 “Assessable income"” defined

The “assessable income” of a taxpayer is the total income accruing to him or
her from 111 sources in a year of assessment (sec 11B). The term “year of
assessment’’ is discussed at §2-4550.

Income accrues to a taxpayer when he or she becomes entitled to claim
payment of it. However, income can only be included in the taxpayer’s
assessable income if it has been received. Income which has accrued but has not
been received is not assessable. These concepts are clarified at 92-4650 and
§2-4700.

The Ordinance’s definition of assessable income (sec 11B) states that it
includes income “from all sources”. This phrase is qualified, however, by the
basic charging section (sec 8) which dictates that unh income which arises in
or is derived from Hong Kong (see §2-3000) is char gmb!w to salaries tax.

92-4550 ""Year of assessment”

A “year of assessment”” for the purposes of the Inland Revenue Ordinanc
year commencing on 1 April. Salaries tax is charged on a current year bakis
That is, salaries tax liability is based on the actual income of the relevaptycar
of assessment. '

Example — Basis period

The b period for the 2011/12 year of assessment is 1 April\2811 to 31 March
2012. A taxpayer who is e -*'11plcn. ed in one or more employniént or offices during
the period from 1 April 2011 to 31 March 2012 will be chasged to aries tax on
his or hm total net assessable income from all employment and offices, for the
2011/12 year of

dassessment.

92-4600 Commencing or ceasing to derive income

For the purpose of ascertaining assessable income under sec 11B, taxpayers
are deemed to commence (or to cease) to derive income whenever they
commence (or cease) to:

® hold any office or employment of profit; or

® become entitled to any pension (sec 11C).

912-4500 5 2011 CCH Hong K

Limited
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The process of determining whether a taxpayer has commenced or ceased
employment is simp lified to an extent by reporting requirements set down in
the Ordinance. Employers have a duty to notify the Commissioner whenever

a person who is likely to be Lhm«'mble to salaries tax commences or ceases
employment (sec 52(4), (5); see §9-3100 and 19-3200). Nevertheless, in certain
situations it can be difficult to resolve n"‘elhe] a taxpayer’s office or
employment has ceased or been terminated.

Whether a taxpayer’s employment has been terminated is ultim ateu a
qurmluu to be determined on the facts. Tt is important to remember that there
is a distinction between a \.Lmtmd of employment and the employment itself
(Case A135 (1991) 1 HKRC 980-135 (D101/8% IRBRD Vol 6, 375)). A taxpayer’s
duties and terms of =*mp]m ment may change, and he or she may even be
employed over a period of time under different contracts. This does not
necessarily mean, however, that the taxpayer’s employment itself has not been
“ase A135 (D101/89); D37/88 IRBRD Vol 3, 360; D14/86 IRBRD
Vol2,'250). The entire facts must be considered.

CD}'I['IH‘.L'U'L]"\ [see (

Cessation of remuneration

The mere cessation of remuneration may not L‘c*ru\;e an office to cease to be an
office of profit (Henry v Galloway (1933) 17 TC 470). Taking leave without pay
for instance does not amount to a cessation of melo} ment. A taxpayer who
had taken leave without pay from his employment unsuccessfully claimed
that he had ceased to hold an office or employment for profit in BR 3/71
IRBRD Vol 1, 23. The argument failed because the taxpayer had intended to
return to duty at the end of the leave period and his employment contract had
not been terminated.

Re-employment by same employer

A complex situation arises when an employee resigns or retires from
employment but is subsequently re-employed by the same employer on
different terms. Whether or not this constitutes cessation of an office or
employment aepe-‘da upon the extent to which the terms of employment have
been changed and any differences in responsibilities and duties. If the terms of
employment are not L.ubm.c.nrm]]a different, there will have been no cessation
Case 112 (1999) HKRC %80-581 (D25/98); BR 3/73 IRBRD Vol 1, 103.

However, in Case 120 (1999) HKRC 9%80-589 (D43/98), the Board found that
there had been a breach of contractual rights between the employer and the
taxpayer. The long service fund that had been paid with the loss of
employment was therefore held not to be taxable.

Individual Taxation in Hong Kong 12-4000
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If an employee directs an employer to deal with hisv or her 1[1come_in a certat_n
way, such as instructing the employer to pay a third party, that income will
have been dealt with on the employee’s behalf and is deemed to have been
received (Case E13 (1995) 1 HKRC 80-310 (D22/94)).

In Case E46 (1995) 1 HKRC §80-343 (D65/94 IRBRD Vol 9,369), an employee’s
contributions to a pension fund which were deducted directly from his salary
could not be excluded from his assessable income as claimed by the employee.
The income from which the contributions had been deducted haL_i ac-f]'ued to
the taxpayer and the amounts of the contributions had been “received”” by the
taxpayer as they had been dealt with on his behalf.

Payments made to a third party on behalf of a taxpayer must be distinguished
from payments made to a third party in place of the taxpayer. A taxpayer
cannot be assessed to tax on income which he was never entitled to receive.
This was demonstrated in Case E4 (1995) 1 HKRC 980-301 (D11/94) in which it
was found that a taxpayer who had arranged for a substitute worker to take
over his duties when he left his employment was not assessable to salaries tax
on the income which was paid to the substitute worker. When Hu? taxpayer
left his employment the substitute worker was paid the salary which would
have been paid to the taxpayer. The substitute worker was em ployed a_nd paid
directly by the employer. The taxpayer was not ent;tied. to receive any
pnvmént from the employer during the period that _the subsmt}te worker was
employed; he did not employ the substitute, nor did he exercise any control
over him. The taxpayer was not liable to pay tax on money which had beert
paid to the substitute not on behalf of, but in place of, the taxpayer.

Income received but not accrued

Just as income which has accrued but has not been received Ry aitaxpayer is
not assessable to salaries tax (see §2-4650), income which has\Deen received
but which has not accrued to the taxpayer is not regarded as assessable
income. A Hong Kong government contract officer was\paid a gp}tuit}-’_ t?ur
davs before the date on which he became legally entitled to it in BR 13/74
[RBRD Vol 1, 159. It was found that the gratuity did not accrue, and was
therefore not chargeable to salaries tax, on the date it was received.

A taxpayer who refunded her final month’s salary to he.r em_p_]ty}-'er in lieu of
notice was assessed to salaries tax on the refunded sum in D15/88 IRBRD VC.J
3. 223. She claimed that the sum was not chargeable to salaries tax because i
should have been treated as if she had never received it. However, the Board
found that the sum was assessable. It did not matter whether the amount was
paid and then refunded or if there was a set-off and the taxpayer p_h}-'sw_all}?
received one month’s less salary. The set-off implicitly involved receipt of the
month’s salary which would therefore be chargeable to tax.

© 2011 CCH Hong Kong Limited
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42-4750 Spreading back lump sum payments

A lump sum paid to a taxpayer upon the cessation of his or her employment
can be spread back over the period of employment (sec 11D(b)(i}). The
following payments can be related (or spread) back and regarded as income
which has accrued during an employee’s period of service:

® a lump sum payment or gratuity paid upon retirement from (or
termination of) an office or employment;

® a lump sum payment or gratuity paid upon the retirement from (or
termination of) any contract of employment; or

® alump sum payment of deferred pay or arrears of pay.

The spreading back provision does not apply to leave payments (D21/84
IRBRD Vol 2, 130).

Lump sup{ gratuities received other than upon retirement or termination, ie
while aAaxpayer is still employed, are not permitted to be spread back under
sec 11D€ven though they may relate to previous years of service (Case E19
(1995)-1 HKRC 80-316; (D39/94 IRBRD Vol 9, 204)).

When an employment contract is renewed, a lump sum which was paid upon
the conclusion of the original contract can be spread back. Spreading back a
marriage gratuity paid to an employee upon retirement has been allowed
although the employee was subsequently re-employed on month-to-month
terms (BR 17/76 IRBRD Vel 1, 223).

Time limit for spreading back payments

Payments may only be spread back over a maximum of three years. If the
employee’s period of service exceeds three years, the payment is regarded as
income accruing at a constant rate over the three years up to either the date on
which the employee was entitled to claim the payment or the final day of
employment, whichever was earlier.

The opportunity to spread back a lump sum payment is available irrespective
of whether the payment is paid to a taxpayer during his or her employment or
after the employment has ceased.

Application for spreading of payment

A taxpayer must apply in writing within two years of the end of the year of
assessment in which a lump sum was paid in order to claim the advantage of
spreading back. Normally, the Department will inform a taxpayer when it is
clear that it would be to his or her advantage to make the election. The
spreading calculation may even be made when no formal application is

lodged.

Individual Taxation in Hong Kong
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expenses incurred for business purposes. If they fail to do so, the deduction is
not allowed (D25/87 IRBRD Vol 2, 400).

In Case 118 (1999) HKRC 980-587 (D39/98), the taxpayer received a mileage
allowance for his home-to-office journeys. He claimed a dr‘dugtlinn in respect
of the mileage allowance as being capital expenditure depreciation on the car
he had pmi‘hasect. The Board looked at “,h&'th,m' the expenses had V_beeﬂ
incurred wholly, exclusively and necessarily for the production of the
assessable income. Although the taxpayer was required to travel between
places of work in District \ he was not required to drive his own car for such
travels. Hence, the appeal was dismissed.

Gee also Case R35 (2008) HKRC 981-253 (D11/08); Case R16 (2008) HKRC
€81-234 (D26/07) and Case 015 (2005) HKRC 981-071 (D35/04).

92-5100 “'Necessarily" incurred

To be deductible an outgoing or expense must have been r:e-l‘f;ﬁa-:rr'.f:": ncurre
the production of assessable income. The term “necessarily” is r:-!}'u:i]};
interpreted as meaning: essential to the conduct of employment. To qualify as
a deduction, therefore, it is not sufficient that the expenditure was desirable or
that it assisted in the production of income. The vxpenditm‘u must have been
vital such that it would have been impossible for the taxpayer to have
produced the income without incurring the expense.

incirred in

Expenditure is not necessarily incurred simply bt‘cause_ an employer ]'EL]L_Ii['E’L‘S- it
to be incurred. The test is not whether an employer imposes an expense :.1‘.*
whether the taxpayer’s duties could not be performed 1~.'1‘i.h{.)ut incurring:ite
expense. A taxpayer who was required by his usnp]oygr to join a club_in nt'der
to foster business contacts was not entitled to a deduction for the sul§sariptions
paid to the club (Brown v Bullock (1961) 1 WLR 1095).

It is not enough that it was desirable for the taxpayer to incyi\tive expenses in
question; it must have been essential. When expenses ate ot 111_curred !ro
satisfy a practical need arising from the circumsh‘amg; of the taxpayer§
employment, they are not deductible. A taxpayer wilarncurred 'uxpen?es in
undertaking a course of study was not entitled to a“deduction because the
course was not essential; it was only desirable (Case A15 (1991) 1 HKRC
180-015 (D50/89 IRBRD Vol 4, 527)).

A nightclub manageress successfully claimed as deduc_’tiun in the pll'udul‘tiu'n
of a\'aesmble income the amount paid to another person for introducing puhhf
relations staff to her (Case K42 (2001) HKRC $80-773 (D79/00)).

A travel agent could not deduct travel expenses from his il‘acomg because th?}'
were incurred as a matter of convenience rather than practical necessity
(D25/87 IRBRD Vol 2, 400). A lecturer was not entitled to a dedu{tipn for
conference expenses because they were not necessarily incurred in the

, s 3 i o3 o oY 5 = I ’i on
performance of his duty to contribute to scholarship but had been incurrec

12-5100 & 2011 CCH Hong Kong Limited
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account of his personal circumstances or volition (Case A46 (1991) 1 HKRC
180-046 (D89/89 IRBRD Vol 6, 328)).

A lecturer could not deduct the discounts and subsidies as well as his loss of
cash from theft, which arose from his order of the textbooks from the
pub]ishers for sale to the students. It was because the loss was not necessarily
incurred in the production of his assessable income (Case [76 (2000) HKRC
180-645 (D8/99)).

In D67/87 IRBRD Vol 3, 97 a musician who was required to engage and pay
substitute musicians if he was absent from work was not entitled to a
deduction for the salaries he paid to them. This was because the taxpayer had
not established that the alleged payments were necessarily incurred in the

sense that, on each occasion when he engaged a substitute, he did not have the
choice of performing the duties in person.

12-5150 “Incurred’” defined

Oniy\ah established liability, or a definite commitment, arising in the year of

assessment in which a deduction is sought, is considered to have been incurre
v the production of assessable income in that year. It is not essential that any
payment actually be made during a year of assessment. Rather, if an actual
and known liability of an ascertainable amount exists on the last day of the
year of assessment, a deduction will be allowed. An anticipated future
outgoing or expense, however, is insufficient to qualify for deduction.

Y2-5200 “In the production of assessable income”

There must be a substantial connection between expenditure and assessable
income before the expenditure will qualify as an allowable deduction. Tt has
been stated that the requirement that expenses must be incurred “in the
production of assessable income” is not materially different from the United
Kingdom requirement that expenses be incurred “in the performance of the
duties of the office or employment of profit”” (Commissioner of Inland Revenue v
Humphrey (1970) 1 HKTC 451). The interpretation of the requirement is strict
and narrow. If there is no evidence of a connection between expenditure or
payments made by a taxpayer, and the taxpayer’s income, the claim for a
deduction must fail (Case 022 (2005) HKRC 981-078 (D45/04); Case B21 (1992) 1
HKRC %80-182 (D59/91 IRBRD Vol 6, 445)).

To be incurred in the production of assessable income, expenditure must do
something more than enable the duties of employment to be performed. The
expenditure must be incurred in the performance of those duties. Thus, in the
Humphrey case, travelling expenses incurred by a taxpayer in getting to his
Place of employment were not allowed as deductions since, when travelling to
his place of work, the taxpayer was not on duty.

Indlividual Taxation in Hong Kong 92-5200
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2 e 26E(6A), if a person revokes a claim Ll[‘u‘h-,‘l‘_r'ut_’( 2|jw£._£_f:w.:latte.1' i\ years
it i I sar of assessment to which the claim relates, the
e assessment of the tax p‘:j-,.-’nljie |in
after the revocation. >ection

from the expiration of the y f ass
sssessor may make an  additonal
o N ) ° e - AT re

of the revocation within two years

O e 1s if it were an assessment made

i ' ition essment
60(1) will apply to the additional assessn

under that section.

Interest on premium paid to the Hong Kong Housing Authority

In Case 111 (2002) HKRC €80-812 (D2/01), the taxpayer and his :f”;) ]-J.ltm'!g..
A g sine Authority (“the Authority™ ).
S he Hong Kong Housing Authorty | Au y
surchased a flat from the Hong Rong & BRI Y X, Ladgaia
];f .re were restrictions on the alienation of the ‘.?at which deLlLL]. g;e
s ) ; Authority. After his wife pﬂssed away, the flat
) bsequently applied to the
aver financed payment of

payment of a premium to the
was vested in the taxpayer. The taxpn}ﬁ1 :Li
- 7 | e .1 1 3 D
rity for assessme f the premium. The taxg nent
Authority for assessment O fpayec QHMESCIE Y
' 2 bv wav of a bank loan. The taxpayer claimed a deduc
the premium by way of a bant Z tapayer
home loan interest in respect of the amount borrowed.

i . f ] i an interest
The Board of Review confirmed the disallowance ot the home loan inte ;;
laimed in respect of the premium. It held that the _pumu..m ll.q_
B | o ¥ | Spec L g A . ; : e =
o .deration for removal of the restricion OVer the taxpayer’'s su T mgf
welling, The p e f sderation for the acquisition o
i iu 7as 1 ferred consideration for the acquus
dwelling. The premium was not deferred ¢

the flat.

- . e N
S lso Case N66 (2004) HKRC 981-042 (D87/03) and Case M26 (2003) HKRC
oee alsc ase INDOD Lo ) C

€80-891 (D139/01).

«2-6750 Limitations on deduction

% ~

L e o . ! I £ St 1 1er 5 'i__"'bE
1 ME T 28| 8l 1] | 1 ome IL:"L b AL tarest under 5€

\ td\l. aver is I Lt L’l“'?'ll-!lt. for a aed Ukt on Ic

if:

3 educti - any other
' i est 1S able as a deduction under an)
(i) the home loan interest is allowable :

. entie Ordinance
section of the Inland Revenue Urainance,

ine has been allowed the
i id for her dwelling has been allowed to
(ii) home loan interest paid o1 another d‘ntl.l[.}_} has | en. Aowe il
. taxpaver as a deduction for the same year of assessment (other the ok
axpaver dbs o L I | b o e : e
\'i]’huj of sec 26E(3)(b), which allows an aggregate deduction in resf
multiple home loans, see above};

1) 8

i hav h : been allowed to the
(i) deductions for home loan interest have already been allowec g
1) eC 5 ) 1 AN .y 5
o ‘E saver for ten years of assessment, whether continuous or Nnot -
axpayer 10 1 years U 55 . ; el
Ll}’tkzler in respect of the same dwelling or an) other dwelling {
whne 1 spE .

26E(4)).

92-6800 Nomination for deduction from spouse’s
income

If a taxpayer is entitled to a deduction for home loan interest under sec 26E in
a particular year of assessr

) nent, but has no income, property or profits
chargeable to tax under the In

d Rever Ordinance, the taxpayer may
nominate his or her spouse to claim the deduction for that year of assessment.
This is subject to the condition that the spouse must be living together with
the taxpayer (sec 26F(1)).

Once a taxpayer has made such a nomination, he or she will cease to be
entitled to the deduction which has been passed on to his or her spouse (sec
26F(2)). The Commissioner will notify the taxpayer in writing about the
nomination (sec 26F(3)).

When a nomination is made by a taxpayer for the deduction of home loan
intergst Mrom his or her spouse’s income, it can only be revoked by the
taxpyyer by notice in writing to the Commissioner within six months after the
aate on which the Commissioner has notified the taxpayer about the
homination in accordance with sec 26F(3) (sec 26F(4)(a)). Where a nomination
is revoked under sec 26F(4)(a), the nomination will be deemed not to have
been made (sec 26F(4)(b)).

CONTRIBUTIONS TO RECOGNISED RETIREMENT
SCHEMES

92-6900 Deduction for contributions to recognised
retirement schemes

Section 26G allows salaries taxpayers and taxpayers electing personal
assessment to claim deductions for contributions to recognised retirement
schemes, subject to certain limitations.

A taxpayer will be able to claim a deduction of up to $12,000 per year of

assessment in respect of contributions to a “recognised retirement scheme’
{sec 26(G(1)—(2), Sch 3B).

Deductions will be available for contributions to any:
® recognised occupational retirement scheme; or
® mandatory provident fund scheme.

Both types of scheme fall within the definition of “recognised retirement
scheme’” under sec 2(1).
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