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THE PASSING OF PROPERTY AND RISK UNASCERTAINED GOODS FROM AN IDENTIFIED BULK

(i) Cis introduced as an extra purchaser having an undivided share of three-twelfty Seller Delivers Goods Out of the Bulk to Another Buyer in

the bulk, thereby diluting As and B's undivided shares to five-twelfths and f ursuance of a Contract Other Than One to Supply Goods from
twelfths respectively. Al particular Bulk
The second of those two solutions cannot apply because of the rule that the seller capy )
give that which he does not have; he can give only that which he has got. This rule is kng
by its Latin: nemo dat quod non habet (no one can give that which he does not have) ';‘;
fully explained in Ch.5. Since, immediately prior to the sale to C, the seller has only
undivided share in one-tenth of the bulk of 1,000 tonnes, that is all C can get. Thus As 3
B's shares remain undiluted and C gets an undivided share in one-tenth of the bulk of 1 a
tonnes. Suppose now, however, that the seller delivers to C, pursuant to the seller's contr,
with C, 300 tonnes out of the bulk. If at the time of that delivery C takes in good fg
unaware of A's and B’s contracts, C will obtain complete property in the 300 tonnes deliv
This is because of s.24 of the Sale of Goods Act, which creates an exception to the rule 5 in 100 tonnes be given to X? The answer lies again in s.24 that, despite the fact that
the seller cannot pass property (i.e. ownership) which he does not have. Section 24 appl e seller does &\have a right to any more than 500 of the 1,000 tonnes, he can
where a person, having sold goods, continues in possession and then delivers the gag sertheless p o X good title to goods already sold to A. This occurs, by virtue of s.24,
under any sale or other disposition to another person who takes them in good faith a d that\X’ takes in good faith and unaware of As contract.
without notice of the previous sale.®® When in these circumstances C obtains property in t b
300 tonnes that are delivered to him, A's and B's rights are reduced to undivided shares in .
reduced bulk of 700 tonnes, shares of five-ninths and four-ninths respectively. That i Bulk is Destroyed, Reduced or Damaged by Accident or Act of
effect of s.20A(4) which provides that where the aggregate of the undivided shares of b
in a bulk would exceed the whole of the bulk, the undivided share of each buyer is red
proportionately so that the aggregate of the undivided shares is equal to the whole bulk.
the next thing that happens is that the seller becomes bankrupt, A and B will be entitled
take the remaining 700 tonnes and divide it between themselves in proportions of five
This will of course leave each of them with a shortfall and to that extent they wil

that the bulk is 1,000 tonnes and that A is the only buyer to whom the seller has
d to sell goods (500 tonnes) from that particular bulk and suppose that A has paid
_|n that case a delivery to another buyer (X) of 100 tonnes will simply reduce the bulk
tonnes and A will then have an undivided share of five ninths of the 900 tonnes
ing. Now, however, suppose that the quantity sold and delivered to X is 600 tonnes out
ulk. The effect of this delivery is to reduce the remainder of the bulk to 400 tonnes.
ly, complete property in the remaining 400 tonnes will pass to A. The sale and supply
tonnes to X appears to have reduced A’ rights by 100 tonnes. How can As proprietary

e that there are 1,000 tonnes in the bulk and that A has contracted to buy, but has
et paid for, 500 tonnes of them. In that case A will have acquired no property, not even
divided share in the goods. That being so, no risk will have passed to A, unless the
have agreed otherwise or else the seller can establish that delivery has been delayed

unsecured creditors of the seller. A S ) )
: il N As own fault.®” A's contract will become frustrated at common law if the contract has
Of course it could have happened that, shortly before becoming in i, the sell impossible, e.g. if the bulk is totally lost in an act of God h id l
delivered out of the remaining bulk of 700 tonnes to one or other of 2 Suppose the B Y of Li0d, such as an accidenta
that, before becoming insolvent and bankrupt, the seller delivered to B tonnes from tl

, suppose that A has paid for his 500 tonnes before the fire occurs and suppose that
o0 other buyer with an interest in the 1,000 bulk. A and B each had an undivided
of 50 per cent in the 1,000 tonnes. Normally, risk passes with property. So, assuming
whole of the 1,000 tonnes are lost, each of A and B loses his entire interest in the
The position is different, however, if the fire destroys only part of the bulk. According
aw Commission Report whose recommendations the Sale of Goods (Amendment) Act
as passed to implement, “the risk of partial destruction of the goods rests with the
, the absence of agreement to the contrary) so long as th%quantity destroyed is within

bulk pursuant to B's contract. In that case complete property in the 400 tonnes will have
that point passed to B, by virtue of s.18, r.5(1). At the moment of delivery to B, A will ha
become the only buyer entitled to the remaining bulk which at a mere 300 tonnes was &
than he contracted to buy. Thus at that moment complete property in the remaining 3
tonnes will have passed to A. So far as his shortfall of 200 tonnes is concerned, his only
is as an unsecured creditor against the seller. Thus the effect of delivery to B is to transi
A the full effect of the shortfall. At least, this is so unless there was an express contra
agreement to the contrary between A and B. This is because s.20B provides that each owr
in common of the bulk (here A, B and C) is deemed to have consented to delivery out of
bulk to any other owner in common of the bulk.

mere explanation of frustration see para.4-009, below.
discussion of the uncertainty surrounding the question of whether risk passes with co-ownership under
A see McKay, “The passing of risk and s.20A Sale of Goods Act 1979 [2010] Cov.L.J. 17.

86 s.24 is dealt more fully at para.5-022, below.
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SELLER NOT THE OWNER EXCEPTIONS TO THE NEMO DAT PRINCIPLE

This statutory definition is not complete. In order to be a mercantile agent, an agent must
not merely the customary authority referred to in the statute but also three further
cteristics. First, he must be independent from the person (his principal) for whom he is
. A “mere servant or shopman” or “caretaker” is therefore not a mercantile agent.??
ondly, he must be acting as agent in a way of business. This “business” characteristic does
- require that he should regularly carry on business as agent but simply that on the
asion in question he was acting as a business proposition. In Lowther v Harris3? an agent
entrusted with a tapestry with a view to selling it. He was instructed not actually to
lude a sale without having first referred back to his principal; he was to receive
amission if a sale was concluded. In fact, he sold the tapestry to an innocent purchaser
ut having first referring back to his principal. Wright J. held that the agent who had no
eral occupation as agent, who normally bought and sold goods on his own account and
o was the agent for only the one principal, was nevertheless a mercantile agent. Therefore,
nce all the requirements in s.2 of the Factors Act were fulfilled, the innocent purchaser had
d title to the faApestry.

~ The third anaracteristic referred to above is that the agent must be authorised to deal
ith the goods.in his own name without disclosing his agency. In Rolls Razor Co v Cox3* the
ourt hag\ to’consider the status of some travelling salesmen. Lord Denning M.R. said3®:

cases the statutory agent of the finance company.®' The customer cannot be bound to the
finance company by his signature on a document which the finance company’s agent knowg

does not reflect the customer’s intention.

Mercantile Agents

The Factors Act 1889, s.2(1) provides:

“Where a mercantile agent is, with the consent of the owner, in
possession of goods or of documents of title to goods, any sale,
pledge or other disposition of the goods, made by him when acting
in the ordinary course of business of a mercantile agent, shall,
subject to the provisions of this Act be as valid as if he were
expressly authorised by the owner of the goods to make the same;
provided that the person taking under the disposition acts in good
faith, and has not at the time of the disposition notice that the
person making the disposition has not authority to make the same.”

» “The usual characteristics of a factor are these. He is an agent
entrusted with the possession of goods of several principals, or
1 sometimes only one principal, for the purpose of sale in his own
| name without disclosing the name of his principal and he is remu-
| nerated by a commission. These salesmen lacked one of those
| characteristics. They did not sell in their own names but in the
name and on behalf of their principals, the Company. They are
- agents pure and simple and not factors.”

There are six requirements to be fulfilled in order for an unauthorised sale by a mercantile
agent to confer good title upon an innocent purchaser. '

The Seller Must Be a Mercantile Agent, i.e. a Factor .

Broadly, a mercantile agent is an independent agent acting in a way of ‘jusiness to whom
someone else entrusts his goods and upon whom is conferred authority of a type referred to

in the Factors Act 1889, s.1(1). That section provides:

Before leaving the question of who is a mercantile agent, it should be said that someone
is not an agent cannot be a mercantile agent.?® It can be difficult sometimes when
someone takes goods on “sale or return” terms to decide whether he was acting as an agent
b I as principal.3”

“The expression ‘mercantile agent’ shall mean a mercantile agent
having in the customary course of his business as such agent
authority either to sell goods, or to consign goods for the purposes
of sale, or to buy goods, or to raise money on the security of goods.”

. Nor does the Act apply where the mercantile agent is selling goods in his own right, i.e. is the legal owner.
[1927] 1 k.B. 393.

[1967] 1 Q.B. 552.

[1967] 1 Q.B. 552 at 568.
Equally, it is not necessarily true that someone who is an agent will be a mercantile agent under the definition
- of the Factors Act 1889, s.1(1) and the common law.

31 See para.22-006, below. ' 37 See Ch.1, above.

&
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SELLER NOT THE OWNER EXCEPTIONS TO THE NEMO DAT PRINCIPLE

seeing “proof” of the buyer’s identity as Richard Green (a pass for Pinewood Studios), g
agreed to accept a cheque. The rogue took the car and registration documents. The ¢
was worthless. The rogue posed as Mr Lewis in selling the car to Averay, an inng
purchaser. The Court held that there was a contract between Lewis and the rogue and
therefore Averay now had perfect title to the car. Lord Denning M.R. said>®: ‘

m the goods. Nevertheless, it is rather harsh on an innocent third-party purchaser
 claim to goods bought in good faith depends upon: (i) the speed with which the
alls the car on; and (i) the speed with which the original owner takes steps to avoid
ract. This is particularly true in the (common) case where the original owner accepts
e as payment for the goods.®*

“When a dealing is had between a seller like Mr Lewis and a person
who is actually there present before him, then the presumption in
law is that there is a contract, even though there is a fraudulent
impersonation by the buyer representing himself as a different man
than he is. There is a contract made with the very person there who
is present in person. It is liable no doubt to be avoided for fraud but
it is still a good contract...” -

ler in Possession

visions in two different statutes are almost identical: s.24 of the Sale of Goods Act and
he Factors Act 1889. Section 8 provides:

here a person, having sold goods, continues, or is, in possession
the goods ar of the documents of title to the goods, the delivery
r transfer by that person, or by a mercantile agent acting for him,
the goods or documents of title under any sale, pledge, or other
nusition thereof, or under any agreement for sale, pledge or
amer disposition thereof, to any person receiving the same in good
rzith and without notice of the previous sale, shall have the same
ect as if the person making the delivery or transfer were expressly
thorised by the owner of the goods to make the same.”

In both the last cases, the innocent purchaser (the pawnbroker in Phillips v Brooks
and Mr Averay in Lewis v Averay®') acquired the goods before the contract between ¢
original owner and the rogue had been avoided. If, before the innocent purchaser bought t
goods, the original owner had avoided his contract with the rogue, ownership in the
would have reverted to the original owner. If this had happened the rogue could not
conferred title upon the innocent purchaser (unless under some other exception to the ne
dat principle) for the rogue would no longer have a voidable title.

The normal method of the original owner to “avoid” the contract is for him to inform t
rogue that he does so. However, it is often impossible to locate the rogue. In this case tt
contract is avoided as soon as the original owner has done all that he reasonably can. Cara
Universal Finance v Caldwell®2 was another case where a rogue bought a car and %y fra
induced the seller to accept a cheque which proved to be worthless. On discovaring thi
seller immediately informed the police and the Automobile Association. It was beld that tf
operated to avoid the contract. After this, but before the car or rogue had heen traced,
rogue sold the car to an innocent purchaser. Since, at the time the rogue sold the car, his i
had been avoided, it was held that the purchaser acquired no title under s.23.%3

T ‘:s relates to the situation where A sells or agrees to sell goods to B and then later sells
to C. To whom do the goods belong? If under the contract between A and B property
ot yet passed to B (see Ch.3), then A was still the owner when he sold to C. Still being
wner, A could pass that ownership to C. One has to examine the two contracts, B's and
| find out under which of them property was to pass first. If it is C's then C will be the

ally (i.e. in the case of a sale of specific goods in a deliverable state, see Ch.3),
will have passed first to B (i.e. at the time that he made his contract). In this case,
g the nemo dat principle, B is now the owner; they were B's goods at the time A sold
to C and therefore A could not, without B's authority, confer title upon C. The result
be different, however, if C could show that C's contract with A fell within one of the
tions to the nemo dat principle.

he statutory provisions in s.8 of the Factors Act and s.24 of the Sale of Goods Act
itute one of those exceptions and were designed specifigally to help someone in C's

on. In order for C to acquire good title under these provisio?fs, a number of requirements
St be fulfilled.

Although entirely pragmatic, it may be questioned why, as a matter of principle, communic:
tion of the seller’s intention to avoid the contract, communicated only to a third party, i.e
police, should have the effect of avoiding a contract. This rule is obviously designed to assi
the original owner who having been deceived by a rogue is desperate to avoid the contra

59 [1972] 1 Q.B. 198 at 207.

60 [1919] 2 K.B. 243.

61 [1972] 1 Q.B. 198.

62 [1965] 1 Q.B. 535.

63 It is for the innocent third party purchaser to show that his purchase was made before the original own
avoided the contract: Thomas v Heelas [1988] C & FL.R. 211.

4 The Twelfth Report of the Law Reform Committee (1966) Cmnd. 2958 called for actual communication to be
equired in order for the original owner to avoid the contract, see para.16.
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TERMS OF THE CONTRACT INTRODUCTION

he third party must be expressly identified in the contract by
" pame, as @ member of a class or as answering a particular
~ description but need not be in existence when the contract is
entered into.

“Where a right, duty or liability would arise under a contract of s3
of goods by implication of law, it may (subject to the Unfair Contr;
Terms Act 1977) be negatived or varied by express agreement, or
the course of dealing between the parties, or by such usage ;
binds both parties to the contract.”

The provisions of the Unfair Contract Terms Act 1977 will be considered in Ch
present chapter we shall consider terms other than exemption clauses. The Unfair
Consumer Contracts Regulations 1999 represent a further inroad into the doct
freedom of contract. These Regulations, which are capable of applying to other term
as to exemption clauses, will also be considered in Ch.10.

e X buys an item, informing the retailer that it is a gift for Y (whom he names?)
ging that the retailer will send it to Y at her address. If the item proves to be
can Y rely on this provision to enable her to claim against the retailer under the
the contract governing the quality of the goods? The answer is not easy. The effect
9 Act is to enable Y to enforce a term which purports to confer a benefit upon her.
the only tarm which purports to confer a benefit on Y is the term as to delivery,
\ 2t a right to sue the retailer if the item is not delivered. Much depends on the
ncet presented. Will the courts read the situation as one where there was a term of
-t that Y was to have the benefit of all the terms in the contract which give rights
svere A similar situation arises where M buys a wedding present for P and Q from the
e P and Q have informed M that they have arranged their wedding present list.

Rights of Third Parties

As a general rule only the buyer and the seller can sue or be sued on a contract of sale
results from two aspects of the privity of contract doctrine. First, the contract can be enf
only against someone who is party to it. Secondly, only someone who is a party to the
can enforce it. The Contracts (Rights of Third Parties) Act 1999, however, creat
exception to the latter.” Section 1 provides: '

» 1999 Act gives a third party a right to enforce a contract term, that right is subject
her relevant terms of the contract such as a clause expressly limiting such a
ough no term will be effective to exclude or limit a right to sue for death or
"E“injury caused by negligence. Where the third party’s right exists, the judicial
available to the third party for breach of contractual term are the same as if the
had been a party to the contract, e.g. damages and/or rejection of the goods and
he price (see Ch.13). Also the Act limits the ability of the parties to the contract
itly to remove or alter the third party’s right, e.g. by varying the contract. Unless the
‘otherwise provides, they cannot (s.2) do so without the third party’s consent, if:

“(1) Subject to the provisions of this Act, a person who is noi;
party to a contract (a “third party”) may in his cwi rig
enforce a term of the contract if—

(a) the contract expressly provides that he may, or
(b) subject to subsection (2), the term purports to confer
benefit on him.

the third party has communicated his assent to the term to the
k" promi.sor, [i.e. to the party who was contracted to perform the
(2) Subsection (1)(b) does not apply if on a proper constructio _term in question], or
of the contract it appears that the parties did not intend th

term to be enforceable by the third party.

the promisor is aware that the third party has relied on the
_ term, or

B ¥

1 For a discussion of the effect of the 1999 Act, see Dean, “Removing a Blot on the Landscape” [2000
143.

(.1 ‘expressly” in s.1(3) prevents any process of construction or implication: Avraamides v Colwill [2006]
A Civ 1533 at [19].
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TERMS OF THE CONTRACT QUALITY—SECTION 14

an inch and nine-sixteenths of an inch thick, he is in breach of the condition as to descrip;
Arcos v Ronaasen.?° If the seller wants a margin, he must stipulate for it in the contraeg
description. '

The fact that the goods are of defective quality is usually irrelevant in deciding Wh
they correspond with their description. Pinnock Bros v Lewis & Peat’' involved a contract
the sale of “copra cake” which was to be used to feed cattle. The goods actually Sup
consisted of copra cake combined with a quantity of castor oil, the latter being poisonoysg
cattle. The sellers were in breach of the condition as to description. However, this was‘
because the goods were unfit for use but rather because they included goods of a diff
description. Ashington Piggeries v Hill>? involved a contract for the sale of “Norwe
herring meal fair average quality for the season, expected to analyse ... “ which was
used to feed mink. The sellers supplied Norwegian herring meal, i.e. Norwegian herrings
preservative. The herrings and preservative had reacted together and produced a chemig
which was poisonous to mink. Here, the sellers were not in breach of the condition as
description since, unlike Pinnock’s case, there was no addition of goods outside the f
tractual description. The key to s.13 was said to be “identification” not “quality”. Hence
expression “fair average quality for the season” was not held to be part of the contractt
description, since it did not “identify” the goods sold. Goods which are useless or unsui
for any normal purpose will still correspond with their description (here “Norwegian herr
meal”) if it accurately identified them. A balloon, though punctured, is nevertheless accurate
identified and descibed as a “balloon”.

Re Moore and Landauer?? is now a controversial decision. The sellers had agreed t
a quanitity of tinned pears which were to be packed in cases containing 30 tins each. Th
had delivered the correct total quantity of tins but half of them were packed in cases of 2
tins each. It was held that the contract requirement that they be packed in cases of 32 w
part of the contract description. Therefore the buyers were entitled to refuse to accept deuve
because the sellers had committed a breach of condition (i.e. of s.13) and the\buyers we
entitled to do so even if they would have suffered no loss by having the tins{acked in case
of 24 instead of cases of 30. The correctness of the decision in Re Moore.an Landauer ha
however, been doubted by Lord Wilberforce in Reardon Smith Line v:Hansen Tangen.
Because s.13 is an implied condition, anything which is regarded by the court as part ofA.
contract description automatically becomes “of the essence” and, if not complied with, hi
until recently automatically given the buyer the right to reject the goods for breach X
condition, no matter how slight the breach was. The modern trend has therefore been:
regard as part of the contract description only those contract words which help in “identifying
the goods. Other expressions in the contract (such as “fair average quality for the season”
“packed in cases of 30”) can then be regarded not as part of the contract description, but

30 [1933] A.C. 470.

31 [1923] 1 K.B. 690.
32 [1971] 2 WL.R. 1051.
33 [1921] 2 K.B. 519.
34 [1976] W.L.R. 989.

terms of the contract in their own right. Unless the contract clearly indicates
ice these express terms (not being stipulations as to the time of delivery) will then
ly be warranties and not conditions. Thus if the seller is in breach of one of them, the
will not be entitled to reject the goods unless the seller’s breach is such as to deprive
er of substantially the whole benefit of the contract: Cehave v Bremer.>> Of course,
is a defect of quality, a buyer who wishes to reject the goods may still be able to do
if he can show that there has been a breach of one of the conditions implied by s.14.
then, however, a buyer who is a non-consumer will not be entitled to reject the goods
preach was so slight as to make rejection unreasonable.?®
is clear from the wording of s.13(1) that the implied term as to description is of
ion to all sales, and not restricted to those which are “in the course of business”. Thus
ey V Whipp?’ a non-trade seller was liable under s.13 where a second-hand reaping
ne was described, wholly inaccurately, as being little used. The implied term as to
was inapplicable, due to the status of the seller, but the court held that the
Lription breached s.13. Thus the relationship between s.13 and s.14 will frequently be
at practicabiniportance.?®

jlity—Section 14

‘are two conditions which may be implied by s.14—as to satisfactory quality (s.14(2))
| as to fitness for purpose (s.14(3)). Before considering in what circumstances these
ditions will be implied, note should be made of s.14(1) which reads:

- “Except as provided by this section and section 15 below and

subject to any other enactment, there is no implied term about the

guality or fitness for any particular purpose of goods supplied under
a contract of sale.”

“The two conditions implied by s.14 extend, not only to the goods actually bought, but
to goods “supplied under” the contract, e.g. a returnable bottle: Geddling v Marsh.>°
/also extend to the instructions. It would, for example, be no defence for the seller to say
-his farm fertiliser was perfectly safe and effective when applied in the right concentration
the right time of year) if the instructions supplied with the fertiliser stated in error the
Irong concentration, whether too weak to be effective or so strong as to kill the crops. The

1976] Q.B. 44; para.7-007, above.

[1900] 1Q.B. 513.

See generally, the discussion above and Ashington Piggeries v Hill [1971] 2 WL.R. 1051.
» [1920] 1 KB. 668.

é
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154 SUPPLY OF GOODS AND SERVICES ACT 1982 THE THIRD SET—CONTRACTS FOR SERVICES

categories of contract which are excepted from that.'® The first two are contracts of sg|
goods and hire-purchase contracts. The reason for these exceptions is that both cat;
are governed by its own set of statutory implied terms. The relevant statutory provisj
as follows: in the case of sale of goods contracts, ss.12-15 of the Sale of Goods Act 19 )
in the case of hire-purchase agreements, ss.8-11 of the Supply of Goods (Implied Ter
1973.7° The two other excepted contracts are, first, where the property is transferre
a deed (covenant) gratuitously made and, secondly, any contract intended to operate by
of mortgage, pledge, charge or any other security.* :

- Third Set—Contracts for Services }

set of terms is implied into any contract where one party (the supplier) has agreed
 out any service (whether or not he has also agreed to supply goods).2®> By way of
, however, these terms are not implied in any contract of employment or apprentice-
It is clear that these terms are implied not only in contracts where the supply of service }
e substance of the contract but also in contracts of hire and sale of goods where,
h the substance of the contract is the hire or transfer of ownership of goods, there is
eless an undertaking by the seller that he will provide a service (e.g. of installing the
27 These terms are implied by the Supply of Goods and Services Act 1982, ss.13-

The Second Set—Contracts of Hire

In a cefitract for the supply of a service where the supplier is
actiy-in the course of a business, there is an implied term ’
that the supplier will carry out the service with reasonable :
care and skill. W

|

A contract of hire is a contract of bailment. Under it, the hirer (the bailee) obtains possess
but not property (i.e. not ownership). Since there is no transfer, or agreement to
property (ownership) to the hirer, the first set of implied terms in the 1982 Act is not im|
in a hire contract. Sections 6-10 of the Supply of Goods and Services Act 1982 ap
contracts of hire, other than hire-purchase agreements.®' The intention behind them
imply in hire contracts, terms similar to those implied in sale of goods contracts by ss.12-
of the Sale of Goods Act. In fact the implied terms as to description,* satisfactory quali
fitness for purpose®® and sample®* are identical in effect to the corresponding Sale of
Act provisions. Section 7 of the 1982 Act contains (i) a condition as to title, namely al
bailor has (or, in the case of an agreement to bail in the future, will have) a right to tr-n;
possession to the bailee (hirer) for the period of the hire, and (i) a warranty. or
possession during the period of hire except in so far as the bailee’s (hirer's) gossess
be disturbed by someone entitled to the benefit of any charge or encumbance disclosed
known to the bailee (hirer) before the contract.

»1) Where, under a contract for the supply of a service by a {\

supplier acting in the course of a business, the time for the
service to be carried out is not fixed by the contract, left to be
fixed in a manner agreed by the contract or determined by
the course of dealing between the parties, there is an implied
term that the supplier will carry out the service within a
reasonable time.

(2) What is a reasonable time is a question of fact. \‘

Where, under a contract for the supply of a service, the
consideration for the service is not determined by the con-
tract, left to be determined in a manner agreed by the

contract or determined by the course of dealing between the t

parties, there is an implied term that the party contracting

18 s.1(2). "
19 See para.23-009, below. ' with the supplier will pay a reasonable charge. ’
20 Until April 6, 2005 there was a further category of excepted contracts, namely where property in goods -
obtained in exchange for trading stamps. This was repealed by the Regulatory Reform (Trading Stamp: (0] - (2) What is a reasonable charge is a question of fact.”
(SI 2005/871) and such contracts are now governed by the 1982 Act. Where, however, a combination Of v
and trading stamps are used the Sale of Goods Act 1979 will apply. ! &
21 s.6(3) makes clear that an agreement to hire goods falls under the Act regardless of whether services _____________________________________________
to be supplied and that the consideration can take any form, i.e. monetary or otherwise. , for example, Abramova v Oxford Institute of Legal Practice [2011] EWHC 613 (QB) where a claim for
22 s.8. ligent teaching was rejected.
23 s9. 2
24 s.10.




ULATIONS 2005
PRODUCT LIABILITY THE GENERAL PRODUCT SAFETY REG

® The characteristics and composition of the product, its packaging and instructiong 0 is Li&blé?
SRS A Ak fananos : >-[ it is the “producer” as defined in reg.2. There are, however, various people who may
ly’ded as the producer and thus liable. They are: the manufacturer provided that the
® |ts effect on other products, where it is reasonably foreseeable that it will be y cturer is established in the European Community; any own-brander in the Comm;)_
Aith oher Ereduets; : 9 aanyone reconditioning the product; the importer of the product into the Comr.nurnty ;
ianufacturer’s established representative in the Community. As seen aboye, a distributor
® |ts presentation, labelling, any instructions for use and disposal and any of r;an be liable, e.g. for failing to act with due care to help ensure compliance.
information provided by the producer; - .
® The categories of consumers at serious risk when using the product, esp ences
children. P

e defence of due diligence is available to anyone charged W'!th an .offe‘nce under tfhe
ations.2" The defence is commonly found in consumer protection legislation and was for
nole, also a defence to someone charged with an offence under s.10 of the Consumer
rection Act®? or urider safety regulations. It is that the defendant tO(?k all reasonable steps
exercised all @ta/diligence to avoid committing the offence.®? Ar? |mporter 0'_' wholesaler
not be ablgto.rely on this defence if he has taken no steps to reqw.re his supplier to supply
which torrespond with the relevant legal requirements. Th|§ may mean not only
ing&epcific contractual obligations upon his supplier but also making tests on more than
;'ent random samples of the goods supplied: Riley v Webb?2“; and Rotherham MBC v
85

w";I":mre: amount of care required before the defendant can be said t(_) have taken all
I onable steps and exercised all due diligence will be a question of fact in each case. Irlw a
ation where the defendant had imported goods from a sourc.e (e.g. the Qerman wine
ustry) where there is known to be a thorough system of verification and testing to see the
act standard has been reached, he may not be expected to sample_ at all: Hurley v
fartinez.2® When considering whether he should sample, the degree of risk to be guarded
inst is an important factor. Thus, it is noticeable that in cases (suc'h as Rotherham MBC
Raysun®’) where the defendant is relying on the defence of due dlhgen.ce to a consumgr
: éw charge, the court is much more likely to demand a thorough sampling system than it
5 in cases (such as Hurley v Martinez®®) where the defendant is relying on the same defence

Obviously articles such as toys that are likely to be used by children will have to be safe fi
that group of consumers. The reference to instructions for disposal leaves open the possi
of a product being found to be unsafe because of the risks it poses when it is to be disp
of, i.e. after its useful life is over. This could well catch products which contain toxic chemi
The reference to a product being used with other products might well apply, for exampli
a shelf support bracket. Clearly such a bracket is only likely to be used together with o
products, i.e. the shelf and the items to be placed on the shelf. The strength of the bracke
will in that situation clearly be a feature of its safety.

The giving of information is a key feature. Thus reg.7 requires a producer to pro
information to enable consumers to assess the risks inherent in it throughout the normal
reasonably foreseeable period of its use, where those risks are not immediately appare
without adequate warnings. It also requires producers to take measures, commensurate
the characteristics of the product, to enable consumers to be informed of the risks ann :
enable the producer, if necessary, to withdraw the product. In the case of many products,
in effect requires the producer to use a batch number system, so that different batthes of th
product can be identified from a mark or number on the product itself. It raay.elso req
sample testing of the marketed products, the investigation of complaints and keeping o
distributors informed of risks which materialise after marketing. ’

In relation to many products there are published standards. Sometimes these are
embodied in safety regulations, or they may be Community technical specifications, or th
may be national voluntary standards, or contained in codes of good practice etc. There is
absolute defence in respect of a product which complies with safety regulations. There is in
that case, however, a presumption, until the contrary is proved, that the product is safe.”®
far as concerns other types of standards, these are things to be taken into account
determining the safety which consumers may reasonably expect and hence whether the risks
presented by the product are acceptable.

Where, for example, someone who presents himself as the manufacturer by affixing to the product his name,
r distinctive mark. .

:/:/i}ieretnfzrrkezras:gli, the manufacturer is not himself established, and has no representative established in the

Community.

See reg.29.

! Now repealed by the General Product Safety Regulations 2005, see reg.46(2).

83 See generally, Parry, “Judicial approaches to due diligence” [1995] Crim. Law.Rev. 695.

[1987] C.C.L.R. 65.

5 [1989] C.CLR. 1.

- [1991] CCLR. 1.

[1989] C.CLR. 1.

88 [1991] C.CLR. 1.

78 See reg.6.
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DS ACT: SECTION 6
EXEMPTION CLAUSES AND UNFAIR TERMS EXEMPTIONS FROM SALE OF GOO

e following are not consumer deals:

Exemptions From Sections 12-15 of the i |
Of G’OOdS Act Sectlon 6 sale of goods for the purpose of resale by the purchaser to a wholesaler, retailer

or distributor.

£

The sale of goods for use by the purchaser in an industrial process, e.g. manu-

Section 6 of the Unfair Contract Terms Act 1977 applies to any clause claiming to ex

seller from any of the terms implied by ss.12-15 of the Sale of Goods Act, i.e. the tern
to title, description, satisfactory quality, fitness for purpose and sample. The effect 0
depends upon whether the buyer was “dealing as a consumer”. )

:yf@acturing.

e sale of goods for use by the purchaser in the running of his business, e.g. a
~ computer for use in a firm’s office.

A

Consumer Deals i) The sale of goods by a private individual.

In any case where the buyer “deals as a consumer” it is impossible for the seller to exe
himself from any of his liability under ss.12-15 of the Sale of Goods Act. Section 12 of
Unfair Contract Terms Act 1977 tells us when a buyer “deals as a consumer:

he sale of goods by competitive tender.

";g, Sale add Supply of Goods to Consumers Regulations 2002 have recently émended
rding-of this section by inserting s.12(1A) and a new subs.(2) as above. The impact of
s.12(1A) is to remove any difficulties where the goods supplied are goods ngt
Jily supplied for private use where the buyer is an individual. Thus whe.re Fh.e buyer is
widual, the status of the goods is now irrelevant. For example where an |nd|V|du§l buys
g materials, such as cement, timber, power-tools etc., the fact that goods supplied are

narily supplied for private use is irrelevant.

e second change introduced by the 2002 Regulations continues the distinction be-
situations where the buyer is an individual and those where the buyer is not. Under
)(@) an auction sale can now be a consumer deal provided that:

“(1) A party to a contract ‘deals as consumer’ in relation to another
party if—

(a) he neither makes the contract in the course of a business
nor holds himself out as doing so; and .
(b) the other party does make the contract in the course of
business; and
(c) in the case of a contract governed by the law of sale of
goods or hire-purchase, or by section 7 of this Act, the
goods passing under or in pursuance of the contract are N
a type ordinarily supplied for private use or consunip-

ti The buyer is an individual; and
ion.

(1A) But if the first party mentioned in subsection (318 "an in- I) The auction is for new goods (rather than second hand goods); and

dividual para.(c) of that subsection must be ignored.

(2) But the buyer is not in any circumstances to be regarded (i j)‘ There was no opportunity of attending the auction in person.

dealing as consumer= s.12 as originally enacted, a buyer could never be regarded as dealing as a consumer

auction. This position has been retained for non-individual buyers under s.12(2)(a).

The question as to whether the contract was a consumer deal arose in Rasbora Ltd v JCL
tunity of attending the sale in person; ‘ arine Ltd.3' A contract was made between Mr Atkinson and JCL Marine Iftd' a Norfolk boat

(b) if he is not an individual and the goods are sold by auctlo | r, for JCL Marine to build a boat for Mr Atkinson. This contract included a clause

or by competltlve tender. 3 Unless, of course, the individual purports to be a trade purchaser in Wthh case there will be a non-consumer

deal. The Law Commission Report has recommended that this “holding-out” provision should be abolished, i.e.
an individual’s status as a consumer should not be lost by holding themselves out to be acting in the course

(a) if heis an individual and the goods are second hand good 5
sold at public auction at which individuals have the oppo

(3) Subject to this, it is for those claiming that a party does not

deal as consumer to show that he does not.”
of a business, see paras 3.25 and 3.26 of the Report, discussed at para.10-040, below.

1 [1977] 1 Lloyd's Rep. 645.
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BUYER’S REMEDIES

~anty which deprives the buyer of substantially the whole benefit of the contract.®® Often
er will exercise both remedies at once, i.e. will reject the goods and will also indicate
is not going on with the contract, e.g. by demanding his money back. He can, however,
he goods without treating the contract as repudiated. If he does, then the seller is at
v if he can do so, to re-tender the goods which comply with the contract. If the seller
) ) ) i o he will be entitled to the price. It can of course also occur that the buyer treats the
first have a right to reject the goods, e.g. because of a breach of condition, and must secgy f as repudiated by the seller and yet does not reject any goods. This could occur if the
accept all the goods which comply with the contract. Providing he accepts all the goodS py the selleris a failure to deliver the goods by the contractual delivery date, or if the
comply with the contract, he is not precluded from rejecting some, or all, of those Which - commits an anticipatory repudiation, e.g. informs the buyer that he will not be
not. It shguld be observed that although s.35(A)(4) states that this section applies only ] ng or will not be delivering by the contractual delivery date. In the circumstances
cmirEry INEntion does Mok sppegy, neverheless, & clause in @ cntract wijch o the buyer accepts the seller's breach as a repudiation of the contract, the buyer will be
deprive the buyer of his right of partial rejection would be an exclusion clause and th d to damages assessed as for non-delivery of the goods.?® To exercise his right to treat
Gould well e remdered] neffective by the Unfir Contract Temg Act 1977, ontract as repudiated by the seller’s repudiatory breach, the buyer must inform the seller
There is one qualification to the right of partial rejection just mentioned. This lies in reqards the contract as at an end.
concept of a “commercial unit”. A commercial unit is a unit of goods, “division of which ppowse the sell&hcommits a wrongful anticipatory repudiation which the buyer does not
materially impaiﬁr t.he value of the goods or the character of the unit”. An example mig ‘ as a repudiativh. This latter point would be clear if, for example, the buyer responded
3 twosyolume dictionary; the first volyme dealing with, say. # to K and the.secong With‘" arnticipatory breach by indicating that due delivery was still expected. If then the seller
Z. Suppose that one of the volumes is, and the other is not, of satisfactory quality. B ; ékes astivery in accordance with the contract, the buyer must accept it. This is because
of 5.35(7), a buyer accepting any goods in the commercial unit is deemed to have ac i ﬁti;invatory repudiation terminates a contract only if it is accepted by the innocent party:
all the goods in that unit. Thus the buyer could not accept one of the volumes and reject Tétal S.a.r.l. v Mediterranean Shipping Co.?” If after having failed to accept the
B breach as a repudiation, the buyer himself subsequently repudiates the contract, e.g.
cting goods which conform to the contract, he will himself be liable to the seller for
ages assessed as for non-acceptance (see Ch.14). These principles work exactly the same
rsa. Thus where the buyer commits an anticipatory repudiation which the seller fails to
pt as terminating the contract, the seller will be liable if he himself subsequently fails to
orm the contract.
Where one of the parties, say the buyer, treats the contract as repudiated giving a bad
n (e.g. simply that he has changed his mind about buying) or even giving no reason at
t repudiation will not be wrongful if at the time of the repudiation he in fact had a valid
on for it. A party who gives a bad reason for his refusal to perform the contract, does not
y deprive himself of a justification which in fact existed, whether or not he was aware
Glencore Grain Rotterdam BV v Lebanese Organisation for International Com-
.28 The only exceptions to this are: (i) where that party is estopped from relying on the
eason by virtue of an earlier representation of his, or (i) where the valid reason later
ed upon is one which if given at the time, could have been put right by the other party. In
S regard, however, note that in the case of a c.i.f. contract, the fact that goods were not

(4) This section applies unless a contrary intention appears m, or
is to be implied from, the contract.”

Thus, in order to exercise a right of partial rejection under this provision, the buyer

Waiver

The buyer may lose his right to reject by waiver of that right.2®> This may be particut
relevant where the seller is, to the buyer’s knowledge, in breach of condition before the
are delivered. If the buyer indicates that he will nevertheless accept delivery. i spite 0
breach of condition, that may well amount to waiver.?*

Treatment of Contract as Repudiated

The buyer's right to treat the contract as repudiated arises in the same circumstances
right to reject the goods, i.e. if the seller commits a breach of condition or a breacf ..............................................................................................................................................
€ paras.7-006-7-007, above.

"see Ch.14,

" [1988] 3 W.LR. 200.

b [1997] 4 AlLER. 514

23 s.11(2).
24 See Rickards v Oppenheim [1950] 1 K.B. 616 discussed at para.7-008, above.
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308 é UNFAIR TRADING PRACTICES

avai i
; 1Ellable only in another language without Clearly disclosing this tn |
efore the consumer is committed to the transaction S

9. Stati ; . )
ating or otherwise creating the Impression that a product can legall d
a t

it cannot.

10. Presenting ri ;
ghts given to consumers i 1
offer. ers in law as a distinctive feature of 4

1. ) _— .
]E(J)Sr“:}? edltonal.content in the media to promote a product where
l e .prom'o.tlon without making that clear in the content or b ‘a trw
Clearly identifiable by the consumer (advertorial) g

12. Maki i i
aking a materially inaccurate claim concerning the nature and extent of
Nt of tf

the personal securit
y of the consumer or hi ilv i i
purchase the product. is family if the consumer dog

13. Pro i imi :
! mr:::ng a zrciti)uct similar to a product made by a particular manufact i
er as deliberately to mislead the i o
consumer into believi ‘
made by that same manufacturer when it is not o

derived primarily from i
the introduction of oth
er consumers i
than from the sale or consumption of products o e schel

15. Claiming that the trader is about to cease tradin

not. g or move premises.idian r

16. imi
Claiming that products are able to facilitate winning in games.ofchance
17. Fals imi i |
ely claiming that a product is able to cure illnesses, dysfunction or malform
18. Passi i i i
ssing on materially inaccurate information on market conditions or on the po
0SS

bility of findi . )
e Vrofdfmdlng the pr‘oduct with the intention of inducing the consumer to ac
product at conditions less favourable than normal market conditions quir

20. Describi “gratis”, “
e ;r:_; :ninl;fﬁdnt;ct 3? gr:tls , “free”, “without charge” or similar if the consumel
other than the unavoidable cost of i
. . . respon
cial practice and collecting or paying for delivery of the iteFr)n g e o

RN
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g in marketing material an invoice or similar document seeking payment

|udin
ordered the marketed

jy gives the consumer the impression that he has already
ct when he has not.

ely claiming or creating the impression that the trader is not acting for purposes

|ating to his trade, business, craft or profession, or falsely representing oneself as

—'eating the false impression that after-sales service in relation to a product is
ailable in a Member State other than the one in which the product is sold.

. Creating the impression that the consumer cannot leave the premises until a
contract is formed.
. Conductipd oersonal visits to the consumer's home ignoring the consumer’s request

~ to leavé arnot to return except in circumstances an
natidniat law, to enforce a contractual obligation.

d to the extent justified, under

Jaking persistent and unwanted solicitations by telephone, fax, email or other
remote media except in circumstances and to the extent justified under national law

to enforce a contractual obligation.

7. Requiring a consumer who wishes to claim on an insurance policy to produce

documents which could not reasonably be considered relevant as to whether the
claim was valid, or failing systematically to respond to pertinent correspondence, in
order to dissuade a consumer from exercising his contractual rights.

28. Including in an advertisement a direct exhortation to children to buy advertised

products or persuade their parents or other adults to buy advertised products for

them.

. Demanding immediate or deferred payment for or the return or safekeeping of

products supplied by the trader, but not solicited by the consumer except where the
product is a substitute supplied in conformity with art.7(3) of Directive 97/7/EC

(inertia selling).

Explicitly informing a consumer that if he does not buy the product or service, the
trader’s job or livelihood will be in jeopardy. ¥

. Creating the false impression that the consumer has already won, will win, or will on

doing a particular act win, a prize or other equivalent benefit, when in fact either:
there is no prize or other equivalent benefit, or taking any action in relation to
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