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Introduction: Criminal Law and
Cultural Diversity

Will Kymlicka, Claes Lernestedt, and Matt Matravers \
AN
A
NS

Much has been written about the challenges that et@Nﬂd religious diver-
sity raise for modern nation-states, including isswes ¢ religious education,
language rights, family law, and the accommodatie of cultural practices in
dress codes, public holidays, and so on. Bl\tltrh@'l‘ is one particularly impor-
tant domain of public life where the challeag: of cultural diversity has been
under-explored: namely, the criminal lag’ \\!“eritings on criminal law issues,
hardly any attention has been paid t#t:¢ challenge of multiculturalism and
the extent to which criminal lawgutes are “cultured” to the advantage of the
majority population has barelf baeti touched upon.

Yet, the criminal law is thought of as society’s most powerful tool for regu-
lating behavior, and just £ th:at reason we apply particularly strong safeguards
to ensure that crimi.nr;QActions are applied in a fair and clear way. If there are
good reasons to th."*{&ﬁ’nat these requirements are not met in the way criminal
law currently "is\with issues related to “culture” and “cultural differences”
then this is@r y something that ought to compel the attention of legal theo-
rists and prastitioners. This collection aims to begin to redress this neglect.

It is important to distinguish two levels at which cultural diversity and crim-
inal law interact. First, there are questions about what to criminalize, includ-
ing whether cultural minorities should be exempted from criminal laws that

! This gap is puzzling given that other structural perspectives on the criminal law have been
developed, such as gender and class perspectives. See, amongst many others, Lacey 1998; Norrie
2001. It is also surprising given the attention paid in the media to crimes with a supposedly “cul-
tural” dimension (such as “honor killings”).

% For two recent examples of normative theories regarding personal responsibility in the crim-
inal law with almost no mention of “cultural” aspects, see Tadros 2005; Horder 2004. The result
is the same in most textbooks on criminal law: e.g., Ashworth 2009; Simester and Sullivan 2010.
The same gap is found in the literature on criminalization: e.g., Joel Feinberg’s four-volume work
on The Moral Limits of the Criminal Law (1984-88), Packer 1968; Schonsheck 1994.
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would otherwise prohibit their traditional customs or practices. Second, there
are questions about the rules for ascribing responsibility and assessing punish-
ment for individuals who have allegedly violated the law, and whether indi-
vidual members of cultural minorities should be able to invoke what might
be labeled “cultural evidence” or a “cultural defense” as a justification, excuse,
mitigation, or other means to avoid (full) liability.

These two sets of questions, although connected in several ways, raise
quite different issues. Answers to the first question are based fundamentally
on forward-looking considerations about the kind of society we want to live
in, and the kinds of interactions we wish to permit or prohibit. Answers to
the second question, by contrast, have a strong backward-looking element to
them; we want our rules for judging responsibility and punishment to track
the actual blameworthiness of the specific individual being p uted for a
specific action in the past. £

Questions of criminalization, and of the limits of the cg,r’ui 1 law, have seen
something of a revival in recent years (Schonshec Q‘Husak 2008; Duff
et al. 2010, 2011; Simester and von Hirsch 2011), ku\ < main discussions of
potential exemptions for minorities from crimihgi txw provisions have been
in political philosophy (Kymlicka 1995a, 19976;s“Barry 2001; Parekh 2006).
Although this literature boasts a great d%\x disagreement, there is a broad
consensus—one shared by politicians an( wvst citizens—that forward- looking
considerations (for example, of gendef \udhty, the interests of children; pub-
lic health and safety) often provi N alid reasons for criminalizing behavior
that has been traditional in on(\ nore of the subgroups living in a country
(including the majority). 3

There are of course com octlng values that must be borne in mind, such
as religious freedom Lolerance, and one area of profound disagreement
amongst both philgsa %hers and the public concerns when exemptions to pub-
lic regulatlon s ’\&n be given to particular groups. For example, while there
are valid forwa*a-looking reasons for criminalizing the possession of narcot-
ics, the fdcpthat some indigenous American groups traditionally use peyote in
their religious ceremonies may provide a valid reason to exempt them from
this particular legal requirement.* However, the presence of debates over
exemptions does not disprove the point: it is inevitable that the criminal law in
modern multiethnic societies, in pursuit of legitimate forward-looking goals,
will prohibit some activities that have been a part of the practices of some
groups.

Although the essays in this collection touch on these issues, the main
focus is on the second set of questions. These concern the legal assessment of
individual blameworthiness. When someone commits an act prohibited in a

* This is acknowledged by the American Indian Religious Freedom Act, Public Law No.
95-341, 92 Stat. 469 (Aug. 11, 1978).
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criminal statute, he or she may be punished for it if and only if a long list of addi-
tional requirements is met. The ground of such requirements is the idea of indi-
vidual blameworthiness, meant to justify the infliction of punishment: the specific
individual must be deemed to deserve punishment.*

The importance of blame to our judgments in the criminal law—and not
only there—is immediately apparent if one considers our different reactions to
some examples. Think of those who commit otherwise blameworthy acts when
sleepwalking or hypnotized. In these cases, blame does not attach to the person
because the person’s actions cannot be traced back in the right kind of way to his
or her agency. In other cases, agency is present, but the agent is not blameworthy
because his or her action was justified (as in self-defense). In still others, our judg-
ments of blame are mitigated as when we find out that an offender acted out of
character having been subject to stress (say, losing his job). In all th \ases, our
judgments of the blameworthiness of the agent are responsive t we think
the agent deserves, if anything, by way of punishment. In sg,r’é}ases, we may
think the agent has a full or partial defense; in others mergl 6} 2a for mitigation
(or, of course, our judgments of blameworthiness can bQP rbated by so-called

“aggravating” factors).

Precisely how defenses (such as justifications ary i\*{c:uses) work is a compli-
cated—and contentious—area in both legal ay; iu’g'ral phllosophy and it is into
this controversial area that the idea of ultrﬂQ avidence” or “cultural defenses”
enters. This is because according to som 3<tidlars, cultural or religious factors
are amongst the range of considerati I\ apable of influencing the individual’s
thoughts and behavior in ways thatw’gder the individual less legally blamewor-
thy. For this reason, the argu m\cuntmues, what might be labeled as “cultural
evidence” may be essential in 1nproving our backward-looking judgments of
individual blameworthu;& and desert; indeed, taking cultural evidence into
account might in s ¢s even be necessary if the practice of punishing indi-
viduals is to be leg ‘q\v and equitable. According to proponents of the so-called

“cultural defen the use of cultural evidence when judging individual blame-
worthmess@ atural application or extension of the logic of existing criminal
law doctrines‘regarding defenses, and of the logic of current philosophical theo-
ries of responsibility and agency.

* It is worth noting that this claim applies more widely than merely to what are normally
called “retributivist” theories of punishment. For example, sophisticated (indirect, rule, or
side-constrained) consequentialists will also endorse the claim that the offender must deserve
punishment (in light of his or her offending act) albeit that the ultimate justification of the system
of punishment lies in its good consequences.

> This naturally raises the question of how we determine what counts as “cultural” In our view,
there is little to be gained by trying to come up with a definition of “culture” This has proven to be
a hopeless task in many disciplines. Even sophisticated attempts to define the concept of culture
quickly prove unwieldy. Speaking of a book by Clyde Kluckhorn, Clifford Geertz noted:

In some twenty-seven pages of his chapter on the concept, Kluckhorn managed to define
culture in turn as: (1) “the total way of life of a people”; (2) “the social legacy the individual
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It is this second question that is explored in depth in this volume, since
it raises a number of complex questions at the boundaries of criminal law
and political philosophy. These questions are neither new to criminal law nor
unique to “multiculturalism,” but they are becoming increasingly urgent, and
remain surprisingly under-studied.® In the rest of this Introduction, we pro-
vide some context for the discussion and an overview of the contributions
made by each of the authors.

Above it was noted that the proponents of a “cultural defense” hold that
cultural or religious norms are amongst those factors that influence individu-
als’ thoughts and actions in ways that may render them less blameworthy in
the relevant legal sense. It is important that there are two steps in this argu-
ment. First, that cultural or religious norms are influential in people’s actions.
Second, that this influence is, or ought to be, such as to render erson less
legally blameworthy. It is important to note the two steps er to avoid
what the legal philosopher Stephen Morse (Morse 2000;, T2 \ calls the “fun-
damental psycholegal error,” which is to presume th tﬂ% lence or common
sense identifies a cause for human action.. then@ Snduct is necessarily
excused.” That is, unless one is committed to aex; 0dd account of human
action, the claim that a person’s cultural or rg:}]p aus background will influence

\:\\7

acquires from his group”; (3) “a way of thin f,’\\ung, and believing”; (4) “an abstraction
from behavior”; (5) a theory on the part AL éthropologlst about the way in which a
group of people in fact behave; (6) a “s ,Jse of pooled learning”; (7) “a set of standard-
ized orientations to recurrent prob § “learned behavior”; (9) a mechanism for the
normative regulation of behav1 /i Set of techniques for adjusting both to the external
environment and to other me ’ Y1) “a precipitate of history”; and turning, perhaps in
desperation, to similes, as a map, as a sieve, as a matrix. (Geertz 1973: 4-5)

There is growing conse *kthat we should focus less on what culture is, and focus instead on
what work the concept fﬁ% ure does in particular contexts. In the context of “cultural defenses”
in criminal law, we a& @) .ppeals to culture are intended and used primarily to inform our con-
ception of the rewtx&rue individual, and to complicate our judgments about blameworthiness
and desert. Weedigstiss below several different ways in which cultural factors might be thought
to do wor@ this regard. We can make progress in thinking through these specific ways that
appeals to ctilfure work in criminal law without having resolved the perennial debate about what
defines “culture” or “a culture”

¢ For a representative sample of works on this topic, see Brelvi 1996-97; Coleman 1996; Lyman
1986; Macklem and Gardner 2001; Maguigan 1995; Okin 1999; Phillips 2003; Renteln 1993; Sing
1998-99; Waldron 2002; Volpp 1994, 1996, 2000; Wanderer and Connors 1999; and above all, the
comprehensive overviews in Renteln 2004; and Foblets and Renteln 2009. However, as we discuss
below, with a few notable exceptions, this literature tends to either apply traditional criminal
law perspectives without attending to the challenges raised by philosophical discussions of mul-
ticulturalism, or conversely applies philosophical theories of multiculturalism without attend-
ing to the specificities of the criminal law. Anthony Connolly’s recent book, Cultural Difference
on Trial: The Nature and Limits of Judicial Understanding (2010) uses the courtroom to explore
a different philosophical issue of cultural difference. He is interested in the very possibility of
cross-cultural understanding, using courtroom procedures as a test case. This is an interesting
question in the philosophy of mind and language—the framework of his analysis—but does not
directly address the issue of the relevance of cultural diversity for how criminal law and political
philosophy conceive of responsibility and blameworthiness.
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his or her action is obviously right. But, this does not necessarily mean that
those actions are any less his or hers; on the orthodox picture of the criminal
law, causes are not excuses just like that.

The “cultural defense,” then, can enter into this debate in one of two ways.
Proponents can try to show that admitting such a defense is consistent with
other defenses in the criminal law or a natural extension of the reasoning that
underpins those existing defenses. Or, they can argue that the significance of
cultural or religious factors in people’s lives is such as to force us to rethink the
criminal law more radically. In both cases, many orthodox criminal law theo-
rists are skeptical. For some, the “cultural defense”—like proposed defenses
based on rotten social background or battered-woman syndrome—commit
the error of thinking that causes—and particularly unusual causes—excuse
For others, the allowing of cultural factors into the courts—o at they
often describe as “cultural relativism”—would breach pr1nc1plé£af equality
under the law and undermine the picture and rhetoric of .;l@‘)w as neutral,
non-political, “one law for all,” etc.; ideas that prese 62")} self-image and
legitimize law. A

One task of this volume, therefore, is to encotkq Ncriminal law scholars
to reflect upon where, and how, information Jb &eould be called “cultural”
should be deemed relevant, especially in tl\e,ﬂw"lcatlon of the rules regard-
ing personal responsibility and blamewoﬂ’ Al1.ess. Here some of the debates

in contemporary political phllosoph) Sait the social construction of the
individual, the nature of the “self}; 'm the relations between individuals,
groups, and society (for exampl iiberal/communitarian debate as well

as the general debate on “m *u\htural questions) can help in opening up
the debate.

However, the target Oé\]% essays is not just those working in criminal law
and legal theory. As ngicdabove, much of the literature on what ought or ought
not be crlmlnahz 5 \\m which groups, if any, ought to be granted exemptions
from some of u»mands of the law, has been written by political philoso-
phers woﬂ% issues of multiculturalism. Many such theorists have looked
at debates ardund cultural defenses as a test case for the “limits” or “paradoxes”
of multiculturalism.” However, most of these scholars focus primarily on the
first societal level mentioned above; i.e., on decisions about what to criminal-
ize, and why it is appropriate for countries to maintain criminal prohibitions
on certain conduct even if these prohibitions contradict the cultural practices
of minority groups. Less has been written on the second individual level; i.e.,

7 The specificity of the criminal law context is rarely discussed in these philosophical works.
In effect, political theorists of multiculturalism, when they discuss the issue at all, simply pick
examples of the cultural defense, take them out of their criminal law context, and use them as
fodder for more general arguments about cultural relativism, say, or the conflict between multi-
culturalism and gender equality. The discussion of cultural defenses in Okin 1999 is a paradigm
instance of this.
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about how the courts should assess personal blameworthiness. In our view,
political philosophers need to contemplate the individual level more carefully,
examining the extent to which “culture” should be seen as having the possibil-
ity of affecting a specific person’s behavior, perception, etc., to such an extent
that he or she should be deemed less blameworthy. Moreover, this needs to
be done with knowledge of the basic structures of the criminal law, in rela-
tion to the other factors that are accepted as reducing blameworthiness. Some
philosophers seem prepared to sacrifice fundamental criminal law principles
in cultural cases, eliminating scope for defendants to raise issues of desert and
blameworthiness. Exposure to general debates within the criminal law would
help ensure that the philosophical literature on these topics is cognizant of the
special issues raised when applying criminal law at the individual level.

In short, criminal law scholars working in this area could bengfitfrom expo-
sure to philosophical debates about the relationship between ‘sifHure, agency,
and responsibility, and conversely philosophers could b@t@k from exposure
to criminal law doctrines regarding blame, excuses, fﬁ 5, and so on. At the
heart of these debates is the political, phllosophlczﬁ 1egal construction of
the responsible, blameworthy individual, espec1qﬂ S llcernlng that part of the
individual that could be referred to as his or he» h’lture Itis in order to make
progress on these issues that we have bro%h \égether both groups of scholars
in a common dialogue.? o ONY D

As noted above, we start from the *r’ SN\Sisk that once we properly distinguish
forward-looking issues of criminatiza jron from (primarily) backward-looking
issues of assessing blamewortltegs, there is a prima facie case for allow-
ing various kinds of cultu avldence, or if you prefer, for allowing various
kinds of “cultural defenseg.’ Doth the logic of existing criminal law doctrines
of defenses, and the & vu of current philosophical theories of responsibil-
ity and agency, pus‘”é in this direction. But this is just the starting point of
our project, a ‘\L\e chapters in this volume offer a number of caveats and
complicatio k"fn particular, some of our authors question whether rules of
respons@&should be seen as entirely or primarily backward-looking, while
others question whether (or how) cultural evidence really serves the goal of
backward-looking judgments of individual blameworthiness.

To take the first issue, some authors argue that rules of responsibility should
not be purely “backward-looking,” but are inevitably (and appropriately)
designed in light of the broader forward-looking goals of the criminal law as
a whole. There are several ways in which forward-looking considerations may

8 Our main goal is to discuss how these issues ought to be resolved, and not simply to cata-
logue how they actually have been tackled in various countries. Nevertheless, we have delib-
erately included participants from different countries and legal traditions, since different legal
systems have different views—and different procedures—regarding the assessment of guilt and
desert. We hope to learn from these national and tradition-related specificities, while simultane-
ously seeking a level of generality that can inform debates across a broad range of contexts.
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shape our rules of responsibility: (a) the system of criminal law can only func-
tion if it has a level of public legitimacy, and this requires that assessments of
individual guilt/punishment, as much as decisions about what to criminalize
in the first place, be in line with “common sense”; (b) just as it appropriate for
the state to use the power of criminalization to change traditional assump-
tions and behavior (e.g., by prohibiting marital rape), so it is appropriate for
the state to use control over the rules of responsibility to change traditional
assumptions about what counts as a “reasonable” effort to comply with the
law (e.g., by stipulating that it is not enough that a man believed that a woman
consented to sex—he actually has to try to find out); (c) the criminal law is
intended to provide a “third force” standing above all of the subgroups in a
society as the basis for mutual confidence when interacting with strangers, and
this function is jeopardized if people believe that some of the strafigers with
whom they interact will not in fact be held accountable for pruﬁg cie viola-
tions of criminal prohibitions. v @5 N

It is often assumed that once we incorporate these \é“d looking con-
siderations, the scope for cultural ev1dence/defense§-° Sty to diminish, as
compared to a purely backward-looking theory of r}*t, ) .51b111ty But in princi-
ple one could imagine forward-looking argumep;S+:2 favor of broadening the
scope for cultural evidence. For example, ong= ?ﬂ"d argue that it will increase
the sense of legitimacy of the criminal lawﬂ? Wbin minority communities, and
hence help stabilize the system genera‘l’ S hat it will provide an avenue for
beneficial forms of cross-cultural le ﬁg and understanding, reducing over-
all levels of prejudice and distrus %uety

Assuming that such forwafd- A)uklng considerations are indeed appropri-
ate to take into account whgt. designing rules of responsibility—and assum-
ing we have some way ﬁxpledlctmg the impact of different rules on these
forward-looking gQa]G §uey raise the obvious question: how do we balance
or integrate these f\\m rd-looking justifications with backward-looking con-
siderations of inG*yidual blameworthiness? Which forms of cultural evidence/
defense are{piost likely to be subversive of these legitimate forward-looking
goals, and why? Is there some bedrock judgment of backward-looking
blameworthiness—some (perhaps minimal) notion of a “fair opportunity to
comply”—that cannot be sacrificed in the name of forward-looking goals?

Regarding the second issue, our authors explore a number of different ways
in which cultural evidence might be relevant for backward-looking judgments
of responsibility. The starting assumption, as we noted above, is that introduc-
ing cultural evidence can improve our judgments about an individual defend-
ant’s blameworthiness, and might indeed be necessary to give credibility to the
idea of punishing according to blameworthiness. But how exactly do the facts
of cultural socialization relate to judgments of individual responsibility? One
story, implicit in much of the existing literature, goes like this: someone who
is deeply “embedded” in a minority culture is likely to feel certain “cultural
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imperatives” to act in a certain way, reducing their capacity to control their
behavior so as to comply with the law of the larger society, and the existence
of this imperative justifies, excuses, or mitigates the crime. An equally com-
mon response to this story is to say that it overstates the way in which people
are “embedded” in cultures, and underestimates the way in which so-called
“imperatives” are continuously being challenged from within and without the
group. For such critics, the facts of cultural socialization do not compromise
the basic capacity of individuals to understand themselves as making choices
for which they can rightly be held responsible, and hence do not disprove that
someone had a “fair opportunity to comply” with the law.

This is the familiar pattern of debate found in much of the existing litera-
ture. But the chapters in our volume reveal a wealth of examples that do not fit
this familiar pattern, including: . %

(1) Ignorance of the law: newcomers may not realize thr‘"}s 1s
criminalized in their new country, or may not rgaq; “that a particular
action would be interpreted as a case of X, sg has a different
meaning to them. >

(2) Mistake of fact: other kinds of mista er_;,h alternative) perceptions of
reality due to the fact that behaviogex} “sifuation X has a different social
meaning for someone from a muf’ \) y culture than it has for someone

from the majority culture. \'\\

(3) Duress: a woman from a té\ jional culture may not feel able to question
her husband’s or fat ornmand to engage in a criminal activity, due
to a fear of ostracism m&violence.

(4) Provocation: a ¢tarally specific insult provokes someone to commit a
criminal actir) emotionally overriding their rational self-control.

(5) Consc1em§mo objection: despite having full rational self-control,
%ﬁ:bhowledge of the law, and not being subject to duress, an
in al belonging to a certain group nonetheless consciously and
deliberately acts in a way prescribed by the group’s cultural tradition
although prohibited by the criminal law, on the grounds that they
believe themselves to be duty-bound to follow the authority of their
cultural tradition (or, without feeling strongly “duty-bound” by it,
they see strong and good reasons for following what is considered a
valuable tradition).

Many of the real-world cases of a “cultural defense” fall into one or more of
these categories, none of which exactly fits the familiar “cultural imperative”
story. (In fact, the cultural imperative story seems to be a conflation of the
third or fourth with the fifth: the third and fourth involve reduced capacity
to override an inherited cultural script, without necessarily any endorsement
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of the normative authority of that script; the fifth involves a conscientious
endorsement of the cultural script as a normative imperative, but not neces-
sarily any reduced capacity.)

Once we recognize the breadth of cases we are dealing with—and no doubt
there are yet further types of cases that can and should be distinguished—it
seems unlikely that we will find any simple generalization about the connec-
tion between cultural socialization and judgments of individual responsibility.
Rather than very general debates about whether people are culturally “embed-
ded” or subject to cultural “imperatives,” we instead face more discrete debates
about how facts of culture-related ignorance, mistake, duress, provocation,
conscience, and so on bear on judgments of responsibility and blameworthi-
ness. We need to ask, in each of these cases, how we decide whether individu-
als had a “fair opportunity to comply,” and how these cases relatg.fo, cases of
1gnorance, mistake, duress, provocation, or conscience that are.m efined as

cultural”—i.e., that are not the result of being soc1ahzed ip & 3%tlnct ethno-
cultural group. For which of these cases is there somet \b‘aal about “cul-
ture” as a source of ignorance, mistake, duress, provecation, and conscience
that distinguishes it from other sources, and is & edrate formal “cultural
defense” needed to capture this special charact;:r, AN

In this respect, talk of “the cultural defga¢®c7as opposed to “a cultural
defense;” or simply “cultural ev1dence”). i '@s]eadmg, suggesting as it does
that we already have some clear and w“" ¥zfned idea of what such a defense
is, which one must either reject or Seept. Instead, there are a range of ways
in which cultural evidence might¢ Qvoked as part of a defense, each involv-
ing different putative links b w\\eu facts of enculturation and judgments of
responsibility and blamewortn 11iess.

\

«

K (’}

\\\
% OUTLINE OF THE VOLUME

<

This is theg-nplex territory that we aim to map and evaluate in the volume,
bringing together scholars of both criminal law and political philosophy (as well
as scholars from both the Anglo-American and continental legal traditions). Each
of the chapters addresses a different dimension of the issue, and from a range of
perspectives, with varying degrees of sympathy or skepticism regarding cultural
defenses. But the volume is united by the three core issues outlined above: (i) the
distinction between societal decisions about criminalization and individual
assessments of blameworthiness; (ii) the mix of forward- and backward-looking
goals in the rules of responsibility; and (iii) the diverse ways cultural socialization
can be invoked to inform judgments of individual responsibility.

Chapter 2, by Claes Lernestedt, focuses on the second and third issues. He
starts from the idea that both forward- and backward-looking considerations
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operate within the criminal law, and that while none should fully trump the
other, backward-looking considerations must have considerable weight in the
rules for ascribing responsibility. Lernestedt then situates “cultural defense”
and “cultural evidence” within this general criminal law framework. In some
situations, Lernestedt argues, cultural evidence is required in order for defend-
ants to be treated equally before the law in its most narrow, demanding sense,
whereas in other situations the taking into account of cultural factors amounts
to preferential treatment. Thus, once we situate issues of cultural evidence
within this larger criminal law framework, it becomes clear that the common
“either—or” approach to cultural evidence is unsustainable, and that we need
more refined criteria or principles for evaluating what effects “cultural” evi-
dence should have. Lernestedt argues that a separate, formal “cultural defense”
is a bad idea: this could easﬂy convey the impression that t \“:ultural” is
something additional or “extra” Lernestedt suggests 1nstead,oﬂ@ at least as a
long-term goal, “cultural” considerations would not be qﬁhered as a sepa-
rate or exceptional issue, but would be naturally inte ra‘z\a‘lnto criminal law’s
image of the responsible person. §

Nicola Lacey also argues that the criminal 3gw Ncombines forward- and
backward-looking considerations, but she isi s’ optimistic about combin-
ing these without remainder. Lacey considex }fﬁe argument that the inclusion
of cultural evidence in determining blz‘l’ a&vorthiness is a natural extension
of how the criminal law already trez 45 her mitigating factors that affect a
person’s ability to comply with Sﬁw Lacey explores this claim in depth,
focusing in particular on how(ustaral influences compare with other kinds
of influences such as bein *m\;cd in a broken family or in a poor neighbor-
hood where violence and e nlunahty are common. She argues that while one
can indeed make a Q“l philosophical argument why, for example, the vic-
tims of poor upbrf* g should be seen as less blameworthy, there are also
good reasons w. (‘in criminal law system does not, and should not, view poor
upbringin kniltlgatlng factor. For Lacey, the ends of the criminal law—in
particulé goal of steering the population’s behavior—override philosoph-
ical arguments about individual blameworthiness and thus there may be only
limited room for cultural defenses. Moreover, Lacey argues, the criminal law
is “in the business of applying standards” and these standards are, in liberal
democracies, general.

The theme of general standards that bind persons as legal citizens is picked
up by Kimmo Nuotio. Nuotio locates his argument more on the terrain of
political philosophy. For Nuotio, philosophers such as Taylor, Habermas, and
Rawls have developed broad theories of how the law in general can operate in
a pluralistic society. However, these multicultural theories need to be refined
or adapted to the particular aims, demands, and restrictions of criminal law.
Modern criminal law requires strong presuppositions of legal personhood;
that is, it treats people as responsible and rational individual agents. These
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presuppositions differ from those of traditional communities, but are now
essentially irreversible. The legitimacy of modern law requires people to think
of themselves as “citizens” bound together in a political project, and not just
as individuals who belong to pre-political cultural groups. Like Lacey, then,
Nuotio concludes that issues of legal responsibility cannot be reduced to “mere
moral blameworthiness,” and that the state has a legitimate interest in preserv-
ing the conditions that sustain the mutual recognition of people as citizens.

Matt Matravers, too, focuses on the practice of holding citizens responsible,
but argues that the conception of responsibility at play in the context of crimi-
nal law is different from our everyday conceptions. He argues that respon-
sibility in the criminal law context is best understood in terms of a doctrine
of answerability, in which both the defendant and the society can be held to
account. For someone to be held answerable for a committed act gertain con-
ditions must be met. Specifically, the person must be capableﬁ@‘spondmg
to, and acting on, reasons. Equally, certain conditions mugt(y 5 Yulfilled for a
specific society to have a right to hold him or her answgr#® Q‘ Specifically, the
society must have (moral) standing. Matravers conqﬁ ooth of these sets
of conditions and the ways in which many accoq} s.&{ the cultural defense
interact with them. He argues that these accounts; ‘dentify real issues that need
to be addressed, but that the significant inflyet %e¢"of culture on individuals in
most cases neither undermines the respanrf M ty of the agent nor the standing
of the state to hold that agent to accou“w' S fis or her (criminal) actions.

If Lacey, Nuotio, and Matravers b e thought of as skeptical about the
reach of the cultural defense ea fds the importance of cultural evidence.
This is something shared wit Rh‘mu Parekh and Ayelet Shachar.

For Parekh, issues of a cvlvnal defense must be situated within a broader
theory about how conﬂ oi value between minorities and the majority soci-
ety should be dealt,w(} &t Yarekh highlights the significance of cultural mean-
ings across the c '\1\1& law: in defining its scope; the definition of crimes;

the gradatlon nme seriousness and penalty severity; the determination of
1nd1v1dual 51b111ty, the range of mitigating factors and defenses accepted;
and in its adrhinistration. Given this, he thinks that “there is on balance a good

case for ﬁndlng a place” for a partial cultural defense. However, such a defense
would need to be constrained and, as noted above, understood in the context
of conflicts of value between majorities and minorities. Such disputes, Parekh
argues, must be addressed through extensive discussion and argument, rather
than the unilateral or coercive imposition of one side’s values on the other.
Given this, creating legal space for a cultural defense can serve both forward-
and backward-looking goals. That is, the use of a cultural defense would help
track and assess personal blameworthiness more correctly, but Parekh insists it
would also provide a useful forum for intercultural, future-oriented learning.
If we are to use the cultural defense, or admit cultural evidence in the court,
we must know how to do so. Critics of the cultural defense often argue that



12 Criminal Law and Cultural Diversity

attempting to assess the significance (or even the content) of someone’s “cul-
ture” is beyond the capacity of courts, and will inevitably lead to arbitrary
results. Shachar argues that we can shed light on this concern by examining
a closely related field of law: namely, family law. As she shows, there has been
considerable experience in the use of “cultural” evidence in family law court
cases, including in assessments of the behavior of parents. Shachar advocates
what she calls a “culture-demystifying” approach that permits the court to treat
cultural factors as one of many relevant elements in its adjudications. This she
contrasts with two “absolutist” alternatives: a “culture-blindness” approach that
permits no formal place for cultural considerations, and a “culture-override”
approach in which culture is treated as determinative. Shachar’s preferred
demystifying approach might be thought too ad hoc or to allow too much
discretion to courts. However, through a close examination of s, Shachar
identifies a number of safeguards and principles that emergg:f( the family
law context that might be applicable to the context of crigq(ﬁﬁ‘law.

These practical, legal questions are picked up ASx“Kent Greenawalt.
Greenawalt notes that decisions about whether t@.A¢ecpt cultural evidence
have, to date, primarily been left to the discretion}’irN1vidual judges, resulting
in considerable unevenness, if not arbitrariness,;a¢zoss cases. On the legislative
level, such issues have rarely been touchqﬁz go’in. In his chapter, Greenawalt
examines the most ambitious attempt iy'th> United States to draft a system-
atic criminal code: the influential M¢, :*gf;P'enal Code, and its commentaries.
Greenawalt examines what menti 'ﬁl\ made of, and what room might exist
for, cultural factors within the €ede. In general, his analysis is that the Code
pays little attention to cultufal Sactors. However, Greenawalt’s argument is that
there is room for such facfprs,'the question is how best to accommodate them.
Greenawalt considers ‘Nth the idea of a general privilege for cultural practice
along the lines of‘tk;l %digious Freedom Restoration Act and the clarification
and expansion ;Qc\\n:ting defenses. His conclusion is that the latter offers “the
more promi @ strategy” as it does not require—as would a general cultural
defenseQ es to decide between those cultural factors that count and those
that do not and those that are “really” part of the culture (or the defendant’s
cultural identity) and those that are not.

In the concluding chapter, Alison Dundes Renteln asks why legal and politi-
cal theorists have been so cautious about (what she refers to as) the cultural
defense. She notes that critics of the cultural defense have often argued that
while it might help improve our backward-looking judgments of personal
responsibility, it would have serious if not catastrophic consequences for the
future operation of the legal system. Renteln distinguishes a number of dif-
ferent versions of this argument—identifying a set of perverse effects that the
cultural defense might generate, from concerns about reducing the deter-
rent effect of criminalization on potential transgressors in minority com-
munities to reducing the sense of legitimacy of the legal system as a whole
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amongst members of the dominant group. In response to each of these con-
cerns, Renteln examines what evidence, if any, exists to support these specula-
tions, and concludes that fear of the consequences is largely overblown. In the
absence of credible evidence for forward-looking harms, she argues, there are
“compelling principled grounds” for the adoption of a cultural defense for its
backward-looking benefits. Such a policy could then be reviewed if its imple-
mentation gave grounds for belief that it had demonstrable ill-effects on the
behavior of individuals.

Together these essays explore why cultural diversity raises distinctive chal-
lenges in the criminal law context, not found in other domains of the mul-
ticulturalism debate, while also exploring how this particular context raises
fundamental issues of agency and responsibility that are at the heart of broader
debates in political philosophy. Much of course remains to be doneiinthis area.
What these essays demonstrate is that progress on these issu;\ | require
political philosophers to better understand the specificity Qﬁ@%inal law, and
for criminal law scholars to better understand philos h%‘% debates on cul-

ture and agency. QR
> \
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