Copyrighted Material

Preface

For some people the word “boilerplate” refers to *boring” or worse still ‘unim-
portant” contract terms.

Nothing we can write can cure the first impression, But the contents of this
book are witness (o the fact that the second impression is wrong.

Boilerplate clavses sometimes deal with important operational issues, such
as the law of the contract or how notices may be sent. On other occasions,
the clause deals with commercial issues that may not seem important, until
a problem arises. Thus, a foree majewre clause only becodues significant if a
party cannot perform his obligations due o circamstances-tevond his control;
those circumstances may arise only rarely.

Whatever category a boilerplate clause is put in, inany busy business people
would prefer not w think about them. Insteed? they prefer 1o focus on the
core commercial terms, such as what somesne will get, when they will gen it,
and for how much. But a failure to consider {or understand) all the provisions
of a commercial agreement {(even the *Soring’ ones) can have serious conse-
quences, These consequences maocome when it 18 o late w do anything
about the contract terms - alterthe agreement is signed.

A perfect illustration of this s an “entire agreement” clause, usually buried at
the end of the agreemeaitn) it is classic “legal” wording dealing with what is in
fact often a key issuezwhéther what a party savs or writes about their product
or service, oulside the sirict terms of their whtten agreement, is intended o
be binding. ldeally, the parties should address such a matter explicitly and afso
understand how an ‘entire agreement” clause deals with such oral or written
statements. Unfortunately, the traditional wording of an enfire agreement
clavse does not help the uninitiated understand it, let alone ake account of
the changing views of the court on the reach of an ‘entire agreement’ clanse,

This book is now in its third edition and contains over 80 separate sections.
There is a limit to what it is possible o asafully add. Our aim for this third edi-
tion remains the same as for the fist edition:

® 1o provide a practical guide to key issues in a range common *boilerplate”
and commercial clauses likely to occur in mainstream commercial agree-
Imenis;

® 1o provide a selection of boilerplate clanses.

To fulfill these aims for this third edition we set ourselves the following goals:
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1. o provide more explanatory commentary on the legal principles underly-
ing a boilerplate clause (1o help the user of this book better understand
the purpose for including or not including a particular boilerplate pro-
vision as well the factors needing consideration as o its content and its
effect);

2. o add some new sections (Tor this edition on data protection, freedom of
information and good faith);

3. toinclude further relevant case reports (o illustrate how the courts inter-
pret boilerplate provisions in commercial agreements).

This book is not intended as a legal textbook, nor w rehearse in detail the law
on a particular point or to provide a {waditional) casebook. As stated above
this book is a “practical guide’ and should address the needs of drafiers and
users of commercial agreements who are not lawyers as well. To meet these
needs, just providing a short explanation of the purpose of a bailerplate pro-
vision and a selection of examples is no longer tenable. What is necessary is
to put boilerplates and commercial clauses in a legal and interpretative con-
text, The difficuly, of course, is o find the right balanceCia giving enough
explanation but not going on al oo great a length, Soive tvpes of clauses
{such as exemption clause) are repeatedly picked apaitand reinterpreted by
the courts, making such an aim difficult. We hopawe have found the rgh
balance.

Nor is this book a general guide to negotiating or drafting contracts. For that
please read our book, Drafting and Negottaimyg Conmercial Contracts, the third
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edition of which appeared earlier in 200,
Mark Anderson and Victor Warmner

August 2012
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How to negotiate boilerplate clauses

[ftwood: Oh that's the usual clause. That's in every contract, That just says,
uh, it savs, uh, IF any of the parties participating in this contract is shown not
to be in their right mind, the entire agreement is antomatically nullified ...
That"s what they call a “sanity clause”.

Fioreffo: Ha, Ha, Ha, Ha, Ha. You can't fool me. There ain’t no Sanity Clause!
‘A Night at the Opera’, Marx Bros. (MGM Studios, 1935)
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Introduction

Bailerplate and commercial clauses of ‘lesser imporance’ are unglamorous,’
In the heat of negotiating a commercial deal, few business people are likely
to spend much time or emotional capital arguing over the wording of a force
majeure clause or a waiver clause. Instead, they leave the negotiation of such
dry details 1o the persons responsible for preparing the agreement {(or their
lawvers).

Good lawyers will have a clear idea of which boilerplate clauses are important,
and how they should be worded. Although there is a strong “legal” element
1o many boilerplate clauses, they also raise commercial issues (often eritical
commercial issues). For example:

o should a Cbe alloawed 1o assign s nghis or obGganons o anothers
P B e

s  should flooding, a failure in the electricity suppty or a stnke at the sup-
plier’s premises entitle the supplier o delay delivery of contract goodsr

*  should the parties take a dispute be @lEnr 1o arbitration or 1o a courts

¢ should any statements made priogta the contract by one party which the
other has relied on in entering ints the contract become part of the con-
tracts

It may be difficult o get deiwled instructions on what the client requires
on some of these issues. Inymany cases, it will be necessary to “take a view”.
Commercially, it may b&ensier 1o justly including extensive boilerplate pro-
visions in a 5l-pagedgveement than in a two page agreement. From a legal
perspective such a distinction may be less casy to justify.

The problem, of course, is that it s very difficult 1o predict whether any par-
ticular boilerplate provision will prove to be important in a particular agree-
ment. A dispute might arise unexpectedly over whether a party may assign its
rights under the agreement, or whether a reference o a ‘vear’ in an agree-
ment means a year starting on 1 January or a year starting on an anniversary
of the date of the agreement. The contract drafiers will often have to weigh
up potentially conflicting objectives: legal certainty, a commercial desire to
‘keep it simple but effective’, efficient use of an expensive lawver’s time, the
likelihood of a dispute arising, and so on.

I “Lesser importnsee” means clauses which are often not the fooss of a business person: w
something other than what a gany is wo supply. what price will a pary be clrging for i when
a prarty will bee supeplyang it and when the other party wall Be regqueneel o pay Bor it
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What the contract drafter should not do is just include a “standard” set of bail-
erplaie clauses in the agreement without considering whether they are appro-
priate for the particular transaction. When preparing a suitable set of clauses,
the contract drafter needs 1o understand why each boilerplate clavse is useful,
when it is important o include it and the potential legal consequences of
including or not including it. A related point is that the wording of some
standard” clauses needs modification from time o tme in light of detailed
and continuing judicial scrutiny and interpretation. Entire agreement and
assignment clavses are just two of the more recent examples, Other clavses are
sometimes added because of changes in the law (such as following the passing
of the Contracts (Rights of Third Parties) Act 19949),

Thiz book aims 1o provide guidance on the purpose and effect of boilerplate
clanses that are in common vse. It also covers a selection of other contract
clanses that might not be regarded as “boilerplate’, but are nevertheless fre-
quently encountered in many types of commercial agreement (for example,
confidentiality clauses). The main purpose of this book is to discuss why
such clauses are used, discuss drafting issues that arise, and provide practi-
cal samples of commonly vsed precedents. Also included(ave extracts from
judgments where particular clauses have been defing@; analvsed or inter-
preted.

The main part of this book consists of approstwaiely 80 opics arranged
in alphabetical order, starting with "Acknowlzgpements’ and ending with
“Warranties'. Also included is a set of typira! boilerplate terms in a form in
which they might be found in a lengilvcommercial agreement (see the
‘Boilerplate Agreement” in Appendixdic An accompanving CD contains the
precedent clanses found in this boak,

What is ‘boilerplate’?

In this book, the termp-isgilerplate” is used broadly to mean contract terms that
are often found in cornmercial agreements, almost irrespective of the subject
matter of the agreement. Usually these terms are found towards the end of
the agreement, after the ‘interesting” commercial terms that are concerned
with the main purpose of the transaction. Sometimes, boilerplate terms are
concerned with the operaton of the agreement as a legal document (eg law
and jurisdiction, notice and interpretation clavses). In other cases, they clanfy
the rights and obligations of the parties {(eg force majeure, assignment and
waiver clauses). In all eases, it is important 1o be aware of their purpose and
legal effect.

Which boilerplate clauses are the most important?

The safe answer is ‘it all depends’. For example, a force majeure clause may
be thought essential in a contract involving a country where a civil war is likely
o take place, but irvelevant to most contracts for the purchase of stock items
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from a shop., Nevertheless, it is possible to make a few generalisations as to
the boilerplate provisions that are frequently encountered in different types
of agreement. It should be stressed that many contracts will not conform to
these generalisations,

No boilevplate. Sometimes, no boilerplate clauses are included in a contract. It
may be felt thar any Kind of “legal” language is commercially unaccepiable or
off-putting. This is a decision for the commercial client to take, rather than
a contract drafter. In practice, written contracts containing no boilerplate
clauses tend o be short documents, often drafted without legal advice.

Minimal boilerplate. Sometimes the instructions are o keep the boilerplate o
an absolute minimum, eg when drafting a short letter agreement. The con-
tract drafter will often wish to include the following boilerplate clauses in this
SITLEALIOHES

o A Nolices clause.

o A Law and Jurisdiction clavse (unless there is absolutely no foreign ele-
ment),

o A Contracts (Rights of Third Parties) Act 19949 clapde,
Light boilerplate. Where the contract is to be kept shoit and simple, the con-

tract drafter may wish to include the following pfovisions in addition 1o those
already mentioned:

e some briefl fnterfretation provisions; atd

o perhaps set out any definitions in“aseparate Definilions clause,

Medivm boilenplate. Where the agieement can accommodate more detailed
boilerplate provisions, but if isfelt to be inappropriate 1o ‘go the whole hog’,
the contrmact drabter may wish o include some or all of the following prowv-
sions, in addition to thoss siready mentioned. The following list concentrates
on ‘pure’ boilerplate cisitises, such as those to be found in the final clause of
the specimen Boilerplate Agreement (see Appendix A). The contract drafier
may include other common clauses, eg warranties, exemption clauses, termi-

nation provisions, payment terms and confidentiality provisions, but it is more
difficult 1o generalise about which clauses will be included.

*  More extensive Inferfretation provisions.

¢  Entire / ent and Amendment clauses.
o Assignment clause.

¢ Waner clause.

o [n contracts involving a programme of work or co-operation between the
parties, an Ageney clause and a Foree Mapeure clavse.

¢ In contracts involving the provision of business, technical or other infor-
mation from one party to another, a Confidentiality clavse, a Dala Proleclion
clause and, il a party is a public authority, a Freedon of Information clause,

3

Comrighted Material



Comyrighted Material
Intreduction

*  In contracts involving a transfer of property or the grant of rights in prop-
erty, a Furdher Assuranees clanse,

¢ [f there is doubt over whether provisions would be upheld by a court, a
Severance clanse.

*  Perhaps a clause dealing with how Anneuncements about the contract can
be made.

Full-seale boiterplate. In some situations, the requirement is to make the con-
wact as watertight and unambiguous as it can possibly be, and the business
persan is happy to include lengthy boilerplate provisions if these will protect
their interests. In effect there is no commercial pressure to limit the number
or extent of such provisions. For example, commercial bank guarantees are
sometimes very detailed. In this situation, the contract may include some or
all of the provisions mentioned above, as well as a large number of further
boilerplate provisions.

Location of clauses in an agreement

There is generally no requirement for a contract undes’English law to follow
a particular format or layout. Most modern commevsial contracts prepared by
lawyers follow a similar siructure. There are adviniages to having a structured
and standard Lavout, including giving a logicaland clear famework,

The aim is to draft an agreement so that tcan be read, understood and used
quickly and efficiently (whether by b parties 1o the contract, the contract
drafier or anvone else who needs o).

In this book, for each clause & have suggested (in the Location section)
where, in a typical commerciahagreement, the clause might go, using the clas-
sihcation shown in the B column of the wble, below, Grouping particular
clauses in this way candie of assistance to users of commercial agreements, to:

*  ensure that all the relevant provisions on a particnlar theme are consid-
ered or included;

* consider whether any further provisions should be added.

The following table indicates in the first column the different sections of a
typical commercial agreement, and in the second column, those provisions
that might typically be included in each such section.

Sevtion of an agresment Clases that wmight apfwar in that wetion

Top of the agreement | Sulyect fo conbract

Date of the agreement | fhaie of the agreement

ConvmiEncermenit deale

Dreedds (1o stale document s a deed)

Parties Parties
Successors and assigns
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Section of an agreement

Clmuses that might appear in (hat section

Recitals

Recitals
fkﬁ prilEeEs

Definitions

Affiliates ete

Cilhrrgres

Commencement date

Conaletion

Definitions

Exelusive, non-exclusmoe and sole (where these
words have particular meanings)

Force majenre

Intellectual frroperty

Interfrretalion

Monihs (and other expressions of time)

Net sales valne

Prarties

Price (which refers to payment texms and
Interest clause)

Sub-contracting (such as the ‘weaning of a
particular sub-contradial)

Terntory

Main Commercial

Acknowledgements S Gsually within another clause)

Appointment (VaElly within another clause such
as X appainis Y o do £)

Aundit and réords (usually with a Payments
clauie)

Besiand reasonable endeavours (usually within
other clauses—X 1o use the best endeavours
to provide service £ toY)

¢ Breach (usually within another clavse—eg stating
what the consequence of failure to perform a
key commercial obligation)

Commencement date (usually within another
clanse—eg within a main commercial
provision to indicate when performance is to
slart )

Completion (usually within another clavse—
eg within a main commercial provision o
ineicate when certain defined activities to
take place)

Conditions precedent and subsequent (usually within
another clause)

Comsent (usually within another clavse)

Consulinlion

Currency (usually with a Payment clause)
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Section of an agreement

Clmuses that mgeht afspear in fhat section

Secondary Commereial
Provisions— anid

Completion (usually within another clause—eg
within Termination clause to indicate when
certain defined activities are take place)

Condiltons precedent and sabsequent (usually within
another clause)

Confidentiality

Consend (usually within another claose)

Consequences of termination (usually with a
Termination clause)

Consultation (usually within another clause)

Covenards (usually with Warranties or
Exemptions clauses)

Cuwnulative remedies (usually within another
clanse=—such as Payment and Termination
clauses)

Data Protection

Disclaimrers (usually party of a YWarranties clause)

Exempiion danses (usually grovped with clauses
such as Warranties and Indemnities)

Freedom of Information

Eopriry and terminati@ial wilf (usually included
with a Termipaison clause)

Foree majenrwe (Gometimes included with a
terminatiny or similar provision to indicate
the colsegquences of a force majeure event
acsuiving)

Indevinities (usually grouped with Exemption
and Warranties clauses)

dnsolvency (usually with a Termination clause)

fnsurance (usually grmlpecl with Exemption,

A -

Warranties and Indemmnities clauses)

Initellectual froperty (usually within other
clavses—eg in such clavses in Warranties
{what warranties are given in relation to the
intellectual propery), Termination (whart
is to happen to any licences of intelleciual
property when the agreement terminates)

Termination for breach

Warranries (usually grouped with Exemption,
Indemmnity and Insurance clavses)

Boilerplate

Agency and parinershif (denials of)
Agrenis for sevvices

Amiesel mend or e rralion

Annonmesmenis
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Section of an agreement

Clauses that maght apfear i thal swection

Boilerplate—-conrd Arbitration and ADR (sometimes with Law and

Jurisdiction)

Assignment and novalion

Cafrescady

Charges (sometimes included within an
Assignment clause)

Certifrcate of value

Contracts (Rights of Third Parties)

Costs and expenses

Counterparts {or duflicales)

Cunulative remedies

Entire agreement/final agreement

Exclusrve, non-exclusive and sole (usually within
an Interpretation clause where this clause is
located in this section)

Foree mapeure (nsually where a short provision )

Furiher assurance

frterfrretation

Joint and several lability

Langiage

Lawe arnd punsdiction

Months (and otlicr expressions of time)
{(sometime<within an Interpretation clause)

Nolices

Partnersfige (denial of) (sometimes within an
Ageacy and partnership {denials of) clause)

Pricuity of tevms

Retembton of futle (if not included with a Paymenis

p° o clase)
' Set-aff and retention (if not included with a

Payments clause)

Severance and fnvaltdity

Samps duty

Sub-contracting (usually with an Assignment
and movation clause o indicate that sub-
contracting is permitted, or a separate clause
to indicate sub-contracting is permitted)

Successors and assigns

Tome af the essence (usually within another
clause—such as in a Notices clause)

Waivers and releases

8
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Introduction
Seciion of an agreement Clauses hat might afspear in that section
Signing section Capacily (usually as a statement with execution

and signature block clauses)

Execution and signalure block clauses

Deedds (o state document is 3 deed or execuned
as a deed)

Schedules Schednles

Origin of the meaning of ‘boilerplate’

Some readers may be curious as to the origins of the term “boilerplate” and its
meaning. The term seems to have been in common use in the United States
for many years, used bath in a legal and non-legal context {in the laner case,
usedd principally by journalists). It seems that the expression originated in
nineteenth century newspaper production in the United States. Local newspa-
pers used o incorporate sections of national news that were sent to the local
newspaper office by irain, already typeset and ready foi printing on metal
drums. The metal drums were known as boilerplate. Boilerplate text became
a name for standard text that was slotted into the nowspaper along with more
tailored, local news,
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Affiliates, group companies and
subsidiaries

Purpose of clause

The term “affilinte’ is sometimes used to refer to individuals or companies that
are connected or associated with a party to an agreement.

The purpose of referring o a party’s afliliates is vsually 1o enable them to:

e peceive a specific benefit (eg if a party is permitted Ao assign its rights
under the agreement tao its afliliate); or

s impose on them obligations under an agreement

Drafting issues

¢  General points:
& in the Uk there is no staptcdard definition of what an affiliate s

¢ accordingly, the partics should define the meaning of affiliates in
their agreement;

¢ UK companie jegislation contains no definition of ‘affiliate’;
+ often (although not always) other companies in the same group of
companies as a contracting party are defined as s affilianes,
s Use of statutory definitions:

¢  many definitions of “affiliate’ in agreements use the meanings of cer-
tain words found in the Companies Act 2006 (the text of these is
found at the end of this section )

¢ 5 [I539 ‘subsidiary’, ‘holding company’ and *wholly owned sub-
sidiary” are defined in the Companies Act 2006; and

o s [I61, 1173 ‘parent undertaking’, “subsidiary undertaking’,
‘parent company’, ‘undertaking” and “group undertaking” are
also defined . These sections appear in a section dealing with
various accounts matters and provide a wider definition than
under ss 1159 e1c. They were originally introduced following the
introduction of EC Seventh Directive on Group Accounts, They

15
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originally appeared in the sections of the Companies Act 1985
dealing with accounts matters (ss 5, 21, 22 of and Sch 9 to that
Act).

+  Where the term “affiliate’ is used to mean, in effect, another company
in the same group as a party to the contract, wording based on section
1159 is sometimes used (sce Precedent 1)

* o make the definition broader, the definition of ‘group undertaking
in the Companies Act 20006 can be used (see Precedent 2);

o somelimes parties will wish o make the defnitnon of group comjpa-
nics broader still, 1o include joint ventures which are not majority-
owned subsidiaries;

*  where overseas parties are involved in an agreement, a more general
definition, which does not refer to UK companies legislation, can be
used. The reference in Precedent 3 1o less than 50% ownership of
shares, ctc, takes accoount of the fact that in some countries, forcign
invesiment in a company may not exceed a specified percentage of
the share capital. For practical purposes, such a eompany may still be
regarded as a member of the same group as the foreign parent, even
though the percentage sharcholding is less thaa 50%.

* if wording is used in the affiliates definition which refers o specific
wording used in provisions of the Comgginies Act 20006 then it is likely
that the courts, in the event of a dispute, will interpret the wording
usedd as having the meaning usadiowthe 2006 Act. In Farstod Supply ASS
Fnveroce Lid [2011] UKSC 16 5 decision on what is now Companies
Act 2006, 5 1159, the courtheld that the word ‘'member” used in that
section of the Act as o whether a holding company of the subsidiary
must be a member of the subsidiary must have a meaning consistent
with that found in whother section of the Companies Act 2006, 5 112
(that a memberiis & person who agrees to become a member of the
company ava whose name is entered into the register of members).

* il the parties 1o an agreement wish a defimnon of an athliate where a
holding company or subsidiary does not need to be a member of one
or the other then either the Companies Act 2006, s 1162 may be used
or there should be use of alternative wording which does not make
reference to the Act and which clearly explains the intentions of the
partics.

Poinis to note: When using a dehnition of “athiliates’ or “group comp-
nies’, references to affiliates or group companies are often included in a
contract to enable them o receive a benefit under the contract. Unless
caretul consideration is given to the drafting of such a provision, it may
not be clear who is or who is not a party 1o the contract, In general, if a
person is to be a party to the contract, then the person or the person’s
agent (or, in the case of a company, an authorsed signatory) must sign
the contract, Therefore, unless a company signs the agreement as agent
of its affiliates or group companies, or they sign the agreement, they will
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ot be bound by it and will not have enforceable contractual rights under
it. When drafiing a clause referring o affiliates or group companies, it is
useful 1w consider the following points:

if a party is referred to as a part of a group, and the contract states
that references to the party include references to the group, are the
group and all its members intended to be parties to the agreements;

is the term “affiliate”, ‘group’ {or whichever term is used) defined in
the contract? Will the definition make use of the erms ‘subsidiary
and “holding company’? If so, are the statutory definitions set out
in s 1162 (wider definition) and 1159 (narrower definiton) of the
Companies Act 2006 1o be used (see below)? If the wider definition
is used, ie, s 1162, then persons who, although not incorporated, can
claim a dominant influence over a party to the agreement may be able
o claim a benefit under the contract:

are the affiliates/ group companies named as parties and will they sign
the contract?

will the named party to the contract be empowersd fand stated in the
contract o act) as the agent of the group of companies to sign the
contract on behalfl of each of the affiliates ‘digmbers of the group?

if group companies are (o be parties tosnagreement either by refer-
ence or by explicitly stating their nhunes, it is important o be clear
which of the parties has rights or aldizations under particular clanses
of the contract. If more than &G party has such obligations, do the
obligations give rise o joint, several or joint and several labilities on
the parties concerned (ses luint and Several Liability)?;

the above issues will need addressing on a case-by-case hasis,

Location in an agveement

An Affiliates, ete clause will usually appear in the Definitions section of an
ug'nmncnl.

Linkage and use

In addition to the sitnations described above, the following are some of the
more common situations when the parties to an agreement might make use
of a definition of “affiliate

in a confidentiality clavse, where confidential information is disclosed by
one party to another party, the disclosure of the confidential information
can also be disclosed 1o an affiliate of the other party;

that the affiliates of one party can (also) enforce an obligation imposed
on another party;

17
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that under some vpes of licence agreements where rovalty payments are
invalved, the receipts generated by a party wall include that of its affiliates;

that warranties and,/ or indemmnites provided by one pany o another
party will also extend to the affiliates of the other party (and the clanse
will sometimes extend to the affiliate having the right 1o bring an action
against the party in breach of the indemnity etc);

that a party is permitted 1o assign its rights and Sor obligations to an affili-
ate (without the consent of the other party in an assignmeni clause);

that an affiliate iz inchided a3 a person who has the right to enforce some
or all of the provisions of an agreement under a Contracts (Rights of Thivd
Parties) Act 1999 clause,

Diher phrases/words are sometimes used instead of, or in addition e, "alfili-
ates”, such as ‘associated companies’.

18

Sample precedent material

Precedent 1—Using the Companies Act 2006, 51153

In relation to a person, “Affiliate’ means any suosidiary or holding com-
pany of that person, and any other subsidizry of that holding company,
where ‘subsidiary’ and ‘holding company’ have the meanings given in the
Companies Act 20062006, s 1159 (as-amended).

Precedent 2—Using the Companiez Act 2006, 5 1162(5)

‘Affiliate’ in relation to a Party shall mean any group undertaking of that
Party, where "group undertaking' has the meaning given in the Companies
Act 2006, s 1161(5) (as amanded).

Precedent 3—Where‘Control’ may be less than that found in the
Companies Act 2006, s 1159

An ‘Affiliate’ of a Party shall mean any person controliing (directly or indi-
rectly), controlled by or under common control with that Party. For the
purposes of this definition, ‘control’ shall mean direct or indirect benefi-
cial ownership of [more than 50%)] [50%] [(or, outside a Party's home
territory, such lesser percentage as is the maximum permitted level of
foreign investment)] [or more] of the share capital, stock or other partici-
pating interest carrying the right to vote or to distribution of profits of that
entity or person, as the case may be.

Precedent 4—Lising the Companies Act 2006, s 1162

A company or other person is affiliated to another company or person if
one is a subsidiary undertaking of the other or both are subsidiary under-
takings of the same third company or other person, where ‘subsidiary
undertaking' has the meaning given in the (UK) Companies Act 2008,
s 1162,
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Precedent 5— Definition of ‘group company'
‘Group Company’ means a company within the group of companies of
which [the Company] is from time to time a member.

Precedent 6— Definition of ‘group company’'
‘Group Company’ means the Company and (as the context requires) the
Subsidiaries and each or any of them.

Precedent 7= Definition of ‘group company’ by ownership

‘Group Company’ means any company which either owns more than
50% of the issued share capital of A or in which either A or any subsidiary
of A owns more than 50% of the issued ordinary share capital,

Precedent 8— Definition of ‘group company' with reference to the
Comparnies Act 2006, 5 1158

‘Group Company’ means any of the Company or its subsidiaries or hold-
ing companies or any subsidiary of the Company’s holding company and
‘subsidiary’ and 'holding company’ shall bear the maanings given to them
by the Companies Act 2006, s 1159,

Precedent 9— Definition of ‘subsidiary’
‘Subsidiary' has the meaning given to that exprassion in the Companies
Act 2006, s 1159,

Frecedent 10— Definition of ‘subsiciany’ and ‘holding company”’
‘Subsidiary' and ‘holding company' shall bear the same respective mean-
ings as in the Companies AGH2006, 5 1159,

Precedent 11=Definition of ‘'subsidiary’
‘Subsidiary’ means gither:

1 a subsidiary within the meaning of s 1159 of the Companies Act
2006, or

2 unless the context requires otherwise, a subsidiary undertaking within
the meaning of s 1162 of the Companies Act 2006.

Precedent 12— Definition of ‘subsidiary’ by control
‘Subsidiary’ means an entity from time to time of which A or B:

1 has direct or indirect control, or

2 owns directly or indirectly more than 50% of the share capital or
similar right of ownership,

‘control’ for this purpose meaning the power to direct the management
and the policies of the entity, whether through the ownership of voting
capital, by contract or otherwise.

18
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Precedent 13— Definition of ‘subsidiary’ by control - longer form
A ‘subsidiary’ of a company, corporation or entity shall be construed as
a reference to any company, corporation or entity:

1 that is controlled, directly or indirectly, by the first-mentioned com-
pany, corporation or entity;

2 more than half the voting rights of which are held directly or indirectly,
by the first-mentioned company, corporation or entity; or

3 that is a subsidiary of a subsidiary of the first-mentioned company,
corporation or entity,

and for these purposes a company, corporation or entity shall be treated

as being controlled by another if that other company, corporation or

entity is able to direct its affairs or control the composition of its board of
directors or equivalent body.

Precedent 14—No subsidiaries
The Company has no subsidiaries except (name of subsidiary) which at
Completion will be wholly owned.

References to the ‘Company’ in this agreement shall be construed as
including every Affiliate of the Company [for @& time being during the
continuation of this agreement] [which is an Affiliate at the date of this
agreement).

Extracts {rom legislation
Sections from the Comganies Act 2006

1159 Meaning of *subzidary’ ete
(1) A company is a @mbadiany” of another company, its “holding company”, if
that other company:

(a) holds a majonty of the voting rights in it, or

(b) 15 a member of it and has the rght to appoint or remove a majority
of its board of directors, or

(e} is a member of it and controls alone, pursuant to an agreement with
other members, a majority of the voting rights in it,

or il it is a subsidiary of a company that is isell a subsidiary of that other
COmpany.

{2) A company is a ‘wholly-owned subsidiarny” of another company if it has no
members except that other and that other’s whollyv-owned subsidiaries or
persons acting on behalf of that other or its whollv-owned subsidiaries.

{3) Schedule 6 contains provisions explaining expressions used in this section
and otherwise supplementing this section.
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(5)

In the Companies Acts ‘group undenaking’, in relation to an undertak-
ing, means an undertaking which is-

(a) a parent undertaking or subsidiary undertaking of that underaking,
or

(b) a subsidiary undertaking of any parent undertaking of that underwak-
ing.

1162 Parent and luhﬂidiarlf underml-:ingn

(1)

(<)

(3)

(4)

{6)

22

This section (together with Schedule 7) defines “parent undertaking” and
‘subsidiary undenaking” tor the purposes of the Companies Acts,

An underaking is a parent undertaking in relation to another undertak-
ing, a subsidiary undertaking, if-

(a) it holds a majority of the voting rights in the undertaking, or

(b) it is a member of the undertaking and has the right to appoint or
remove a majorty of its board of directors, or

{c) it has the right o exercise a dominant influende over the undertak-
ing—

(i) by virtue of provisions contained in tterinderaking's articles, or
(ii) by virtue of a control contract, ix

(e} it 15 a member of the undertakihg and controls alone, pursuant o
an agreement with other shaséholders or members, a majonty of the
voling rights in the undertaling,

For the purposes of subsectvgn (2) an undertaking shall be treated as a
member of another undestaking-

(a) if any of its subsidiary undertakings is a member of that underaking,
0T

(b} il any shares in that ather undertaking are held by a person acting on
behalf of the undertaking or any of s subsidiary undertakings.

An underaking is also a parent undertaking in relation o another under-
taking, a subsidiary undertaking, if-

{a) it has the power to exercise, or actually excercises, dominant influence
or control over it, or

(b)) it and the subsidiary undertaking are managed on a unified basis.

A parent undertaking shall be treated as the parent undertaking of under-
takings in relation to which any of its subsidiary undertakings are, or are to
be treated as, parent undertakings; and references (o its subsidiary under-
takings shall be construed accordingly.

Schedule ¥ contains provisions explaining expressions used in this section
and otherwise supplementing this section.
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(2} A ‘control contract” means a contract in writing conferring such a right
which~

(a) s of a kind authorised by the articles of the undenaking in relation
to which the right is exercisable, and

(b) s permitted by the law under which that undertaking is established.
(3) This paragraph shall not be read as affecting the construction of section
1162(4) (a).
5 Rights exercisable only in certain circumstances or temporarily incapable
of exercise

{1} Rights which are exercisable only in certain circumstances shall be taken
into account only=

{a) when the circumstances have arisen, and for so long as they continue
i abitan, or

(1) when the circumstances are within the control of the person having
the righis,

{2) Rights which are normally exercisable but are teiaporanly incapable of
exercise shall continue 1o be aken into accoysu

6 Rights held by one person on behalf of anotiper

7 Rights held by a person in a fiduciarv-copacity shall be treated as not held

by him.

(1) Rights held by a person as neminee for another shall be treated as held
bw the other.

{2} Righus shall be regardedias held as nominee for another if they are exer-
cisable only on hisjivsiructions or with his consent or concurrence,
8 Rights attached to shares held by way of security

Rights attached to shares held by way of security shall be treated as held by the
person providing the security-

{a) where apart from the right o exercise them for the purpose of preserving
the value of the security, or of realising it, the rights are exercisable only
in accordance with his instructions, and

{b) where the shares are held in connection with the granting of loans as pan
of normal business activities and apart from the nght to exercise them for
the purpose of preserving the value of the security, or of realising it, the
rights are exercisable only in his interesis,

9 Rights attributed to parent undertaking

{1) Rights shall be treated as held by a parent undertaking if they are held by
any of its subsidiary undertmkings.
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{2) Nothing in paragraph 7 or 8 shall be construed as requiring rights held by
a parent undertaking 1o be weated as held by any of its subsidiary under-
takings.

(3) For the purposes of paragraph 8 rights shall be treated as being exercis-
able in accordance with the instructions or in the interests of an undertak-
ing if they are exercisable in accordance with the instructions of or, as the
case may be, in the interesis of any group undertaking.

10 Disregard of certain rights
The voting rights in an undertaking shall be reduced by any rights held by
the undertaking itself,

11 Supplementary

References in any provision of paragraphs 6 o 10w rights held by a person
include rights falling to be treated as held by him by virtue of any other provi-
sion of those paragraphs but not rights which by virtue of any such provision
are o be treated as not held by him.

27
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Purpose of clause

Commercial agreements sometimes include provisions stating that one party
cannot bind or act on the behall of another party except as specifically pro-
vided in the agreement. This issue is particularly relevant where the agreement
prowides for a long-term or collaborative relationship between the panties, par-
nicularly where they are working closely together on a project. For example,
a long werm supply agreement where a supplier of goods sell goods agaimnst
orders from the buyer is unlikely to come within this categeo But a long-term
advertising campaign involving an advertising agency, 2 goaphic designer and
a photographer might.

If the wording is not clear or the provisions of Alie agreement are complex
and /or there are many parties, it may not be ¢l whether an agency or part-
nership s intended,

Existence of agency, etc

Agency is the relationship.\wiich arises whenever one person (the agent)
has authority, express orimplied, to act on behall on another (the princi-
pal) and consents so tfac. An agent primarily means a person employed o
place the principal 1 contractual or other relations with a third party. Some
agents have authoriy to sign contracts on their principal’s behalf. However,
the term “agent’ s also used in a broader sense: certain types of commercial
agent merely introduce customers to the principal mther than making specific
contractual commitments (the terms of specialist agency agreements, includ-
ing consideration of commercial agents and the Commercial Agents {Council
Directive) Regulation 1993, are bevond the scope of this book).

In most cases, parties will wish to deny the existence of an agent/ principal
relationship or to specily exactly where such a relationship might le.

Existence of a partnership
Whether or not a partnership exists between two persons is always a ques-

tion of fact which does not depend solely on the documents which they have
executed or even the express statements which they have made.

28
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Where a relationship has all the properties of a partnership, an express writ-
ten provision by the parties denyving the existence of a partnership may be
insufficient to prevent one being held o exist. The definition o be applied is
that set out in the Partnership Act 1889 “the relation which subsists between
persons carrving on a business in common with a view of profit’,

There is no requirement for formality in order to establish a partnership (ie,
under the Partnership Act 1890, unlike a limited liability partnership which
requires registration under the Limited Liability Partership Act 2002}, and
there will sometimes be a risk of creating a partnership under a commercial
agreement, particularly in agreements concemed with unincorporated joint
vernlures.

Where a business arrangement is not intended to be a partnership and lies
outside the scope of the Partnership Act 1890, it is nevertheless wise for the
parties o stale that they are not pariners and that their agreement s not a
partnership agreement. Except where the parties have consciously chosen o
enter into a partnership, they will generally wish to avoid the risk of their
relationship being treated as a parmership, in view of the liability that a pare-
ner has for the acts and omissions (and losses) of the othey fellow pariners, A
clause denying partnership will not be conclusive, but sy assist the parties to
argue their position, eg with HMRC. Often, such aisise will also state that
neither party may bind the other,

Drafting issues

e Default peints. In commercial ageeements, there should be a clear state-
ment that:

*  aparty & acting as agent for another (eg if a parent company signs an
agreement on befall of itsell and its subsidiaries); or

*  the relationshitie between the contracting parties is nof one of agent
and principal or one of partnership. Sometimes parties will go farther
and include obligations on the partics not (o represent to any other
person that they have any authority o make commitments on each
other's behalfl

o Where a form of agency exists exelude partnershifn and other agency relationships.
Where there is a form of agency in an agreement {ie a traditional agency
arrangement or where some provisions in an agreement are intended o
be that of an agent and a principal), there should be a denial that:

®  the parties wish 1o form a parinership; or

*  any agency arises apart from that expressly conferred by the agree-
nuemnt,

o Agency also plays a part when an agreement is signed, typically where a
company is involved, The company has te act through human beings,
whao act as agents [or, or authonsed representatives of, the company. Such
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issues are not normally addressed in this tvpe of bailerplate provision (but
are considered further in {;ﬂlrmré!l}-},

Location in the agreement

The Baoilerplate section of an agreement is normally the location of an Ageney
clause.

Linkage and use

This boilerplate provision is net normally specifically linked or referred o in
an agreement. However, for many types of agreements one party may specih-
cally be given an “agency’ type of role for another party, eg in a manufacturing
contract, the manufacturing party may need to buy materials, but it is stipu-
latesd that the party is doing it as an agent for the other patty.

Sample precedent @ aterial

Precedent 1—No partnership
Mothing in this agreement shall e Geemed 1o constitute a partnership
between the parties.

Precedent 2—No partnarsiap or agency or other relationship other than
contractual relationshin

This agreement shai! ot constitute or imply any partnership, joint ven-
ture, agency, fioucary relationship or other relationship between the
Parties other than the contractual relationship expressly provided for in
this agreement. Neither Party shall have, nor represent that it has, any
authority to make any commitments on the other Party's behalf.

Precedent 3—No partnership or joint venture-limited agency only
The Parties are not partners or joint venturers nor is [ParlyB] able to act
as an agent of [PartyA] save as authorisad by this agreament.

Frecedent 4—No partnership
The Parties to this agreement are not partners.

Precedent 5—No partnership
Nothing in this agreement shall be deemed to constitute a partnership
between the Parties.
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Purpose of the clause

In some cases a party may require that any docoments which are issued by a
court in relation to legal procecdings are not sent wo that party Bl o someone
else. Court rules permit this in cernain circumstances.

However, it may be necessary to obtain the permission of the court 1o do so
il & party to a contract is resident or has its registered office (or equivalent)
outside the United Kingdom.

An agents for service clanse aims w0 allow service of dociments in legal pro-
coodings within the United Kingdom (and where possizie without the poermis-
sion of the courts) on the agent of a party, wheth@sor not they are based in
the United Kingdom.

Drafting issues

o [emal issues

*  The Civil Procegdure Rules (CPR) (51 1998,/3132) (see CPR 6) gov-
eims the servicodt documenis in legal proceedings;

& if a contract contains a provision providing that if a claim is made
concerning the contract, any claim form issued in relation to tha
claim may be served as specified in that contract, then the claim form
is deemed o be served if it is served by the method specified in the
contract: CPR 6.11(1);

i a clim form needs serving ouside the United Kingdom then it may
be necessary to obtain the permission of the court {under CPR 6.36)
unless it falls into a category where permission is not required (under
CPR 6.32 or CPR 6.33): CPR 6.11(2);

o the rules for determining whether a party needs to obtain the per-
mission of the count is found i CPR 6.56 and CPR 6.37. In addition,
also a Practice Direction w this CRE, needs consideration (PD GB)
(the detailed provisions of which are beyond the scape of this book);
Readers should obtain specialist advice and /or consult standard legal
books such as the Cnil Court Practice);
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il an agreement does not contain a provision concerning the serving
of documents in legal proceedings then a party may still serve an
agent of the foreign pany subject wo:

o the party applving to the courts; and

* the contract to which the claim relates was entered into within the
Jurisdiction with or through the foreign pany’s agent; and

¢ the agent's authority had not been terminated or the agent still
has business relations with the foreign party: CPR 6.12.

it is also possible 1o apply for permission to serve a claim form by an
alternative method or alternative place if there is a good reason (CPR
.15, such as a saving of time by serving on the London solicitors of a
claimant rather than the place where the defendant is resident (f5C
BTA Bank Ablyasew [2011] EWHC 2506 (Comm) or dispensing with
the service of a claim form altogether in exceptional circumstances)

(CPE G.16)

.a'I.J'.iFo.r'uEmm.r E:f in agent

where a party to an agreement is based outside the United Kingdom,
there should be provision for appoimntment st an agent within the
United Kingdom (see Precedent 1);

and the provision should deal with itheeéxtent of the appointment of
the agent, such as should i be:

* irrevocable;
#  limared e the tem of e apreement;

o erminated on notice?

L

notified to the other party on termination:

Fanure iy agenid togegomm dulies

-

If the agent fails to notify the party who appointed the agent that pro-
ceedings are served, then there should be wording that such filure
does not affect the validity of the service (see Precedent 2);

if the agent takes an excessive amount of time to notify the party that
appointed the agent, then there should be wording specifving a time
limit when service is deemed effective (See Precedent 3).

Although an Agenis for Service clause aims to deal with the situation where
a party {which is not based in the United Kingdom) agrees a method
of service out of the jurisdiction by means of an agent, it may stll be
regarded as invalid under a foreign law, and therefore the ability 1o pro-
ceed in other ways should be retained (see Precedent 4).
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Location in the agreement

The Boilerplate section of an agreement is normally the location for an Agenis
Jor Sevince clavse,

Linkage and use

This type of clause is not normally linked o or used by other clauses except:

where a party is based outgide England and Wales (orthe United Kingdom),
the other party to the agreement should check that the address given in
the Parties clause is the address to be used for notices (including for the
service of proceedings);

the Notires clause may include provisions of an Agents for Servier clause or
will need to be amended to reflect that particular types of notices (such as
the service of proceedings caused by an Agends for Service clause) are dealt
with elsewhere by their own clause.

Sample precedent @iaterial

Precedent 1—Appointment of an ageat

[ PartyA] imevocably appoints [name hat present of [address] to receive on
its behalf service of proceedings izsued out of the English courts in any
action or proceedings arising cut of or in connection with this agreement,

Precedeant 2— Failure cn'the part of the agent to carry out instructions
Failure by such agedt 1o notify [PartyA] of such service shall not adversely
affect the validity oy such service or any judgment based on it.

Precedent 3—Setting a time limit when service is deemed effective
Such service shall become effective 30 days after despatch,

Precedent 4—Permitting other methods of service
Nothing contained in this agreement shall affect the right to serve process
in any other manner permitted by law.

Precedent 5— Effective service on agent

All proceedings, notices of proceedings and other notices in connec-
tion with or to give effect to this agreement shall be served upon [agent
in England for the foreign party] at his address in [London] on behalf of
[foreign party] and [foreign party] shall be bound by such service as if he
had himself been personally served within the jurisdiction.
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Precedent 6— Effective service on agent

[PartyA] irmevocably appoints [name] at present of [address] to receive on
its behalf service of proceedings issued out of the English courts in any
action or proceedings arising out of or in connection with this agreement
and agrees that failure by such agent to notify it of such service shall not
acversely affect the validity of such service or any judgment based on it.

Precedent 7— Effective service on agent

[PartyA] irrevocably appoints [name] at present of [address] as its agent
to receive on its behalf service of proceedings issued out of the English
courts in any action or proceedings arising out of or in connection with
this agreement. [PartyA] warrants that [name] has agreed to act as its
agent as aforesaid. Failure by such agent to notify [PartyA] of such serv-
ice shall not adversely affect the validity of such service or any judgment
based on it. Such service shall become effective 30 days after despatch.
Nothing contained in this agreement shall affect the right to serve process
in any other manner pemmitted by law.

Precedent 8— Effective address for service

1 Any notice of proceedings or other notices. in connection with or
which would give effect to any such proceenings may without preju-
dice to any other method of service be sewved on any party in accord-
ance with clause [ ).

2 In the event that [name] is resident-outside [England] its address for
servica in [England] shall be the address for such service nominated
at the head of this agreemant and any time limits in any proceed-
ings shall not be extendad by virtue only of the foreign residence of
[name].

Precedent 9— Appciwntment of process agent

1 [PartyA] imevocably appoints [name] of [address] in England as its
process agent to receive on its behalf service of process in any
Proceadings in England. Such service shall be deemed completed
on delivery to such process agent (whether or not it is forwarded to
and received by [name]). If for any reason such process agent ceases
to be able to act as process agent or no longer has an address in
England [name] irrevocably agrees to appoint a substitute process
agent acceplable to the other party to this agréement and to deliver
to such other party a copy of the new process agent’'s acceptance
of that appointment within 30 days.

2  [PartyA] irrevocably consants to any process in any Proceedings any-
where being served in accordance with the provisions of this agree-
ment relating 1o the service of notices. Such service shall become
effective 30 days after despatch. Nothing contained in this agreement
shall affect the right to serve process in any other manner permitted
by law.

35

Copyighted Material



Comyrighted Material
Agreeing to enter and signing an agresment (execution and signature block clauses)

¢ o indicate their consent to the provisions of the agreement; and

o o indicate that the agreement is coming inte operation (immediately or
at some later date).

Parties do not always sign the agreement themselves, and may appoint others
to sign on their behall, for example:

L] ELF_:l.‘.TlI.'-i1

o directors or authorised officers for a company,
- t'l1'|.F|-.|1.h_'!-'l:1."H-. ar

¢  the solicitors or other advisors of a party.

It is possible to sign agreements “under hand® or as a deed. The legal require-
ments for decds are discussed in Leeds.

Drafting issues

o  Commencing the execulion clause
&  Traditiomat

o agrecment (stating “As witness’ and thon immediately following
with the signature block);

o deed (stating ‘In witness” and-iEn immediately following with
the signature block);

¢ Moderr: Particularly in a cominercial agreement:

* for an agreement: ‘Agreed by the parties through their author-
ised signatones’ and then immediately following with the signa-
ture block:

o for a deed: Exnecuted as a deed’ and then immediately following
with thesisnamre block,

For some formal types of document excouted as a deed (eg a power
of attorney) or ransactions involving the sale/ purchasing or leasing
ol property, trusts, guarantees, etc), it is often best to use traditional
language: to avoid any risk that a court {or other parties or any gov-
ermmental or regulatory board) will misinterpret the document . The
relatively relaxed amimde of the couns o the format and Lnguage
of commercial contracis may not apply to other types of legal matter.

o The placement of the signature block, 1t is up to the parties which spot in the
agreement they choose (o sign, However,

¢ the placing of the signature(s) otherwise than at the end of the docu-
menit: and Sor

¢  having the signature block clause drafted in other than one of the
conventional ways

may not be acceptable to some parties.
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Does an agreement need o be signed (af all}? Excefl in a few instances there is
no legal requirement for the parfies fo a confract to sign @, But a real signature
indicates (among other things) that the pary signing s signifving their
consent to the provisions of the agreement;

Although a party meed nol sign a contract, iL must be pamed
{or otherwise identified) as a party to the contract to be able to
enforce it or use it as a defence. Eg, a bank does not usually sign
a guaraniee that it receves.

There are, however, exceptions to this principle. Eg:

a contract for the sale or other disposition of an interest in land needs 1o
be in writing, but also has 1o be signed by or on behalf of each party (Law
of Property (Miscellaneous Provisions) Act 1989, 5 2);

an assignment or mortgage of a patent must be in writing and signed by
or on behall of the assignor or mortgager (Patents Act 1977, s 30(6) ).

Witnessing o signature

A contract does not need o have the signatures of The parties witnessed.
However, signatures are sometimes witnessed:

Eg. a bank making a personal guaizaiee will require a solicitor
to witness the signature of the gaamntor together with a state-
ment on the gnamntee o indicyie that the solicitor has explained
its effect o the guarantor Satore the guarantor signed: Cormish v
Midland Bank ple [ 19853 301 ER 513;

* signature blocks in some ivil law conntries are drafted in a way so that
twio persons are sipgiing for each party, and sometimes one person is
said to be witnessingy the signature of another party (rather than two
people signing e agreement);

# in the United States, some commercial agreements have execution
clauses, and then there is wording where the lawyer for that party is
indicating (by the lawvers's signature or initials) that the agreement
is approved as o form.

One person signing for more than one party, When a person signs in two or
more capacities (eg as principal and as agent of another, or as an officer
or authorised signatory of two parties (ie a party entering a contract and
the party’s parent acting as a guarantor) ) then the person:

* should sign for each party (ie il signing for wo parties then the
person should sign twice, and accordingly there should be two signa-
ture Blocks); or

+  should sign once and the signature block should reflect that the sig-
nature covers more than one party;
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Purpose of the clause

A breach of contract is the breaking of an obligation which a contract imposes
or the breaking of a term or condition in a contract.

The word *breach” could be considered a technical, legal werm, not used in
everyday specch. A few contracts use the more modern word “break’, as in:

if X breaks this contract, ¥ may terminate i,
However, this has not become common practice.

Technically, there is, or some lawvers consider there is, a difference between
breach of a contract’s terms and conditions and & @ilure o perform those
termis and eonditions,. For this reason, some precedents for termmation
clauses refer to both breach and failure to pectorm. In the anthors’ personal
view, it is unlikely that a court would norma!ly interpret a reference to breach
as excluding non-performance, unless s distinction is made elsewhere in the
coniract between these two wermns,

Meaning of ‘material’ ar ‘substantial’ breach

In some agreements agariy 8 entitled 1o give notice (o terminate (or o er-
minate) il the other Gy is in “material” or “substantial” breach of its obligs-
Hons, eg:

i the other party shall commit any [zubstantal] [oaterial] breach of any of s

obligations under this agreement and shall fail o remedy such breach (il capahle
of remedy) within 30 days after being given notce by the Girs party 3o w0 do o’

The aim of such a clause is w not allow a party W erminate an agreement
where the other party has only committed a minor or trivial breach of the
agreement (see DB Rare Books Litd v Antighooks (a limiled partneship) [1995] 2
BCLC 306, CA, and Superior Overseas Develofrment Cornfm and Phillips Petrolenm
(UK) Co v British Gas Corpm [ 1982] 1 Llovel’s Rep 262 for discussion of these
terms). In many cases it is likely that there will be no difference in the meaning
between ‘material” and “substantial’, subject o the context (see Fitzroy House
Efroorth Street {No 1) Lid and another v Financial Times Lid [ 2006] EWCA Civ 320,
[2006] 2 All ER (D) 463 (Mar)).

The use of terms ‘substantial” or “material;’ does not precisely define exactly
what in a particular breach will be sufficient to amount to substantial or mate-
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rial. What is substantial or material for one party may not be for the other
party. For example, a party may have an obligation 1o make payments on
certain dates but makes one payment one day late. For the party making the
pavment, this may amount to a small breach but w the other it may have seri-
oais consequences. The other party may need 1o pay s suppliers or 1o repay
loans on terms which are draconian. If it does not have sufficient reserves
then any delay in receiving payment even by a small amount of time could be
serious or very expensive. One salution is to make any breach of an obliga-
tion sufficient to terminate (through the use of clear wording). This mav not
always be commercially attractive or always possible (if the parties are not of
equal bargaining strength).

Otiher solutions could involve (before the contract is entered into) arranging
for staged payment terms or making each stage of the perfformance of the
contract conditional on the other pany payving for the previous stage, together
with good intermal administration so that these provisions are sirictly adhered
o,

However, the advamage of using such words as ‘substantial” and “material” does
permil the parties to set a (rough) standared as 1o the level of preach which enn-
tes a party to terminate, However, in the event of dispuicea court will need o
interpret the precise meaning against the circumstances of the case (see Dalkia
Lirriitres Services e v Ceftech Internationad Lid (20060 EWHC 63 (Comm) and case
analysis below). The courts will judge whether a Gizach i= material objectively by
reference to the facts (ie not the subjective views of the parties) (see Fifroy House
Ffnvorth Street (No 1) Ltd and another v Finosanl Tomes Lid [2006) EWCA Civ 329,
[2006] 2 All ER (D) 463 (Mar); Compasd S UK and Trefand Ltd (1fa Medivest)
Mid Essex Hospital Services NHS Trust [2012] EWHC 781 (QB). When considering
what involves ‘materiality’ the following facts will be taken into account: *...the
actual breaches, the consequenss of the breaches 1o [the innocent pary]; [the
guilty party’s] explanation fog\the breaches; the breaches in the context of [the
algreement; the consequénces of holding [the algreement determined and the
consequences of holdisig {the a]greement continues’ (from Phoerix Media Lid
o Colmoel Information, unreported, 16 May 2000; 2004 WL 147 6680, quoted in
the Compass Gronf ele case).

The word *substantial® has come in for consideration by the courts on many
occasions (in cases involving pavment of rent under a lease), and amounts
for non-payment of less than 15% are generally not substantial. However, it
is not clear the extent o which such decisions are applicable to commercial
agreements.

Drafting issues

Some preliminary gquestions necd consideration as 1o the effect of a breach:

which abligations or terms or conditions are considered sulficiently
important that breach of them would he:
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sufficient 1o terminate an agreement;

not suthcient to terminate but the breaching party should be allowed
1o “perform’ again;

eg a termination provision allowing for notice to be given o the
party in breach specifving that the breach can be remedied within
a set number of days,

not sufficient to terminate but the party in breach will face a sanction
s it will, eg:

¢  he liable to pay hiquidated damages;

¢ beset a time limit which will be made of the essence (ie a failure
to mect the time limit will entitle the party not in breach to ter
minate the contract);

¢  he liable (in the cise of non-pavment) to pay interest;

*  have o allow a third party to perform some or all of its obligations
and to pay the third party.

which failures to perform obligations or the termasand conditions will
amount 1o breachs

L3

will any of the obligations or terms or cofaitons, which are not per-
formed or not performed *properdy”, bea breachs

will the party obliged to perform_awobligation or term or condition
only be in breach if it does notaaect a standard, eg:

o where services are involvedsthe party does not use reasonable care
and skill (the standagaset by the Supply of Goods and Services
1982);

*  where goods are invelved, the goods made or supplied are not
of satisfactety)quality (the standard set by the Sale of Goods Act
1979)

& does not use reasonable or best eforis or endeavonrs;
e does not meet some specilied specification; or
¢ the flure to mecet the standard s “material’ or “substantal’?

will the party be in breach but excused from any liability becawse
there are limitations and exclusions of liability in the agreement (o
cover the breachs

Location in the agreement

There is not usually a stand-alone clause stating or setting out the circum-

stances when there is a breach, Provisions dealing with breach are usually

found in:
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the Main Commercial Provisions, such as the core operlive provisions
which may state (either directly or by reference) the standard that a party
needs w achieve and the importnce of a filure w perform or perform-
ance of them below a required or expected standard; and for

in the Secondary Commercial Provisions, such as:

the Termination clause, which will zet ont either in:

¢  general terms what constitutes a breach (eg a material breach of
the agreement); or

o specific instances what constitutes a breach (eg a failure by a party
to meet a standard set in a specification or lailure to obtain regu-
latory approval);

the Warranty clauses, which will specify, in some cases, the standard
that a party is stating that they are meeting, and the consequences of
failing 1o meet them.

Linkage and use

The subject of breach wpically anises in terminatoy clauses and liguidated
damages clauses. Precedents to allow terminatisgi: of the contract in the event

of a breach of s twerms appear in Termination for breach.

Case analysis

Dalkia Utilities Services pit-v Ceftech International Lid [2006] EWHC 63

(Comm)

1 The parties entavad into a contract for the claimant to build and main-
tain a power plant for the defendant.

2 Thedefendant failed to pay 3 instalments. The defendant claimed that
it had no money to pay and that uniess the agreement between the
parties was renagotiated it would be become insolvent. The claimant
refused to do so.

3 The claimant sued for sums it claimed were payable on termination
of the agreeament.

4 The agreement included a variety of clauses conceming termination

including:

“14.2. In the event of cne of the parties (the "DEFAULTING PARTY™)
being in material breach of any of its obligations hereunder or under
the LEASE being a breach which is capable of being remedied, and
failing to remedy such breach within one hundred and twenty calen-
dar days after receiving written notice of the failure from the other
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Scope

DCTA 1975 Only covers some provisions of a contract (other than tort),
mainly those concerning limitation and exclusion of liability (and indem-
ity clauses in Consumer contracts),

1999 Repwlations: Covers all *unfair’ provisions of a contract, save those
which deal with the definition of the main subject matter of the contract
or the price (il those are drafted in plain intelligible English).

Manner of dealing with a consumer

ECTA 1977 UCTA 1977 does not impose any ‘standard” or method of
dealing on a business when contracting with a consumer; it makes certain
clauses inelfective and others subject o a requirement of reasonableness
i1 & coniract.

1999 Repulations: The 1A Regulations impose a requirement on a busi-
mess o use good fnith w avodd a significant imbalance in the right parties’
rights and obligations (see Harrison and others o Sheplierd Homes Lid and
offers [2011] EWHC 1811 (TCC) for an explanation s the meaning of
good faith in relation to a building contract as well sontaining a summary
of the principles that are to be derived from recapplication of the 1595
Regulations in court cases, and Case analyss below).

Goods and services

UCTA 1977 and 1999 Regulations bothveover goods and services,

Type of provisions caught
o LUICTA 1977 applies tastandard form contracts and those which are indi-

vidually negotiatedi \Gn the most part) plus making some contractual
terms of no effeciat all where consumers are concermed.

1999 Regulations: Omly applies 1o provisions in standard form contracts
(ie provisions which are not individually negotiated). Where a provision
i drafted in plain, intelligible language, then

*  the definition of the main subject matter of the contract, or
*  the adequacy of the price or remuneration,

is not assessed for fairmess (accordingly if these matters are contained in
clauses which are not drafted in plain intelligible English then they it is
possible to assess whether they are fair).

If the provisions of the contract are provided to the consumer (ie drafted
in advamce) and the consumer has ot been able o mfluence the sulb-
stance of the conract then those condinons will not be considered as
being individually negotiated (1999 Regulations, reg 5(2)). Although if
one provision is individually negotiated, the 1999 Regulations will apply

177

Copyrighted Material



Copyrighted Material
Cansumar contracts

ter the rest of the contract (1999 Bepulations, reg 503)) and it is for the
supplier of the goods and/or services to show that a provision of the
contract s individually negotiated (1999 Regulations, reg 5(4)). The fact
that a consumer

*  has had a lwver look over a term or the terms; or

¢ lhas had the ability o influence the substance of a term or the terms
(ie been able to but in fact did not influence the substance of the term
or terms);

is not enough o make the term or erms individually negotiated (UK
Housing Alliance (North West ) Lid v Francis [2010] EWCA Civ 117, [2010] 3
All ER 519; and see also Harvison and others v Shephard Hawes Lid and others
[2011] EWHC 1811 (TCC)).

(Another key issue is likely o be establishing what is the main subject
matter(s) of the contract and determining the price(s) or remuneration{s)
paid in exchange for the goods and/or services supplied. The current
leading case is Office of Fafr Trading v Abbey National ple_and Others [ 2008]
UKSC 6, [2010] 2 All ER (Comm) 945, See ako tewording of 1990
Regulations, reg 6(2). For further consideration @id examples of what
constitutes the “price’” or ‘remuneration’ see iy authors” Drafing and
Negotisting Commereial Contracts (3rd Edn), 755

Language

*  UCTA 1977 There are no requirefients regarding the use of a particular
drafting stvle where a consume\is & party to the contract;

o 1999 Regulations: There iscay vequirement to use plain, intelligible lan-
puage (see below for (Wither consideration of this) (1999 Regulatnons,
reg T(1)).

The meaning of plain intelligible language is not defined by the
1t Regulanons but is likely o mean more than just the choice of
words used or the drafting style. In essence, in addition to taking the
style of expression, choice of words, and presentation of the text into
account, the key issue is whether the consumer can understand wha
the particular clause means and also understand how it affects the
rights and obligations they and the supplier have in the contract.

Where there is doubt as to the meaning of a clause, the meaning most
favourable o the consumer will be used (1999 Regulations, reg 7(2)).

Burden

o  [CTA 1977 The burden is on the party relving on a clause o show it is
reasonable.

« 1999 Regufalions The burden is on the consumer to show that a clause is
unfair.
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o [ICTA 1977 Makes some contractual provisions:

™

incflective (eg liability for breach of ss 135, 14, 15 of the Sale of Goods
Act 1979 cannot be excluded or restricted by reference to a contiaet
term}; and

subject 1o a requirement of reasonableness (eg where a business is
in breach and seeks w render a contractual perddormance different
from that reasonably expected of the business or for it to render no
performance at all).

1998 Regulations All provisions will survive as long as they are Bar.
If a provision is unfair then it shall not bind to a consumer {1999
Regulations, reg 8(1)) although the contract may continue to operate
if it can do so without the unfair term (199 Regulations, reg 8(2)).

Some provisions are not subject to any test as o their faimess (ie con-
cerning as the definition of the main subject matter of the contract,
or the adequacy of the price or remuneration, asdong as they are in
plain intelligible Language).

{(*Unfair' means that ‘contrary to the requirgment of good faith, it
capses a significant imbalance in the paadies’ nghts and obligations
arising under the contract, to the dettimient of the consumer”™ (1999
Regulations, reg 5(1)).

Drafting issues

o Do nof attemfe to excluds wrlimil lability for specific frovisions where #f is nof
frossifle to exclude or st iabifity, Although this might be an obvious stane-
ment, what is cleag pacticularly following the implementation of the 1999
Regulations, is that tmaditional methods of limiting or excluding of liabil-
ity are unlikely to work.

Eg, adding wording to limit the liability of a business for its breach of
the implied werm of satisfactory quality would be counterproductive.
Le. stating that the goods are of satisfactory quality but then limiting
the business's liability for a breach or limiting liability 10 a sum of
money, or excluding any warrantics.

However, there is nothing to stop a supplier defining what *satisfactory
quality” means in relation to the particular goods that are being sold.

o e the wording of the stalulory frovisions to indicale matlers clearly affecting the
goods (or services ) being provided. Eg, the Sale of Goods Act 1979, s 14(2A)
and (2B) state the factors determining (sausfactory) qualiny:

description;
price;
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o fimess for all the purposes of which goods of the kind in question are
commaonly suppliced;

®  frecdom from minor defects;
#  safern;
®  durability;

s public statements on the specific characteristics of the goods made
about the goods by the seller, producer or his representative {particu-
larly in advertising or on labelling).

®  Stale clearly the Strengths’, ‘weaknesses', limitafions’ and the vequiremenis on a
enustomer of & proaduct ar service, Providing a more deseriptive meaning of the
product or service can help to reduce or avaid liability. That is instead of
attempting o exclude or limit lability, the seller or supplier can prevent
liability arising at all, although in some cases it may difficult o draw a
clear distinction between avoiding hability arising in the first place and
excluding or limiting liability. Eg, il a business sells LCD monitors prod-
ucts (which are manufactured or supplied by third patvics) to consumers,
instead:

*  of simply stating that goods that are ondered by a consumer will be
supplied, perhaps state the meaning of Savisfactory quality

o  provide wordings as follows:

‘We shall supply to vou the gooeds that you have ordered. Youn should
note that certain pes of mehndrs occastonally sulfer from minor crrors
i the manufcturing proces. In particular, LCD monitors have one or
twor pixels which appeaiGacorrectly {"pixel errors™). Such pixel errors
are in sccordance wiliindusuy standards For the manuBcwre of LCD
MCmitors.

Monitors must e st up correctly using the insiructions provided with
the monitors, U particular setting up o monitor with the wrong display
rescdution s L kely o damage a monitor. Monitors must be cloaned only as
deseribed in the instructions provided with a monitor. A monitor, because
il contains cleotric and electronic pans, shoubd never be cleaned with
wiler o other ligquids, In addigon, the we of abrsive clenens or rough
cloths is likely to damage the casing or display of a monitor,

I addition, owr website contmins further informaton concerning te
monitors which vou should read (wwwxovy.couk),

We will not ke responsibility for damage 1o the goods you have ordered
where vou do not set up or we the goods in accordance with the instruc-
tion manuals provided or siatements or information which & provided
with the monitor,”

Although this wording is perhaps excessive, it suggests a way of defin-
ing the meaning of satisfactory quality.

®  fs the agreewment drafted in plain, indelliible language? The contract drafter
should dralt an agreement on the basiz that an ordinary consumer can
use and understand the agreement without the benefit of legal advice
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when a provider of services supplies the goods as pan of provid-
ing the services {eg a plumber fitting a new boiler);

* the guarantor should use plain intelligible language;

* the guarantee needs 1o contain the essental particulars for
making a claim under the guarantee together with the length
of the guarantee, its territorial scope, the contact details of the
guarantor and a statement that the samory rights in relaton o
the goods which are sold or supplicd are not affected;

o the guarantee must be written in English if the goods are offered
in United Kingdom.

¢  the guarantee takes effect from the date of delivery.
This is in addition to the provisions of UCTA conceming guarantees.

o Delivery. Delivery of goods to a carrer is not delivery to a consumer,
where the seller is authorised or required 1o send the goods o the
consumer (Sale of Goods Act 1979, s 32(4)).

o Aceeplance, A consumer i3 o have a reasonablé opportunity o exams-
ine goods which are delivered to the consimér (for the purpose of
checking whether the goods are in conteanity with the contract)
(Sale of Goods Act 1979, s 35).

Heave the specific exclusions and fimitations avarlalble mn the stafules deen consid-
ered ¥ Each statute provides a seriesol exclusions or limitation which can
reduce the impact somewhat for particular types of contracts. Eg:

o Sale of Goods Act 197% Theve is no implied term of satisfactory quality:

¢ where any matier making goods of unsatisfactory quality is drawn
po the attenton of the consumer before the conteact 15 made; or

¢  where the consumer has examined the goods before the contract

is made (1979 Act, s 14{8C);
s UCTA 1977 UCTA 1977, 38 2=4 do not apply o, eg:
e contracts of insurance;

*  contracts wo the extent that they relate 1o the creation, vansfer or
termination of an interest in intellectual property;

* contracts relating to the formation or dissolution of a company
el

s any contract relating to the creation or transfer of securities or of
any right or interest in securities; contracts relating to the crea-
tiem, transfer or termination of an interest in land (UCTA 1977,

s 1(2), Sch 1);
o 999 Regubations: the 1Y% Regulations do not apply:
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to specially negotiated terms which are not drafted in advance
{(but the 194949 Regulations will apply to the rest of the contract, if
it is a pre-formulated standard conract);

to provisions which define the main subject maner of the contract
or relate to the adequacy of the price or remuneration, as against
the goods or services supplied (unless they are not in plain, intel-
ligible language).

Consumer Profection (Dhistance Selling) Regulations 2006 These Regulations
in total do not apply 1o contracts:

for the sale or other disposition of land (except for rental agree-
ments);

for the construction of a building where the contract also pro-
vides for a sale or other disposition of land on which the building
15 constructed (except lor rental agreements);

relating to hnancial services;

concluded by means of an automated vendayg machine or auto-
mated commercial premises;

concluded with a welecommumications Dperator through the use
of a public pav-phone;

coneluded at an auction,

The provisions relating 1o cagtelation rights etc do not apply 1o the
following contracis:

timeshare agreemsnt,

supply of foods, beverages or other goods intended for evervday
consumptisisupplied w the consumer’s residence or the con-
sumer's savkplace by regular roundsmen;

supply of accommodation, transport, catening or leisure services,
where the supplier undertakes, when the contract is concluded,
to provide those services on a specific date or within a specific
period.

Cancellation rights do not apply for example to:

goods made to the consumer’s specification;

goods which are clearly personalised;

goods which by their nature cannot be retumed,;
goods which are liable to deteriorate or expire rapidly;

audio or video recordings or computer software, if they are
unsealed by the consumer;

newspapers, periodicals or magazines;
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o services where the performance of the contract has started prior
to the end of the cancellation period with the agreement of the
COTVELIENET,

What if it £s nol fossible fo frepare tevms and conditions andy for wse by a conswmer?
Some businesses do not trade only with consumers or may only sell a small
amount of what they offer to consumers. It may not be simply worth the
time or effort for a new set of terms being prepared. At a minimum there
should be wording that the terms implicd by the Sale of Goods Act 1979
are not limited or excluded (sec Precedent 1),

Sample precedent material

Precedent 1—Minimum wording where not possible to redraft an

agreement for consumer use only

1 Any provision in this Agreament which seeks to or does exclude lia-
bility of the Supplier for breach of the terms implied by the [Sale of
Goods Act 1979][Supply of Goods and Services Aut 1982] shall apply
where the Customer i5 a CONSuUMer.

2  Any provision in this Agreament where delivévy s stated to be made by
delivery to a courier shall not apply to a Customer who is a consumer.

Precedent 2-Sample set of boilerpiate srovisions
The terms and conditions of s contract

We intend that the terms.and conditions of our contract with you is set
entirely in this agreement. Please read through it carefully before you
[sign this agreement|lother method for consumer to enter info agree-
ment]. If you have any questions about these terms and conditions or
wish to change them please contact us. You can contact us in the fol-
lowing ways [specify].

Amending or varying this contract

If you or us wishes to change any of the terms and conditions of this con-
tract you and us will need to both agree to the change. We would prefer
that any changes which are agreed are put in writing.

Waiver

If you do not comply with or follow any of the terms and conditions of
this contract but we choosa not to do anything about this, we can still
do so (that is using any of the rights or remedies available to us) wheather
in relation to the specific failure to comply or following any future failure.
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You may contact us by telephone, email or in writing. The details for each
of these methods of communication are found at [specify]. If you contact
us by email then you are authorising us to send you any notices, docu-
ments or other communications we need to send you under this contract
by email to the email address you used in your email. If you do not wish
us to use email please let us know.

Law and jurisdiction

These terms and conditions and the contract between you and us are
subject to and governad by the law of England and Wales. We hope that
you will discuss with us any problems you are having with us or [our goods)
[our services] but if we or you can not resolve any problem or dispute
between yvou and us, we or you will use only the courts of England and
Wales to do so.

Third parties

For the purpose of the Contracts (Rights of Thi‘o Parties) Act 1999, only
you and us can enforce any of the terms and conditions of this contract.
Any person who is not a party to this contract cannot enforce any of the
terms and conditions.

Precedent 3—Sample wording for & guarantee

We wish you to be happy wihi the [goods][name of product, model
number etc] you have bought from [us (if the seller is also providing the
guarantes)][name of suppiier, if supplier and guarantor are different]. We
would like to offer you the following guarantee:

For a period [121/24] months starting from the date of your purchase, if
the [goods][name of product, model number etc] breaks down, fails to
operate or is defective we will either repair the [goods][name of product,
model number etc] or replace it at our option.

This guarantes will not cover the following situations:

1 if you deliberatively or accidentally damage the [goods]iname of
product, model number etc);

2 if you do not follow the instructions and guidance in the (user) manual
or similar documents for the operation or use of the [goods]iname of
product, model number etc);

3 if you use the [goods][name of product, model number etc] other than
for any normal domestic purpose;

4 ff
(a) there is cosmetic damage; and/or
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(b) parts of the [goods][name of product, model number etc] are
damaged, defective or break down but which do not affect
the normal operation of the [goods]name of product. model
number etc)

To claim under this guarantee:

1 Please do not return [goods]iname of product, model number etc)
with out please notifying first that you wish to make claim under the
guarantes;

2 If we ask you to return the [goods|iname of product, model number
etc] please send or take it to the address below;

3 We will refund any of your reasonable costs in retuming the goods
(such as the cost of postage) unless we arrange to pick up the [goods]
[name of product, model number etc] from you.

This guarantee does not affect your statutory rights in relation to [goods]
[name of product, model number etc].

[mame of company providing guarantee and their agdriress, if different to
the seller).

Case anaiysis

Harrison and others v Shepherd Howes Lid and others [2011]) EWHC
1811 (TCC)

(Case appealed and not o the issue set out below (appealed on the
proper amount of damages payable). The appeal was dismissed: [2012]
EWCA Civ 904.)

1 The defendant built a number of houses. The claimants purchased
theam.

2 There were a number of issues which the claimants sued, including
clause 7.1 of the sale agreement between the each claimant and the
defendant which stated:

"The Works shall be completed by the Seller in a good and workmanlike

manner and shall be so completed and made ready for occupation with
all reasonable despatch after the Agreement Date . . . .7

and

Works being defined as ‘The house of the House Type and any ancil-
lary works constructed or to be constructed by the Seller on the Site
in accordance with the Specification’

and the Specification being defined as ‘the drawings and specifi-
cations relating to the Works previously approved by the relevant
authorities and any amendment of them from time to time’'.
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()

(@l

giving the seller or supplier the possibility of transferring his
rights and obligations under the contract, where this may serve
to reduce the guarantees for the consumer, without the latter's
agreement;

axcluding or hindering the consumer's right to take legal action
or exercise any other legal remedy. particularly by requiring
the consumer to take disputes exclusively to arbitration not
covered by legal provisions, unduly restricting the evidence
available to him or imposing on him a burden of proof which,
according to the applicable law, should lie with another party
to the contract.

Scope of paragraphs 1(g), () and (I}

(a)

()

Paragraph 1(g) is without hindrance to terms by which a sup-
plier of financial services reserves the right to terminate unilater-
ally a contract of indeterminate duration without notice where
there is a valid reason, provided that the supplier is required
to inform the other contracting party or paries thereof imme-
diateby.

Paragraph 1(j) is without hindrance tolerns under which a sup-
plier of financial services reservez itz right to alter the rate of
interest payable by the consumet or due to the latter, or the
amount of other charges forchhancial services without notice
where there is a valid reasen, provided that the supplier is
required to inform the other contracting party or parties thereof
at the earliest opportunity and that the latter are free to dissolve
the contract immeadiztehy.

Paragraph 1() is also without hindrance to terms under which a seller
or supplier resenves the right to alter unilaterally the conditions of a
contract of intietarminate duration, provided that he is required to
inform the consumer with reasonable notice and that the consumer
is free to dissolve the contract.

(c)

(d)

Paragraphs 1(g), () and (l) do not apply to:

- transactions in transferable securities, financial instru-
ments and other products or services where the price is
linked to fluctuations in a stock exchange quotation or
index or a financial market rate that the seller or supplier
doas not control;

- contracts for the purchase or sale of foreign cumency,
traveller’s cheques or international money orders denom-
inated in foreign currency.

Paragraph 1(1) is without hindrance to price indexation clauses,
where lawful, provided that the method by which prices vary is
explicitly described.
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agreeing to pay specified sums in specified circumstances. Alternatively,
there may be no unfairness if they have the right to cancel it without pean-
alty before becoming subject to the additional burden.

Requiring the consumer to bear inappropriate risks

For example, the customer indemnifies the company against all thind party
claims,

The customer will pay for damage caused to the company's equipment by
adverse weather conditions,

Consumers should not be forced to bear liability for the supplier's negli-
gence, or risks that the supplier is better able to insure against. 'Indemnity’
clauses are open to particular objection, and may be unenforceable under
other legislation.” They use legal jargon, and imply that the supplier can
simply pass on to the consumer any costs incurred whether reasonable
or not.

Requiring the consumer to make disadvantageous declarations

For example, | have read and understood the cendiions of sale overleaf.

Mo oral representation was made to me as 1240 vehicle's condition or mile-
ae.

If a declaration is written into the conyract, in practice consumers are
forced to make it, whether it is treo.0r not. They may think it is just a
formality, but it means they can inJuture be told they have 'signed away
their right’ to argue that the facis were not as the declaration indicates.

Excluding non-contractual rights
For example, this cantract is deemed 1o have been signed on the company’s
business premises.

The customer agrees to allow any personal data to be communicated to third
parties,

Consumers have various legal rights outside of contract law, for instance,
to a cooling-off period in doorstep sales, and to the confidentiality of per-
sonal information. A contract term which makes them waive such rights is
open to objection as unfair, whether or not it is legally effective.

Unreasonable obligations and restrictions

For example, the tenant shall not keep any inflammable materials on the
property.

8 Section 18 of the Unfair Confract Terma Act 1977 says they are vold I not fair and

reasonable.
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Failure to comply with a contract term gives rise to a risk of incurring
contractual penalties. Where the term is wholly unreasonable, any penalty
must be unfair, whatever its extent or nature. The problem in such a case
is not in the penalty, but the term itself, and the solution is to remove
the term, or limit its scope so that it goes no further than is necessary to
achieve a legitimate purpose.
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