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FOREWORD

There will always be a tension berween the wish of a person to avail himself of legal profes-
sional privilege and the need of society for disclosure of relevant material if disputes are to be
fairly resolved. In 1846 Lord Langdale, then Master of the Rolls, said thar he had anxiously
examined the subject and arrived at a conclusion which had seemed to him 1o be rght. Bur
his view had not been approved by higher authority and, through somewhat grivted teeth, he

enunciated the docteine as it has come o be undemstood:

The unrestricted communicarion berween the partics and rheir professional advisers, has been
considered 1o be of such impomance as to make it advisable 1o protect it even by the conceal-
ment of matter without the discovery of which the truth of the case cannot be ascertained.”

The problems and ramifications of legal professional privilege are with us still.

It is a pleasurc to be asked to contribuie a Foreword to this remarkably learned and unfail-
ingly absorbing book on Legal Professional Privilege for Corporatiofs: Mr Andrew Higgins
has addressed many important and dificult questions which botli scademics and praciition-
ers will want answered. They will find clear statemenrs of whet e current law is in the four
jurisdictions he considers (England, Australia, Canada, suilithe United Stares); lhc].- will alse
find critiques of thar law, sensible propesals for its amendinent and stimulating predictions
about the direction the law may take in the future,

Mo one can deny that legal prafessional privilege i='of immense impeortance to the rule of law
but neither can any one deny thar it must bé kepe within proper bounds if the legal system is
to perform its funcrion of justly deciding disputes berween citizens and citizens and between
citizens and the state. It is unfortunaee (bur not particularly surprising) that the ambit of the
privilege is often kess clear than onewould expect it 1o be. Bur any lack of clarity in the law
will be much ameliorated by thisbook.

After an introduction explaining why the topic is important, the author examines the rarion-
ale for legal professional privilege and points our thar it is an evolving concept. In the nexe
four seminal chapters, corporations assume centre stage and the author discusses the concept
of the corporation as clienr, the identity of the corporation’s legal advisers, how the dominant
purposs test applies to corporations and how corporations exercise control over the privilege
that thc].-' have. Many of the older cases about the privi |¢:gc concern individuwal |irig:|.m5. bur
the principles contained in them have more often 1o be applied today in a corporate concept.
These chaprers bring fresh thinking ro whar are ditheulr areas of the law. The book continues
by discussing how corporate privilege can be lost and the scope of the 'iniquity exception” to
privilege. All these marzers are then brought rogether in a final chaprer which re-cxamines
the rationale of the privilege and suggests a possable way forward in the form of the privilege
being qualified in a2 way which has not yer been considered by English courrs.

I have an uneasy fdtling that myy invitation to write this Foreword may pnssibl}' be due o my
participation in Three Rivers (No. 5) of 2003 a decision which (it is safe to say) has not been

V. Reeve w Trpe (1846) 9 Beav 316 ar 318-9,
.
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received with universal enthusiasm by the legal profession. Mr Higgins says (para 3.59) that
Qne da].r there will be a concerted Pleil'I to overturn it. All one can say is that that has not so
far happened and that such dissatisfaction (as exists) does not yer appear to have manifested
itsclf in any decided case. Thar may, of course, change by the rime 2 second edition of this
excellent work is called for, as it surely will be.

Lord Justice Langmore
Court of Appeal, Royal Courts of Justice
February 2014
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PREFACE

Bainton | of the Supreme Court of New South Wales has observed thar it is “rare in any
but a simple commercial case not to have at least one argument over privilege'.! Dispures
abour privii:gn: arc I"[‘:qun:nd}r Iirig,:m:q:[ in the courts and it is usually COpOrations dﬂing the
litigating.

"There are a number of excellent trearises. on the law of privilege in the commeon law world, bur
few focus on corporations specifically. This book examines the law of privilege as it applies
to corporations in four major commeon law jurisdictions: England. Australia, Canada, and
the Unired Seares.

This multi-jurisdictional approach reveals some common problems and regular inter-
jurisdictional dialogue berween courts when deciding privilege disputes, While legal
professional privilege may go by different names in different jurisdicrions, the right performs
the same eritical function. It allows clients to communicate in confidence with a lawyer for
the purpose of obtaining legal advice and allows litiganes and preGpecive litigants to prepare
for litigation free from the fear thar their preparation mighr e)disclosed ro their prejudice.
While legal professional privilege helps promote the rulegitlaw, allowing people to suppress
relevant evidence makes it harder for courts 1o deliverzorrect judgments and harder for
regulatory agencies to enforce the law.

Because of the practical importance of legal pedicssional privilege ivis crucial thar fts seope is
clear, can be readily understood by lawyersaivd their clients, and can be easily applicd by the
courts. Yer large aspects of the law of piivilege remain uncertain or are difficult w apply in
practice. In some areas there is a mgs of cases which are difficult to recondle. In other arcas
there is a dearth of domestic authonzy. Sometimes the leading statements on the purpose of
the rule and the case law are pulling In opposite directions.

The book focuses on the privilege issues thar are unique to or commonly arise in corporare
contexts. For example, it examines the meaning of the *corporate client’, induding attempts
in England and che Unired States to exclude some corporate employees from the dient, and
Auseralia’s effective abolition of the cicnt vest, It looks ar the definition u-flcg:l adviser inan
increasingly competitive begal services marker, including the differing treatment of in-house
counsel and the UK Supreme Court’s trearment of accountanes in Re Prudential It looks
at key wrends in the application of the purpose wst 1o corporare investigations as well as the
status of strategic advice from corporate counsel. It examines the battle for contrel of the
corporation’s privileged marerial in whar may loosely be described as “intra corporare’ dis-
putes: between the company and its former directors and employees, and between the com-
pany and its members. It examines the confusing and contestable distinctions between joint
client, jeint interest, and commen interest privilege and their relationship v the doctrine
of waiver. It looks ar the many different ways waiver can occur, when companies can limir
the extent of any waiver and the remedics available to 2 company in the event of inadverient

V Abiproup Led v Abire (1957) 42 NSWLR 623,627,
wil
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disclosure of privilege material. The High Court of Australia’s recent decision in Fxpensr
Reduction has hmugl‘ut much needed cl:lrir:.r and common sense to cthis difficult arca. It also
looks at the expanding crime-fraud or iniquity exception to privilege and the procedures for
claiming and reviewing privilege. Given the sheer number of privilege cases in each jurisdic-
tion, instead of multiplying dtations the book focuses on leading and representative cases.

There are some aspects of privilege that are not covered in the book because of the focus on
corporations. For example, the book doe¢s not examine privilege as it specifically applies in
eriminal proceedings. While the book examines many privilege questions thar are relevant o
public bodies, it does not examine the interaction berween the rules on privilege and other
rules regularing the disclosure or power to withhold sensitive legal marerial held by public
bodies such as freedom of informartion laws and public inverest immuniry.

I owe a grear deal of thanks te many people for their help on this book. Danicl Khoo, Matr
Sherman, Nikica Tuckerr, Naomi Oreh, Gabor Fellner, and Joshua Oldficld—all former sru-
dents at University College or on Oxford’s BCL programme—conducted valuable research
on the law of privilege and assisted me with referencing. | must also thank Rebecca Winninger
and Tom OBrien, who helped with rescarch on privilege in Canada and Australia respect-
ively and Elizabeth Houghton whe helped me with proofing.

 am extremely grateful to Lord Justice Longmeore for kindly agreeing to provide a foreword
for the book especially given that he has delivered sonte)al the most important judgments
on privilege in England in the past decade includi®tg Three Rivers No 5. 1 am also grateful
for the support and advice of my former supervisar and now colleague ar Oxford, Adrian
Zuckerman. Some of the wext of this book i<bhised on commentaries on privilege we have
co-authored.

I want 1o thank the entire team ar QU who supporeed and steered the book from proposal
through to publication: Vicky Pittian, Zoe Organ, and Rachel Holt who provided feed-
back on presentation and were successful in gerting me o mostly keep o ambitious dead-

lines and Matthew Humphr)s and Caroline Quinnell who saw the book safely through the
ediring and productiesrphise with Aexibility and parience.

Finally, a very personal thanks wo Rathi for her support and forbearance. This book is dedi-
cated 1o the McCabe and Laurie families, who know too much of whart is wrirten here, and
in memory of Mike Higgins, who made it possible.

I have endeavoured to state the law as ar 1 Ocrober 2013 in Iiglu of the materials available
o me, although it was possible to add the November 2013 decision of the High Court of
Australia in Expense Redwction,

Andrew Higgins
Faculty of Law, University of Oxford
February 2014
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A. The I&J iriance of LPP for Corporations
Legal professional privi

L) is the protection given to confidential communications
berween lawyers an clients in connection with lepal advice or litigation, and prepara-
tory materials - The right has grear practical significance for any legal system in which
the controlling framework is the rule of law: by providing all persons, real and legal, with
a private and secure sphere in which to consult a lawyer and/or prepare for litigation, it
removes an obvious disincentive to consulting a lawyer or properly preparing for legal pro-
ceedings. Yet the privilege also has the capacity to undermine the administration of justice by
shielding relevant evidence from legal investigations and legal proceedings, thereby making
it harder for law enforcement agencies to enforce the law; and harder for courts to decide
disputes correctly.

Legal professional privilege is one of a small number of exceptions to, and limits on, the
power of the State to compel the disclosure of evidence on threat of contempt or other sanc-
tion. Having access to documents and information, and the right to question witnesses or
persons of interest, is crucial if law enforcement agencies are to detect and prove breaches
of the law, if defendants in criminal proceedings are able to adequately defend the charges
against them, and private litigants are able to successtully enforce their legal rights or defend

their legal interests. Perhaps the most famous statement on the importance of ensuring the
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court has access to all relevant evidence, rather than decide the case on the material put before
it, comes from Donaldson ME. He said:

The lidgadon process is not a game. It is designed to do real jusdce between opposing parties
and if the court does not have all the relevant information it cannot achieve this object.!

For these reasons all modern legal systems provide some compulsive powers to help law
enforcement agencies and parties to legal proceedings obtain relevant evidence.

1. The purpose of legal professional privilege

All major common law jurisdictions recognize that powerful reasons exist for protecting
lawyer—client communications and preparatory materials for litigation from compulsory
disclosure.

The privilege allows clients to talk freely to a lawyer in the knowledge that their confidences
will not be revealed without their consent. This promise of confidentiality encourages clients
to seek legal assistance and speak candidly to their lawyer, or more accuragely, it removes a
disincentive against clients speaking candidly to lawyers. Once fullya of a client’s

circumstances, the lawyer is able to give accurate and relevant | and provide the
best possible representation. The result is that people obtain = % erstanding of the
and present their claim

law and their legal rights and obligations, and can pmpeﬂgﬁ%"
or defence in litigation. These are important ends in th 5, and underpin much of the

jurisprudence declaring LPP to be a *human right’ 2 E,.I

The privilege also has social benefits. By enc *‘*’&g consultation with lawyers and greater
candour in lawyer—client communications i i ivilege helps foster legal compliance and a
more efficient litigation process. Mod g?,:et].r is complex and achieving compliance with
many laws often requires detai B vice. As Baroness Hale stated in Three Rivers: ‘It is
in the interests of the whole comlnitify thart lawyers give their clients sound advice, accurate
as to the law and sensible as to sheiv mndu::t "3 The litigation process can be complex too, and
often theskills of train vers are needed if it is to be conducted fairly and proportionately
to the interests ar s ihis includes not only representation in court, but alse advice for
the purposes of, ana fair dispute resolution. Where lawyers are not fully apprised of
i vthere is the danger of discouraging settlement or reasonable sertlements,
because neither side’s counsel is fully cognizant of the strengths and wealnesses of their own
side’s case, let alone the opponent’s, until trial and therefore do not know whether to settle

or on what terms.

2. The costs of legal professional privilege

While legal professional privilege promotes the rule of law, it is also widely recognized that
allowing people to suppress evidence which is relevant to legal investigations and proceedings

v Diawvier v Eli Lilly 8 Co [1987] 1 WLR 858 (CA) 967.

* R (Margan Grenfell & Ca Led) v Special Commissioner af Income Tax [2002) UKHL 21, [2003] 1 AC 563
[7]: Dhamrels Covportion Inrernavional Pry Led v Australian Comperivion and Conrumer Commission (2002) 213
CLE 543 (HCA) [83].

3 Three Rivers DC v Governor and Company af the Bank of Enpland (Ne &) [2004] UKHL 48, [2005] 1 AC
610 [51].

4 Anderson v Bank of Brivich Columbia (1876) 2 Ch D 644 (CA) 649; R Asy, ‘Can the Law Speak Directly
to its Subjecs? Law, Langunage and Access to Justice’ (2011) 38 | L & Soc 376404,
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can undermine the administration of justice. This in turn can undermine public confidence
in the correctness of court decisions and the rule of law. Thus, the dividing line berween what
is privileged and whart is not martters a great deal.

It is too simplistic to state that where privilege is claimed over documents or communica-
tions the result is that the evidence in those documents or communications is lost. One
needs to consider what such documents or communications would contain if there were no
privilege. If the privilege were abolished, many clients who are concerned abour the disclos-
ure of their confidential information are likely to stop communicating this information to
their lawyers. Hence the evidence supposedly suppressed by the privilege would not exist
without it. Even the fiercest critics of the privilege, such as Bentham, accepted the logic of
this arpument.® Similarly, while lawyer—client communications and preparatory materials
for litigation are protected from disclosure, a client or litigant’s knowledge of the underl ying
facts remains compellable. In theory, therefore, the evidence suppressed by the privilege can
always be obtained by other means even if it is more costly to do so.

However, few lawyers in common law countries would doub that, in practi outcome
of a privilege dispute is often a zero sum game: upholding a privilege claim changes the
course of investigations and legal proceedings, allowing the prlvﬂsg@er to keep sensi-
tive informarion under a cloak of secrecy and thereby avoid le@l\ @ﬁt}' or assert claims to
which they have no genuine entitlement. 5 .

The costs of LPT can arise whenever a privilege ci:amlaa*\‘_'}d\e and regardless of the iden-
tity of the person claiming privilege. However therﬁﬁ*‘ articular concern about the poten-
tial for corporations and public bodies to ma]-:e}r(‘r road, and sometimes unmeritorious,
privilege claims. In the case of guvermnents..ﬂ@ e 15 also concern that privilege claims are
used to avoid disclosure of sensitive in t:5n in which there is significant and legiri-
mate public interest, and which PS ﬂ:: would otherwise be entitled to access under
freedom of information laws. For gz ~ple, the UK Government claimed privilege over the
full legal advice given to the Gipriment by the Lord Chancellor regarding the legality of
going to war with [raq, r oreviously published only part of the advice, and resisting

an Enforcement Notj m, Information Commissioner to release the advice under the
Freedom of [ Actf Tt was only in 2010, when the Chilcot Inquiry was examining
the UK’ invo in the Iraq war, that the Government decided to waive privilege over

the advice and the public was able to read it in full.” In Australia, a Royal Commission into
another aspect of the Iraq tragedy—the corruption of the UN OIL for Food Programme by
the Iragi regime with the assistance of foreign companies—concluded that AWB, the single
larpest exporter of goods under the programme, had been asserting unmeritorious privilege
claims in order to thwart the inquiry. As a result, the Commissioner called for a separate
review of the laws of privilege ?

= J Bowring (ed), The Works of Jeremy Benzham (London, 1842) 473-9.

& The Information Commisioner, Freedom of Information Act 2000, Enforcement Motice, 22 May
2006, Awailable ar  <htepi/fwwwicouorgul/upload!documents/library/ freedom_of_information/notices/
full_transcript_of_enforcement_notice_220506x.

7 Letter from Sir Gus O'Donndl, Cabinet Secretary to Sir John Chilcot, Chaimman of the Iraq War
Inquiry, 25 June 2010. Available at: <hrtp:/fwanaciraginguirygorg.uk/media/46469/0Donnell -to-Chilcot-
re-declasification-250610.pdfs.

8 T Cole, Reporeaf the Inguiry inte Cervain Awstralian Companies in relarion ro ohe UN Oil-for-Food Programme
(Commaonwealth of Australia, Canberra 200&) [7.55)] recommendation 4.
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That there is special attention paid to corporations and governments in public debate about
legal professional privilege is not surprising. Governments and larpe corporations wield
extensive economic and social power. And most business and commercial activity is con-
ducted through corporations, the overwhelming bulk of which are small private companies.
Corporate privilege martters. It matters for those managing or representing these entiries,
those who hold office or worl for them, and those who are affected by their activities, which
is all of us.

3. The benefits and costs of corporate privilege

It is difficult to underestimate the value of lawyers giving wise counsel to their corporate
clients which is “accurate as to the law and sensible as to their conduct™.® Legal professional
privilege can help promote compliance and good governance by encouraging companies to
get advice and order their affairs in a lawful manner. Corporations are subject to an increas-
ing array of laws and regulations, and in many heavily repulated areas the line between pro-
hibited conduct and legitimate commercial behaviour is not always an “instinctive matter’.!”
Compliance with these laws would be virtually impossible withour aki advice, and
guaranteeing corporations the right to communicate in confidence w: is one way
of encouraging corporations to get that advice. The American Ha)@daﬂnn claims that

Extending the privilege to corporations fosters an open dialosye een a corporation’s man-
agement and corporate counsel, which can help ensure 'J:La.. corporation complies with

laws that might otherwise have been broken.!! .-,\

One should add that there also needs to be fmﬂ‘i “”T\E:t open, dialogue between corporate
counsel and ordinary corporate Empln}rees ﬁhggve knowledge of the matters on which the
company needs advice. A privilege wi .‘“ 2% less effective in promoting voluntary compli-
ance and sound management of a 74 legal affairs, if it encourages senior management

to request advice or direct ﬁieu@:\ -..",5;0 carry out legal investigations, but the company's
employees ‘hold back half the truih’ for fear that frank communications with corporate
counsel could be dﬁdﬂﬁgﬂr used to their prejudice.

The risk of comp ‘disclosure of lawyer—corporate client communications will create
hard choices 5t S0MME Corporate agents in some situations. Whilst it is always in the
ts to get accurate advice on legal matters affecting the company, disclosure
of that advice can prejudice the company’s position in litigation, expose it and individual
agents to civil claims or regulatory action, as well as undermine the company’s commercial
position. Faced with these risks, there are bound to be some corporate agents who decide not
to consult lawyers, or to be selective or even mislead corporate counsel when communicat-
ing with them. In turn, this will make it harder for company management to achieve legal
compliance.

This legal and commercial reality provides a strong case for protecting lawyer—corporate cli-
ent communications, and requires that the boundaries of the privilege are set clearly so that
corporate agents who are contemplating consulting legal advisers, and the corporate agents

* Three Rivers No 6 [61] (Barones Hale) (n 3).
W Upjobn Co v United Sraves 449 US 383, 392-3, 101 8§ Ce 677 (1981).
" American Bar Association, “Taskforce on Artorney Client Privilegs Repor’ (2003) <hope/fwereabanet.
org/buslaw/attomeyclient/home shtml> accessed 19 January 2010,
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A. The Importance of LPP for Corporations

who will be communicating with them, can have those consultations secure in the know-
ledge that they will be kept confidential.

a. Cosis of corporate privilege

While the value of companies having uninhibited access to sound lepal advice is clear, on the
other side of the ledger the costs of corporate privilege are greater than those attributable to
a privilege for individuals. This is partly a product of scale and, importantly for the purposes
of this book, partly a product of the difficulties in applying a rule designed for individuals to
legal entities who can only acquire information, take advice, and act through their agents.

Corporate activities normally involve larper amounts of money than individual affairs, a
broader range of legal issues, and greater potential legal liability. As a consequence corpor-
ations have more need for lepal services than individuals, and provide the bulk of the demand
for the legal services market.? Corporarions also increasingly dominate the civil justice sys-
tem. A cursory glance of the courrt lists would reveal that many cases in the commercial and
superior courts—the very same courts that have the power to compel thed§iuctiun of

documents—involve corporations, specifically large private or publicly lisge orarions,
and often exclusively. {\
Larpe corporations tend to acquire much more information and pegie any more records

than an individual does in the course of their lifetime. Accordipg e number of records
corporations are required to disclose under compulsory proaiges: and the number that they
can claim privilege over tends to dwarf the disclosure obligZgons and privilege claims of indi-
viduals. Corporations enjoy perpetual succession, -:a}Qﬁa Tegistered in multiple jurisdictions
at the same time, and can have thousands of ag‘{q.. 28 numerous locations. Most large cor-
porations generate voluminous internal co .;&Jcatinns, and communications with third
parties, as part of their day to day &cﬂvﬁ@t\%ﬂuﬂ not be over the top to describe large
tTean

corporations as information p:nc‘es{éi'\ ‘reaucracies.

on law enforcement investig¥ons and court proceedings than a claim by individuals. The
capacity for 1ndividu3% !uppress evidence is limited principally because the privilege
applies only to wl‘ir? mmunicated berween lawyer and client. The dient’s knowledge of
the undeﬂyin@z mains compellable. The individual client can only communicare what
she knows, and such knowledge can be compelled directly from the individual, and with
minimal cost. By contrast, restricting the privilege to communications is much less effective
in preventing corporations from suppressing evidence. In the case of corporations the line
berween compellable knowledge and privileged communications can be almost impossible to
draw. Corporations can act only through their agpents and typically acquire information in a
purposeful manner. The company’s *knowledge’ is principally found in the records obtained
or penerated by its agents: normally in the form of communications from third parties, or
communications to other agents in the corporation. It is not difficult to see the temptation
for corporate managers to have company records generated by lawyers, or routed through
them, for the purpose of creating a privilege claim over sensitive information held by the
company.

The consequences of a pj?fg daim by a corporation potentially have a greater impact

12 M Galanter, *"INews from Mowhere™ the Debased Debate on Civil Justice' (1993) 71 Deny UJ L Bev
T BB,
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1.20 One way for investigators or opponents in litigation to getaround this problem is to compel

1.21

the information from the corporate employee who communicared it to the company law-
ver. However this strategy has two notable limitations. First, law enforcement agencies and
opponents face the practical difficulty of identifying the employees who might hold such
information. In some cases the employee may no longer worlk for the entity, or may no longer
be available. This is often the situation where the events under investigation or in dispute
occurred years or decades earlier. Trying to ascertain which employee or former employee in
a large corporation holds the relevant information can be like finding the proverbial needle
in the haystack. Finding that needle also normally depends on the full cooperation of the cor-
poration in identifying the likely current or former employees. Secondly, in some instances
it is possible for companies to funnel information directly through their legal advisers so
that the only corporate ‘knowledge’ on a particular subject is to be found in the contents of
privileped communications. While it is impossible to know how common the practice of
information funnelling is, there is evidence that some corporations and some advisers are

prepared to engage in this behaviour. \

b. Research on the effecss of corponate privilege ‘\\'@'
The one empirical study to date on the effects of privilege on \iuns, conducted by
Vincent Alexander in New York in the 1980s, provides sup pr\\ corporate privilege, but
also confirms its costs and suggests that the role of the gg:%{é& in promoting -:andcuur may
be overstated. The survey comprised 182 Interviemeﬁﬁ corporate executives, in-house
counsel, external corporate attorneys, and ;udge H:Mfanhattan. Some of the key findings

were: 14 . ("s\

(i) Three quarters of corporate E::ecutay\ﬁg[gved thart the privilege encouraged candour

on the part of corporate exe

(ii) Execurives' interaction wg m}el rehed more heavily on their rust and experience
with that counsel, ra'dmr; st knowledge of privilege laws. If rapport were established
executives would cagtinue to consult these counsel even if the privilege were abolished
or curtailed. « & |

(iii) If the pnﬂkﬁ\'ﬁmn abolished executives would put fewer things in writing and be
mo spect in written communication. Most oral consultations would con-
tin e as candid as in the past.

(iv) A small minority of clients would be completely deterred from consulting a lawyer
if the privilege were abolished, and a significant minority would be dissuaded from
being completely candid during the consultation.

v) Employees at lower levels of the corporate hierarchy generally know little abour the
corporate privilege.

(vi) In their discussions of the privilege with corporate representatives, most lawyers indi-
cate that claims of privilege may not be upheld for one reason or another.

"3 CWright and K Graham (eds), Faderal Practice and Procedure (vol 24, 2nd edn, West Publishing, St Paul,
MM 1986) 5 5476 V Alatander, “The Corporate Attorney—Client Privilege: A Study of the Participants’ (1989)
&3 5t John's L Rev 191: A Hippins, “Corporate Abuse of Legal Professional Privilege (2008) 27 CJC) 377.

' Alexander, “The Corporate Attom ey—Client Privilege' 202, 225, 246, 248, 261, 263, 264, 269-70, 273,
370-1,374 (n 13).




A. The Importance of LPP for Corporations

(vii) Lawyerswere virtually omnipresent at the larger corporations surveyed.
(wiii) Privilege claims often lack merit.

4. The benefits and costs of privilege for public bodies

Although the focus of this book is the law of privilege as it applies to public and private
corporations, much of the arguments about the scope of corporate privilege apply equally
or with greater force to the State, public bodies, and officials. The value of legal advice to
public bodies, in helping ensure they act lawfully, fairly, and in the public interest, is obvi-
ous. However the costs of governmental privilege arealso equally obvious. Not only is there
the loss of evidence to the law enforcement process, privilepe claims reduce the levels of
transparency in government. This in turn can reduce levels of accountability, and standards
in public office, for it is a cornerstone of political science that the closer public officials
are watched the better they behave (a truism that arpuably applies to state, corporation,
and individual alike). Of course some secrecy over government decision making is neces-
sary and conducive to good government, and arguably decision-making pro
to legal martters is one area that requires a degree of secrecy. However,
governmental privilege is presented in this fashion, it is indistingui m other gov-
Em.mental privileges a.mi J:Il’!.[ﬂl;lﬂittES over confidential informatiay

t the traditional jus-
tification for the privilege—thart it encourages people to ohiain advice abour the law, their
rights, and obligations—seems ill suited or even archail™ applied to public officials
discharging public duties. ® e

This concern may also have been at the bad{*“‘bﬁ English Court of Appeals mind in
the Three Rivers litigation when it IEjE ""9 Banlk of England’s claim to privilege over
‘raw material’ relating to the Bingh Ahry mtu the collapse of the Bank of Credit and
Commerce International {"BCCI) tmppa:ent from the court’s judgment that it believed
that a national institution like the” Bank of England had a public duty to put all relevant
informartion before an inquirkksabiished by the Government into the collapse of an import-
ant financial i.nstituﬂn:n‘{li\ 2

On the other h Qg! have been strong judicial pronouncements in favour of governmental

privilegeasa of encouraging governments to act lawfully. For example, in the Australian
High Court case of Witerford v The Commontwealsh Justices Mason and Wilson observed that:

The growing complexity of the legal framework within which government must be carried on
renders the rationale of the pri'.'ﬂ:g:, as ::cpr:ss:dinG:a.ntv Dowrns, inmasi.u.gl].r c,n:-mpdl[ng
when applied to decision-makers in the public sector. The wisdom of the cennuries is that the

15 Wright and Graham, Fedem! Prmictice and Procedure 126 (n 13); M Leslie, "Govemment Officials as
Atrorneys and Clients: Why Privilege the Privileged?” (2002) 77 Ind L] 469; In R Grand fury Subpoena Duces
Tecwme CA Bth (1977) 112 F3d, 910, 921 the Eight circuit stated: "We believe that the strong public interest
in honest government and in exposing wrongdoing by public officials would be ill-served by recognitions of a
governmental atrorney-client privilege applicable in criminal proceedings inguiring into the actions of public
affidals’; C Tapper, “Privilege, Policy and Principle’ (2005) 121 LOR 181, 184; L Brown “"The Justification of
Legal Professional Privilege when the Client is the State” (2010) 84 AL] 624 (sugpesting protection of legal
advice should be dealt with on a case by case basis).

8 Three Rivers Dinrice Council v Governor and Company of the Bank of Enpland (Dvsdosure) (Ne 3) [2003]
EWCA Civ 474, [2003] QB 1556 [35].
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existence of the prl\rﬂ:g: ENCOUrages resort to those skilled in the law and that this malkes for
a better legal system. 17

5. Legal professional privilege as a balancing exercise

Lawmaleers and courts face a daunting challenge in setting the boundaries of the privilege
given the competing interests at stake. On the one hand clients need a private and secure
sphere in which they can obtain sound legal advice and adequately prepare for litigation,
whilst on the other hand there is a need to ensure thart information which is relevant to legal
investigations and proceedings is not lost unnecessarily to an overly broad privilege. The law
of privilege reflects the balance struck between these two objectives and the juristic pendu-
lum has been ceaselessly swinging berween them. ' This is why privilege claims are so often
contested and ‘legal professional privilege has long been the subject of controversy’."®

B. Common Systems, Common Problems:
The Four Jurisdictions Covered N

All major common law systems have grappled with the same or e \pmblem in worl-
ing out the boundaries of corporate privilege. Whether it be ‘g ment in internal
investigations, dealings with repulators regarding legal co S lepal advice on complex
corporate restructures, leaks by disgruntled employees cidisputes berween corporations and
their shareholders or former directors, corporatiors {& gt major common law jurisdictions
face similar challenges in determining whethe®N{*g¢mmunication is privileged or not, by
whom and against whom privilege can be aj"c_i,"} and when the privilege has been waived

or otherwise lost.

At the judicial level, because E]l a dearth of domestic authority on questions
of corporate privilege, courts hhhf consider relevant case law from other common law
countries for puidance as tg hé'w thiese issues have been dealt with in similar jurisdictions. It

would be unwise for p oners to ignore this inter-jurisdictional dialogue.

The jurisdictio Wh}h are covered in this boole are England, Australia, Canada, and the
United St &Ee jurisdictions have been chosen for several reasons. First, each of them
has made EI._]-I:rI contribution to common law jurisprudence generally; secondly, the deci-
sions of their courts repularly feature in the inter-jurisdictional dialogue between judges on
the scope of privilege, and because each jurisdiction has developed distinctive approaches to
aspects of corporate privilege which highlight the competing interests in play and the differ-
ent policy choices that might be taken in balancing the interests; of the company, its agents
and members, third parties, and law enforcement agencies.

1. England

English law is the primary focus of this boolk, principally because much of the relevant
English case law on privilege was influential in the development of the law in the other juris-

dictions covered in this book, and in some cases it remains good law in those jurisdictions.

7 Wazerford v The Commenwasizsh (1987) 163 CLR 54, &4.
'8 R Desitanik, Legal Professional Privilege in dwsralia (2nd edn, Lexis 2005) 227.
19 Fow Australia Resouwrces Lrad v Dawson (1999) 87 FCR 588 [26] (Federal Court of Australia—Full Court).
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B. Common Systems, Common Problems The Four Jurisdictions Covered

While there are statutes codifying the law of privilege in England in some contexts,® case
law provides the primary source of law on privilege. The following is a brief overview of the
fundamental principles of legal professional privilege in English law.

Preconditions to a claim of privilege In English law legal professional privilege is con-
sidered a single integral privilege which consists of two limbs: legal advice privilege and
litipation privilege ! Legal advice privilege protects communications berween a lawyer and
a client made for the purpose of obtaining legal advice and certain preparatory documents
thereto. Litigation privilege protects any communication or document made for the domin-
ant purpose of litigation.?? Litigation privilege is broader than legal advice privilege in that it
also covers third party communications.

Legal advice privilege To qualify for lepal advice privilege a communication must either
be made for the dominant purpose of obtaining legal advice, or be part of the necessary
exchange of information for the giving of legal advice®? Lepal advice is not limited to telling
the client the law and extends to advice on what should be prudently and sensibly done in
a relevant legal context* Documentary material need not be communicared \(mact legal
advice privilege but a client probably must intend to communicate the nt or the
information contained in it. % Only communications besween a huwﬁl&'ﬂ:mr material
produced by the lawyer or clien: for the purposes of giving or Dhtaﬁ@ advice are pro-
tected. Privilege will not artach to marterial generated by rha.rctﬂjlﬂ—whether at the request
of the lawyer or the client—to enable the lawyer to give bqu. However a principal is
entitled to communicare with lawyers through ageu{s{&g‘hﬂad the agent is acting strictly as
an intermediary.® . ONS

BN
Thelegal adviser The person providing thei&'&:cﬁm must be a practising lawyer, or fail-
ing that, the dient must have a genuine helfefthir the lawyer is qualified to practice.¥ While
English law protects advice from “infhowsfcounsel’,?® under European law the lawyer must
be formally independent from the ¢l %it.2® Communications with other professional advis-
ers will not qualify for pmte%‘ti even if they are giving legal advice. 30

Litigation privilege Fahdo ument or communication to qualify for litigation privilege
the proceedings m dversarial in nature,?' and have the power to determine the legal
rights, obligatignd, wr culpability of the parties before it (which means arbitrations probably
qualifty?? but inghiries do not®). The proceedings must be pending or reasonably anticipated

2% See ex Police and Criminal Evidence Act 1984 s 10.

21 Three Rivers No 6 [105] (n 3).

2 Wawgh v Brivish Raifways Board [1980] AC 521 (HL).

3 Balaba v Air India [1988] Ch 317 (CA).

2% Three Rivers No & (n 3).

235 Three Rivers No 5 (n 16).

28 Wheaeler v Le Marchar (1881) 17 Ch D 675.

3 Diadowrian Group Internarional Inc v Sivewer [2008] EWHC 1784 (Ch).

28 Alfred Crompron Amusement Machines Lud v Customs and Excise Commissioners (Vo 2) [1972] 2 QB
102 (CA).

3% (CaseT-125/03 Akzo Nobd v Commision af the Exropaan Communiries [2010] 5 CMLR 1143,

30 R (on the applicazion of Prudenvial plc) v Special Commissioner of Incomee Tixc & Anar [2013] UKSC 1,
[2013] 2 WLR325.

N Re L jaminor) (Police Inverrigation: Privilege) [1997] AC 16 (HL).

2 Alfred Crompron Amuwenent Machine Ledv Cusoms and Exoise Commisdonen (Vo 2) [1974] AC405 (HL).

B3 Threr Rivers No 6 [10] (n 3).

1.30

1.31

1.32

1.33




134

135

136

Chapzer I: Introdluction

at the time a document or communication is brought into existence. ** Litigation privilege
almost cermainly applies to litigants in person.?® Because third-party communications are
directed towards the collection and presentation of evidence, and not the obtaining and giv-
ing of legal advice, a number of judges have criticized its rationale® and the protection for
communications with experts has been significantly restricted. This includes procedural rules
clarifying that experts must disclose all material instructions in their reports, and the use of
case management powers to require litigants to waive privilege in expert reports as the price of
using multiple experts in the same field in order to avoid the appearance of expert shopping. 37

Privilege does not protect matters known by the lawyer which are not referable to the process
of giving or receiving legal advice. Just as a client’s knowledge of the underying facts remains
compellable, so too are facts known by the lawyer that are not learnt through lawyer—dient
communications for the purpose of giving advice. The precise boundaries of this exception are
undear and are based on a number of nineteenth-century (and earlier) cases which seel to draw
a distinction berween information known by a lawyer in his capacity as such, and information
known to the lawyer asa witness.® This is sometimes referred to ‘as the facts pagent to the senses’
exception.® There is no authoritative modern case which reviews the ex hich privilege
can be claimed over matters learnt by lawyers in the course of acting t but which does
not derive from the contents of lawyer—client communications®; rer, in United Seaces af
America v Philip Morris the Court of Appeal held thatal  coid not refuse to answer ques-
tions merely because he had learnt the relevant mﬁjmﬂﬂr@HEE course of acting for a dient.4!

Copies and selections Transmission of non- f;"gaﬂ_d documents to a lawyer will not
make them privileged, but copies of m:rn—p::(&oga:l documents made for the purpose of
litigation will qualify, and in rare cases nnn\—v:i"v ed documents selected by a lawyer if their
disclosure would betray the trend of J@Tﬂ dvice given. These rules are technical and have

been described as ‘ripe for r

Iniquity exception The prlfdeg?? protects only legitimare communications. The privilepe
cloak cannot be used to @?HI crimes, frauds, or conduct thart is sufiiciently iniquitous that
public policy qum.rei aure. 42

&f!armfrt' [2004] EW'CA Civ 330, [2004] 1 CLC811.

38 J'I..Irhn no case has directly decided the issue, there are strong dicta to this effect. See Venrowris v
Mogmwzain (The fralia Expren) [1991] 1 WLR 607 (CA) 611 (Bingham LJ), Kelly v Warley Magistnares Coure
[2007] EWHC 1836 (Admin), [2008] 1 WLE. 2001 [18] (Laws LJ).

36 Three Rivers No 6 [29] ( Lord Scott) (n 3).

37 See para7.106.

3 Seeap Duyer v Collins (1852) 7 Ex 639, 648 wherethe courtsaid: “the privilege does not extend to matters
of fact which the attorney knows by any other means than confidential communication with his client. ..". One
of the earliest cases is Kelway v Kefisay (1579) Cary 89, 21 ER 48 inwhich the court ardered that the plaintiffs
solicitor be examined bur not on matters “‘which he knoweth s solicitor only’.

33 Based on dicta from the Court of Appeal in Lyl v Kemmedy (1883) 23 Ch 387 ar 401-2 per Bagpallay L]
and at 404, 407 per Cotton L]. The House of Lords uphdd the Court of Appeal’s decision but it is not possible
to discem any clear support for the facts patent to the senses exception in the judgments of Lords Blackburn,
Watson, and Brarmwell: (1883) 9 App Cas 81.

A H Malel (ed), Phipsar an Evidence (17th edn, Sweet & Maxwell, London 2009) 2360, For a helpful list
of theinformation, communications, and documents relating to the lawyer—client retainer, and facs discovered
in the course of the lawyer—client relationship, that havebeen held not to be privileged see ][ Heydon, Crawen
Ewidence (9th Australian edn, Lexis 2013) [25225] and [25293] respectively.

M U754 v Philip Morris Inc(n 34).

2 Venrouris v Mowrisain (The ltalia Egpress) (n 35).

M Fustice v Barclays Bank [1995] 1 WLR 1238 (CA), [1995] 2 BCLC 630, 644-5.
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Corporate privilege English law generally offers broad protection for a company's conhi-
dential legal material, with the notable and still controversial exception of the definition of
the ‘corporate client’. In Three Rivers No 5 the Court of Appeal held that not all employees
of a company (or public body) will necessarily be a member of the corporate client for the
purpose of the privilege, but it did not lay down any guidelines for determining when com-
munications of employees will be eligible for protection as privileged communications of the
company. In the case of intra-corporate disputes English law does not permit a company to
assert privilege apainst its members in relation to lepal advice regarding the company’s affairs,
except where the advice relates to hostile litigation berween them.* A director or employee
may be able to assert joint privilege over a company’s legal material, and thus prevent the
company waiving the privilege without their consent, provided all parties concerned—the
entity, the company lawyer, and the director—knew, or ought to have known, thar the law-
yer was advising the company and the individual agent jointly.**

Extentand nature of the protection provided by privilege  Ifthe preconditions fora privilege
claim are met, the protection offered by privilege is substantial. Privilege has beendescribed as
a fundamental substantive right,% which, in the context of litigation, is sup the right

to fair trial under Article 6 of the European Convention on Human e conhidenti-
aliry of lawyer—client communications is also protected by the right cy under Article
8 of the European Convention on Human Rights, although thar rigft is expressly qualified.

Legal professional privilege, where it applies, is absolute and & be subject to a balancing
exercise in individual cases.* Nor can any adverse infereg{®g"drawn from a privilege claim.*

e
The privilege belongs to the client, not the advise:r.f"—?ﬁa& client’s heirs and successors in title
can also assert the privilepe.t1 i*:""@":)

Abrogation of privilege The privilege gaf\ qm.!!i:lmg.ail:n:a-d by statute using clear words or by
necessary implication,* and must i'.t‘:u:}l the rights to confidentiality of lawyer—client
communications guaranteed under, th&T CHR." The ECtHR has recognized that in appropri-
ate circumstances, legislation \L‘? vuivsues a legitimate objective and is reasonably proportion-

ate to that objective, may piat PP without infringing the ECHE.5* Nonetheless, litigation
privilege is a gene owledged principle in the Contracting States, and thus powerful
reasons would to restrict the privilege in connection with litigation as in principle it

would amount ¥ an interference with the right of access to court protected by Article 6(1).55

Control and waiver of privilege There is significant overlap berween the relevant concepts
of contrel, waiver and low of privilege. While all persons are entitled to a private and secure

4 Arrow Truding Invesmenrs v Bdwardian Group [2005] 1 BCLC 696.

%5 R (Seewware Ford) v The Financial Services Authorizy [2011] EWHC 2583 (Admin), [2012] 1 All ER 1238,

4% Rv Deriy Mapinrate! Cowre, ec p B[1996]) AC 487 (HL); Morgar: Grenfell e Co Ltd v Special Commissioner
af Imcome Tae(n 2).

Y Campbell and Fall v UK{App No 7819/77; 7878/77)(1983) 5 EHRR 207 [158].

42 R v Derly Magisoarer’ Courr, ex p B (n 46).

43 Wennvorrh v Lisyd (1864) 10 HLC 589.

> Vemrowris v Mountain (The fralia Express) 611 (n 33).

= Re Komigsberg [1989] 1 WLR 1257 (Ch).

2 Margan Grenfall & Co Lid v Special Commiuiener of Income Tax (n 2).

= McE, Re [2009] 1 AC 908; Morpan Grenfall & Co Lid v Special Commissioner of Income Tix(n 2); Campbell
and Fell v UK (n 47).

= Foxdey v UK(2001) 35 EHER. 637 ar [44].

= Campbell and Fall v UK [158] (n 47).
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sphere in which to obtain advice and prepare for litigation, a privilege holder cannot auto-
matically exclude everyone else from that private and secure sphere: joint clients are joint
privilege holders and have an equal entitlement to access the same confidenrial legal material,
while a privilege holder cannot assert privilege against persons with whom they share a joint
interest if the communication was made in furtherance of that interest. Examples include
a company and its members,*® a trust and its beneficiaries,*” or parmers.*® In such a case,
disclosure to these other parties does not constitute a waiver.®

It is an oft repeated mantra that only documents and communications that are confidential
will qualify for legal professional privilege™ but this concept is treated loosely in English
law and equates to a requirement to take steps to avoid the material entering the public
domain.®! A person is free to waive privilege. This can be express or implied by conduct,
based on an objective analysis of what a person has done with the privileged marterial *

There is a growing body of cases suggesting that a privilege holder can limit their waiver to
certain persons only and specify the purposes for which the material can be used .53 Where a

waiver occurs in litigation however—by deploying the material in the ¢ e extent of
the waiver, including whether it extends to any related marerial, is de{ d by the court
based on considerations of fairness.* K

In proceedings between client and lawyer, a client will beg to have waived privilege
over the contents of the communications with their lasgpery but English law has expressly
rejected an ‘imputed’ or ‘material fact’ waiver whege §5ftént asserts claims in legal proceed-
ings that puts the contents of his privileged maﬂ&{ﬁm issue.=*

Remedies available in the event of luid'ge‘{\}mmlmure While strictly speaking legal
professional privilege only confers a right™ resist compulsory disclosure,% the courts recog-

nize that a privilepe holder’s ri NEJ:I legal material do not cease merely because they
no longer have custody or contrl) o rﬂe material =* Historically the remedy available to the
privilege holder took the fopmor an equitable injunction, based on action for breach of con-
fidence, to prevent thi Ries trom using or disseminating their legal material. There is still
lingering debate as vhstier the entitlement to reliefis governed by the rules of confidence
or privilege. H{ ordinarily be granted to the privilege holder unless the material has

56 Arrow Trading [nvestmenss v Edwardian Group [24] (n 44).

5 Talber v Marshfield (1865) 2 Dr 82 Sm 549; Re Londonderry’ Sevtiement [1965] Ch 918 (CA), 938.

8 Pearse v Peare (1846) 1 De G 82 Sm 12; Re Pickering (1884) 25 Ch D 247; BBGP Managing General
Farmer Livmived & Ors v Babeock & Broww Global Rormeers [2010] EWHC 2176 (Ch), [2011] 2 WLER 496,

59 Woodbouse e Co Led v Woadbouse (1914) 30 TLR. 559; BRGP Managing General Parmuer Limited & Orr v
Baboock ¢ Brown Glohal Pavmmers (n 58).

80 Hollander, Dacumenrary Evidence (11th adn, Sweet 8 Maxwell, London 2012); B Thanki (ad), The
Law af Privddege (2nd edn, Onford University Press, Ouford 2011).

B Gorha Giry v Sarhelyr [1998] 1 WLR 114 (CA).

82 Digicel (St Lucia) Led v Cable & Wireless Pl [2009] EWHC 1437 (Ch).

83 Beresppsky v Hine [2011] EWCA Civ 1089. Failing this, the privilege holder may be able to limit the
waiver to the third party wherethey shared a common interest at the time the material was disclosed: Burres Gas
and Oil Co v Hamemeer (Ne 3) [1981] QB 223 (CA); Leif Hoeph & Co A/S v Perrolsea Trc (The World Ema) (Ne 2)
[1993] 1 Lloyd's Rap 363.

B4 Dunibp Slazenger International Lid v Joe Blagps Sports Lrd [2003] EWCA Civ 901.

55 Pamagon Finance Ple v Freshfields (a Firm) [1999] 1 WLR 1183 (CA).

86 Calonyft v Guerr [1898] 1 QB 739 (CA).

57 Goddard v Navienal Building Seciery [1987] QB &40 (CA).
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B. Common Systems, Common Problems The Four Jurisdictions Covered

already been adduced in evidence, or a well-established equitable defence can be made our,
such as delay.*® There may also be some residual discretion to refuse relief where it would not
be in the public interest to do so, such as where the marerial discloses an iniquiry.#® Privileged
material that has been disclosed inadvertently during litigation cannot be used by an oppon-
ent without the court’s permission. In exercising its discretion the court will be guided by the
equitable principles laid down in earlier cases in which injunctions were typically limited to
disclosures obtained by fraud or were an obvious mistake.™

Procedure The burden of establishing the right to privilege rests on the party asserting
it.""Whether a communication was made for the requisite legal purpose is a question of fact
that must be determined objectively.” However, the procedures for claiming privilege are
loosely applied in practice (some would say with common sense),” and courts will only look
beyond an assertion of privilepe in an afhdavit or list of document in limited circumstances,
in camera inspection of allegedly privileged material is a last resort, and cross-examination of
a deponent claiming privilege is reserved for extreme cases.™

2. Australia ) ‘2?\
Common law and statutory codification  Legal professional privilege

erned by both common law and statute. The privilege has largely & not entirely been
codified under Commonwealth and State Evidence Acts I[a]sr::{-:r, as the ‘uniform evi-

dence legislation’).”s These acts generally term the privilege ‘rigﬂegﬁ privilege’, in recogni-

tion that the privilege belongs to the client, and overrid{&@*common law to the extent of
any inconsistency. While the operation of the priviléq&wyader the common law and the uni-
form evidence law is substantially the same, thegﬁ»’(} JSme notable differences. The uniform
evidence legislation originally only applied W&;‘!: adducing of evidence, which meant the
adducing of evidence at trial or inter y prdceedings. The legislation has been amended
to cover some pre-trial disclosures Q.\..j:l.\thE extent to which they do so varies between
jurisdictions.” In relation to any oth etCompulsory disclosure requirements, including those
outside the legal process, the glles cn privilege are governed by the common law. The uni-
form evidence legislari @tgcﬁd to protecting confidential communications, and thus
do not extend to co vions with fact witnesses for the purposes of lepal proceedings.
This aspect of ligi privilege is therefore governed by the common law.™

e 3

%8 Goddard v Navional Building Seciery (n 67).

& Inil Group Inc v Zaboor [2003] EWHC 165, [2003] All ER 252 (Ch).

70 Al-Fayed v Commuissionerof Foliee af vhe Merapalis (Ve 1) [2002] EWCA Civ 780,

M Alfred Crompron Amwemean Machines Led v Cuworns and Excise Comeneissioners (Ve 2) [435]-[436] (n
28) quoting Lord Strathelyde in Whirabrll v Gilasgow Corponawion 1915 5C 1015.

72 Werr London Pipeline and Stonage Led v Toral Uk Led [2008] EWHC 1729 (Comm), [2008] All ER
(D) 294 ( Jul).

™ Malek, Phipsan on Evdence [23.65] (n40).

™ Wen Lovdon Pipeline and Storape Lid'v Towad Uk Led (n 72).

7S Evidence Act 1995 (Cth) = 118, 119; Evidence Ac 1995 (NSW) ss 118, 119; Evidence Act 2008 (VIC),
sz 118, 119. Both Tasmania, Evidence Act 2001 (Tas), and Norfolk Eland Evidence Act 2004 (INI), have
adopted the uniform evidence law bur Clusensland, South Australia, and Western Australia have not.

& ] Gans and A Palmer, Uniform Euidence (Oxford University Press, Melbourne 2010) 14.1.4. In summary
Vietoria and MNew South Wales have extended the protection of client lagal privilege to pre-trial disdosure
requirements, including a subpoena to produce documents, whereas under the Commonwealth Evidence Act
only journalists’ privilege has been extended to pre-trial disclosures: see Evidence Act 1995 (Cth) s 1314
Evidence Act 1995 (INSW) s 13 1A; Evidence Act 2008 (Vic) s 131A.

7 Australian Securizier and Inveonens Commission v Ausralian Lending Conme Pry Lid (No 2) [2011]
FCA 1057,
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In common with other Commonwealth countries, legal professional privilepe is considered
to be a fundamental human right available to all legal persons,™ and can only be overridden
by starute using clear words or by necessary implication.”™ Given that many statutes which
confer a power ona regulator to compel information do not expressly address the question of
whether and, if so, when a person can withhold information on grounds of privilege, much
of the courts’ focus is on whether privilege is abrogated by necessary implication. If privilege
would make the legislation inoperative or would largely frustrate its objectives the legislation
can be interpreted to override the privilege by necessary implication, but the mere fact that
the legislation may be more effective and efficient in the absence of privilege is not sufficient
to found a *necessary implication’.?

Expansion of legal advice privilege to third-party communications and documents The
most exceptional aspect of the law of privilege in Australia is the relatively recent extension
of legal advice privilege to communications with third parties for the purpose of obtaining
legal advice in Pratt Holdings v Commisioner of Taxarton.®' This was based on the rationale,
squarely rejected in England over a century ago,® that the purpose of the privilege is to
enablea person to get the best possible legal advice, and to thatend cli
to communicate in confidence with third parties for the purpose o i
ions even if the informarion is not confidential to the client. Thes
decision was to substantially reduce the gap between leps!, pice privilege and litigation
privilege.® Legal advice privilege under the uniform E'gb. ante legislarion was subsequently
expanded to cover confidential documents prepars By third parties, but not confidential
communications with third parties.® Legal ad{(hv hined broadly, consistenty with the
decision of the House of Lords in Three Ji‘rlfg»;,‘b'?5

The relationship between purpose ‘l!»;::nu.ru::aﬂun Both at common law and under
the uniform evidence legislatio @nge will attach to confidential documents whether
or not they were mmmwﬂcatetfe a lawyer, provided they were made for the dominant
purpose of obtaining legal ad™ice or preparing for litipation.?® Conversely, even where a
document was not pr 2 tor a legal purpose, sending a copy of it to a lawyer will arcract
privilege if it was diicated to the lawryer for the purpose of obtaining advice *

Reliance ant purpose test  Given the expansive, and expanding, scope of the type
of docu s and communications that can qualify for privilege, it is clear that Australia
places considerable reliance on the dominant purpose test as the means of ensuring that

evidence that should be available in legal proceedings is not lost to the privilege. Undil 1999

‘\-.

78 Damiels Corporation v Ausrnalian Compevition and Consumer Commission (n 2).

™ Corparate Affarirs Commn (NSW) v ¥arll (1991) 172 CLR. 319,

80 Dianiels Corparation v Awstralian Comperition and Consumer Commission (n 2).

8 Prane Holdings Pry Led v Commissioner of Tacanion (2004) 136 FCR 357 (Federal Court of Australia—Full
Coure) [40].

82 Wheeler v Le Marchanr (n 26).

89 Australian Law Reform Commision, Privileme In Perspective Client Legal Privilege in Federal
Investigation’ ( Report 107, 2007), [2.23].

84 Evidence Act 1995 (Cth) s 118(c); Evidence Act 1995 (MSW) s 118(c); Evidence Act 2008 (Vic) s 1 18(c).

85 AWE Ird v Homourable Terence Rboderic Hudion Cole (No 3) [2006] FCA 571, (2006) 155 FCE 30
{ Federal Court of Australia); Begfiair Pry Limived v Racing New Sourh Wales [2009] FCA 1140,

88 Evidence Act 1995 (Cth) s 118(c), s 119(c); Evidence Act 1995 (NSW) s 118(c), s 119(c); Evidence Act
2008 (Vic) s 118(c), s 119(c); Kewnady v Wallace (2004) 213 ALR 108 (Federal Court of Australia).

8 Commivioner of Awralian Federal Police v Propend Finamce Pry Led (1997) 188 CLR 501 (HCA).
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Australia had relied on a sole purpose test for legal professional privilege but this test was
abandoned in favour of the dominant purpose test by the High Court partly due to the adop-
tion of the dominant purpose test under the unitorm evidence legislation, and partly due
to concerns that the sole purpose test was too narrow and unduly favoured the disclosure of
evidence over the protection of confidential lawyer—client communications. %

Meaningof legal adviser The right to resist compulsory disclosure at common law is limited
to lawyers admitted to pracrice.® “Legal adviser' includes independent lawyers and in-house
counsel provided they are providing independent advice.* The test for communications with
in-house counsel is therefore a functional one. Privilege for non-lavwyers providing legal advice
has been left to the legislarure. The Australian Government has been conducting a consultation
onwhether to create a statutory privilege for tax advice including advice given by accountan s %1

Crime-fraud exception InAustralia, at common law, the crime-fraud exception extends to
a broad range of legal wrongs that have deception, deliberate abuse or misuse oflegal powers,
or deliberate breach of legal duty at their heart.* The courts have made it clear thar public
policy considerations underpin both the rationale and scope for the rule sy t the rule
will apply whenever shielding the contents of a lawyer—client communicari uld be con-

trary to the public interest.®? Under the uniform evidence legtsiatmn Eﬁeptmn applies in
furtherance of the commission of a fraud, an offence, a dehhem ﬂf SEATUTOLY POWET,
or the commission of an act that renders a person liable to a Qr naltyg'“

Corporate privilege  The rules on privilege provide hmi&nn tor corporate communica-
tions in disputes with outsiders, and that protection is ﬂ%z;ﬂedm part to afford the same degree
of protection in practice for small as well as large an:jrﬁf?)d}' listed companies.® As for the alloca-
tion of the benefits and burdens of the privi ‘m‘*‘hn'a-cmpnmte disputes, Australian case law is
relatively limited and mixed. Whether shagel? *‘s can access the company’s privileped marerial
has not been decided at common wtigh there are conflicting dicta both for and against
the proposition.® Under !imCurpu{a?mx:J Act the court hasa discretionary power to allow share-
holders to inspect the companggbaols, although one case has sugpested it will not exercise that
"tropit to circumvent a claim to legal professional privilege by the
ave willing to find that individual executives and the company were
ting the company waiving privilege without the individual’s consent.®

88 Eso v Federal Commissioner of Taxarion (1999) 201 CLR 49 (HCA) [73].

2 Evidence Act 1995 (Cth) s 117; Evidence Act 1995 (N5W) s 117; Evidence Act 2008 (Vic)s 117;
Cammamweaith v Vanee [2005] ACTCA 35 [21].

0 Tebiora Corperation Limived v Minister for Communications, Informarion Technology and the Ars (No 2)
[2007] FCA 1445; Rick v Harrimgron [2007] FCA 19387,

*! Following the recommendation of the ALRC. ALRC Prievlege in Perpective Cliews Legal Privilege in
Federal Investiganions, Report 107 (2007), Recommendation 6-6.

R Sourhern Equities Corporation Lad (in lig) v Archur Andersen o Ca (1997) 70 SASR 166, 174 (Doyle CJ).

= AWE v Cale (No 5) 706 (Young J) (n 85).

* Evidence Act 1995 (Cth) s 125(1): Evidence Act 1995 (MSW) s 125(1); Evidence Act 2008 (Vic)
5 125(1).

* Prasz Holdings Pry Led v Commissioner of Taxation [40], [43] Finn ] (n 81).

*= Suate of Sowrh Ausralia & Arar v Barvert & Ors (1995) 64 SASR. 73 (Full Court of the Supreme Court of
South Australia) [78]; of The Shed People Lid v Terner & O (2000) 34 ACSR 509, 612-13,

* Corporations Act 2001 (Cth) s 247A(1); Ceeruvnski v Syrema Royal Pry Led (Ne 1) (2000) 34 ACSR. 245
(Supreme Court of Victoria).

%8 See ex Farmow Mortpape Services Poy Led (in Liguidarion) v Webd & Ors [1996] 39 NSWLR 601 (Court of
Appeal for the Supreme Court of New South Wales ).
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On the other hand, companies have been allowed to assert privilege against former directors in
disputes berween them.®

Waiver of privilege  The test as to what constitutes a waiver of privilege is the same whether
the waiver occurs in the course of litigation or outside of litigation, and for determining the
extent of any waiver. The test laid down by the High Court in Mans v Carnell™ is whether
there has been conduct inconsistent with the maintenance of the confidentiality which the
privilege is intended to protect, bearing in mind considerations of fairness. This test may
allow a privilege holder to disclose legal material on a limited basis, but the scope of the
waiver remains in the court’s control. The uniform evidence legislation largely codifies the
rule in Mann v Carnel{but its application can still produce different outcomes from the com-
mon law.'® Applying the same inconsistency test, a court may hold that privilege has been
waived if a litigant puts the contents of their privileped material in issue, and denying access
to the material would cause unfairness to the other party.'12

Australian courts’ approach to the waiver of privilege over expert communications lies some-
where between the English position of requiring disclosure of material j tions in the
report and the US approach of requiring disclosure of all informa d assumptions
provided to the expert. Ordinarily, disclosing an expert report fo urpose of relying on
it in lirigation waives privilege over all instructions and mfnf\\{ﬂn provided to the expert,
at least if it influenced the content of the report. 192 Snme.ju%ieﬁcﬂnns have gone further and
abrogated privilege for communications with experts f&@&ﬂmr for certain types of proceed-
ings, "™ or for experts who may be called to tesﬂ%?};ﬂjm

Despite having a cleartestas to what mmﬁmﬁ;@ﬁbr,hismﬂmﬂ}'ﬂle law on unintentional dis-

closure has been justas unsatistacroryas %hlaw. However,a 201 3 decision of the High Court
in Expense Reduction Analyses Gro A strong Stracegic Management and Marketing Pey
Limited"™ considerably simpli : ‘trffa.rmres the law on inadvertent disclosure in litigation.

The court held that unintentiopa Uiiclosure of privileged material does not constitute a waiver
of privilege, and where privileced iaterial is disclosed by mistake during the discovery process,
a courtshould use it *ancoement powers to rectify the mistake; it is not necessary to resort
to its equitable jug 1. Whether the High Court’s decision will also infuence the approach
of lower ntional disclosure outside of litigation remains to be seen.

Procedure *In its 2007 report on client legal privilepe the Australian Law Reform
Commission proposed a number of changes to the procedures for claiming privilege, to
provide for greater transparency and confidence that the privilege is not being abused. 1%

® Sare of Sowrh Ausralia v Barrer (n 96).

100 Adamem v Carmeedd (1999) 201 CLR 1.

10 Orland v Secrevary 1o the Deparomens of fustice [2008] HCA 37, (2008) 234 CLR 275, of Evidence Act
1995 (Ceh) s 122; Bvidence Act 1995 (M5W) 5 122; BEvidence Act 2008 (Vi) s 122,

"3 Commeicioner of Tzcavion v Rio Tine Led [2006] FCAFC 86, (2006) 151 FCR 341,

102 ASIC v Sowrbeorp (2003) 46 ACSR 438 (Federal Court of Australia) [21].

%% (Queensland in relation to personal injury claims: Rule 212(2) of the Uniform Civil Procedure Rules
1999 (Qld).

HH Sqnuthﬁl.usrmlia.: Rule 160 of the Supreme Court Civil Roles 2006 (5A).

05 Expensr Reducrion Analysis Group Pry Led v Armstrong Sravegic Manapement and Markevng Pry Limived
[2013] HCA 46.

108 ALRC. Priwilage in Perspecoive Cliene Lepal Privilepe in Federal Investipanions, ch 8 Recommendations 8-1
to 8-212.

l&




B. Common Systems, Common Problems: The Four furisdictions Covered

The Government has not adopted these recommendations to date. The current procedures
for asserting a privilege claim are very similar to the rules in England, but unlike English
courts, Australian courts are more willing to inspect allegedly privileged marterial to deter-
mine whether the claim is properly made. '™

3. Canada

Distinction between ‘solicitor/client’ and ‘litigation privilege' In contrast to English law,
the Canadian courts define litigation privilege as covering all qualifying materials prepared
for litigation which are not communicarions between lawyer and client. Communications
berween lawyer and client are covered by solicitor/client privilege. In Blank v Canada Fish |
stated that the privileges were ‘distinct conceprual animals’ and not two branches of the same
tree bearing in mind “their different scope, purpose, and rationale’.108

Privilege is a fundamental right, but it does not always trump other fundamental
rights  Like other Commonwealth countries Canada has elevated the privilege to the sta-
tus of a fundamental human right in recent decades.'® What sets Canada apasg however, is

the Supreme Court’s willingness to balance the right to privilepe against o damental
rights when they come into conflict. Qualifying the privilege is ra is only justified
where there is a compelling interest in favour of disclosure such s aoy ing the safery of

others, to ensure persons who are accused of a serious criminalqf receive a fair trial, or

to protect national security.110 Aoy

.
The status of privilege as a fundamental right also PQ)},:‘!‘.‘;'E{EEH.EE as to when and the extent
to which it can be restricted. In Descoseasex v Migayynski, the Supreme Court laid down
rules regarding attempts to interfere with the Rr":"“\ : 1. The confidentiality of communi-
cations between solicitor and client may b p in any circumstances where such commu-
nications are likely to be disclose Q\a& client’s consent. 2. Unless the law provides
otherwise, when and to the extent d:tﬁlm legitimate exercise ofa right would interfere with
another person’s right to have hitemmunications with his lawyer kept confidential, the
resulting conflict should b ved in favour of protecting the confidentiality. 3. When the
law gives someone the y “tity to do something which, in the circumstances of the case,
might interfere wi confidentiality, the decision to do so and the means of exercis-
ing that auth ould be made with a view to limiting the intrusion on confidentiality
only to the exterit absolutely necessary in order to achieve the ends sought by the enabling
legislation. 11

Privilege protects communications with external and in-house counsel'” and may be
extended to otherrelationships onacasebycasebasis  Another notable and exceptional
aspect of Canadian privilege law is the courts’ willingness to extend privilege to other
relarionships on a case by case basis, or document by document basis, where the harm
to the relationship by the disclosure of the communication would outweigh the harm
to the administration of justice if the evidence were unavailable."? To date, attempts

97 Grame v Doums (1976) 135 CLR. 674 (HCA) 689,

8 Blamk v Canada [2006) 2 SCR 319, 2006 SCC 39 [7).

18 Dlesoragus v Mierzwawski [1982] 1 SCE 860,

"0 Swaich v fomer [1999]1 SCR455; R McClure [2001] 1 SCR 445,
M Deworaauce v Mierzwsmski (n 109).

12 Ruw Campbeii[1999] 1 SCR 565.

"3 R Gruemke [1991] 3 SCR.263.
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Chapeer 1: Introduction

by clients of accountants and patent agents to assert a privilege have been rejected as
unwarranted. '

Litigation privilege The Canadian Supreme Court has also moved to restrict the scope of
litigation by limiting its lifespan. In the case of Blané v Canada the court held that as an aid to
adversarial litigation, litigation privilege over third-party communications comes to an end
at the conclusion of the litigation for which the communications were created.!s

The purpose test  The Canadian courts do not use the lanpuage of dominant purpose when
assessing whether a communication berween lawyer and client was made for the requisice
legal purpose, instead focusing ‘on the nature of the relationship, the subject martter of the
advice and the circumstances in which it is sought and rendered’. 1€ The dominant purpose
test is applied to litigation privilege and while the application will always turn on the facts of
each case, generally Canadian courts have been slow to grant protection for documents thart
were essentially factual investigations even if the results of the investigations were intended
foruse in possible litigation. ' \

Iniquity exception  The crime-fraud or iniquity exception under law is broadly
similar to that in England—ir extends to communications in fur ofa crime or fraud
and at least one case has extended it to torts where the holder @yeaghs in conduct where they

knew or ought to have known thar it was unlawiul."# T’i}q}ﬁ st be a causal connection
between the wrongful conduct and the mnsuktatmn b7 '& the lawyer in the sense that the
consultation needs to be in furtherance of, or parr & ng.11%
H‘-

Corporate privilege So faras control ufﬂlet;'l% privilege is concerned, Canadian courts
generally favour the interests of the EIEHI_‘F n\';;k fhcers and members. Shareholders have no
rights of access to the companys pri Waterial, ' no director has successfully arpned they
were a joint client with the com adformer directors do not have the power to waive the
company’s privilege.!?! Dne-::m::ﬂ N':epttuntn thisentity-first approach is that a trustee in bank-
ruptcy cannot waive the any’s privilege, even if the company no longer has any officers. 12

Canada offers broa t—e:mn to corporate communications as against outsiders, by adopt-
ing an agency the corporate client which holds that any employee can represent the
company.! i, privilege will not automatically artach to any legal communications

"4 Tower v Minister af National Revenue, 2003 FCA 307, [2004] 1 FCR. 183 (accountants); Lilly feas LLC v
Pfizer Ireland Pharmacewnicals (2006) FC 1465, [2006] FCJ Mo 1853 (patent agents).

NS Blamke Cawada [2006] 2 5CR 319 (n 108).

Y& Rw Campbell [50] (n 112). See also Pritchard v Owrarie (Human Rights Commission), [2004] 1 SCR
809 [20].

N7 Discowery Enterprises Inc v Ebeo Industries Lrd [1999] 4 WWWR 561, 114 BCAC 235, [1998] BC]
Mo 2674.

M8 Dublin v Montesors Jewish Day School of Toromea (2007), 85 OR (3d) 511, 281 DLR (4¢h) 366
(Ont SCJ.

"9 Ro Campbell (n 112); Descoraau v Mierzunski [1982] 1 SCR 860,

1280 Diwovery Enterprites Inc v Ebco Induseries Led (n 117).

12 Ulera Information Sysemy Camada Inc v Pushor Miwbell LLF, 2008 BCSC 974, [2008] BC] No 1397.

"2 Bre-X Minerals Led (Trustee of) v Verchere, 2001 ABCA 255, 206 DLR (4ch) 280, [2001] A] No 1264,

'2 A Bryant et al, The Law of Evdderece in Canada (3rd edn, Lexis 2009) [14.108){14.109); Coprborre
Holdings Led v Canada, 2005 TCC 491, [2005] 4 CTC2085; PSC Indwsorial Services Camada Ine v Thunder Bay
{Ciy) [2006] OF No 917 (Ontario SCJ).
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disseminated freely within a company on the grounds that it may lack the necessary con-
fidentiality.?* Although there is limited authority on point, it has been held that the raw
material collected by a company for the purpose of obtaining advice will receive protection
even if the material is not sent to a lawyer. %

Waiver of privilege In Canada there is no general doctrine of *limited waiver’ but disclo- 1.68
sure of privileged communications to others with a common interest will not constitute a
waiver against the rest of the world.'% The same is true of disclosure to regulators to enable
them to fulfil cheir official duties.'” Aswith every other jurisdiction, the extent of waiver in
litigation is governed by notions of fairness.'® Canada also employs fairness considerations
to impute waivers of privilege to a person who has made the content of their legal material
an issue in the litigation.'?® The protection for privilege holders whose legal marerial has
escaped their confidential sphere through no fault of their own is, in common with the
English authorities, limited and discretionary, although courts increasingly recognize that
rights to privilege do not cease merely because the privilege holder has lost physical control

of their legal material. 130 \

4. The value of US experience {"\%

The US is the world’s second largest common law jurisdiction, E.H-._ - pment of the law  1.69
of privilege at a federal level has been left to the common law, ' means independent

Federal Court judges and ultimately the US Supreme Couri (Jf'l'Er: Federal Courts are not
bound to follow the decision of other circuits, and US, a{g}s?are free to develop their own
laws on privilege, US case law on privilege p:mdes‘ih;’ge and mixed bag of jurisprudence
which other common law lawyers can lool tﬁfﬂ;‘f’(“b e insights. On almost every proposi-
tion about the scope of privilege one can ﬁnd x ’ijhcnng authorities and as such it is often
necessary to look to the prevailing vi & space available it would be impossible to
provide a detailed account of all thst ;W}nn the attorney—client privilege in the United
States that affects corporations. Ingeed®, what this book seeks to do is engage with the key
debates abour the scope of nrporate privilege, as arpued in different and Federal and
State Courts, and gui &g scasional pronouncements of the US Supreme Court.

In the United Sta s tend to explain the purpose of the privilege by focusing on is  1.70
social benefits ;.n.ﬂuen-::ed by Wigmore’s instrumental rationale for the privilege.
As the US Supre Cu:uurt stated in Ljpjobn v United Stazes:

[The privilege's| purpose is to encourage full and frank communicatdon berween attorneys
and their clients and thereby promote broader public interests in the observance of law and

28 T-D Bank v Leiph Instruments Led (1997) 32 OR.(3d) 575 (Ont Gen Div).

125 Afierud e Co (Paine Aconi) Led v Jones Porer Co [2000] MS] No 258, 2000 NSCA 96,

V& Maximum Vennures e v DeGraaf[2007] BC] No 2235 (BCCA); Gewenal Accidersr Asnaramce Co v Chrusz
(1999),45 OR (3d) 321, [1999] O] No 1107 (Ont CA); Barrick Geld Corp v Goeldcorp Iec, 2011 OMNSC 1325,
[2011] O Mo 3530.

T Pricchard v Onsario (Human Rights Commission) (n 116).

128 Bome o Pemon (2000), 145 Man R (2d) 85, [2000] M] Mo 107 { Man CA).

129 Lloyeds Bank Camada v Canada Life Arwnaece Co (1991), 47 CPC (2d) 157, [1991] O] No 135 (Ont
Gen Dhiv).

"1 Most Canadian courts continue to apply the English authorities: see Bryant et al, The Law of Evidence in
Canada [14.150] (n 123).

31 United States Fed eral Rules of Civil Procedure, r S01.
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administration c:l:]uslic,:. The Pri?ﬂ-:g: recognizes that sound l-:gsl adwice or ad'.rc-cav:]r sEIVes
public ends and that such advice or advocacy depends upon the lawyer being fully informed by
the client. 1%

The attorney—client privilege is not directly guaranteed by the US Constitution, and there-
fore its violation does not give rise to a constitutional issue. 122

Perhaps the shortest authoritative summary of the attorney—client privilege was provided by
the Federal District Court in Massachusetts in Unitad States v United Shoe Machinery Corp.Ina
frequently cited passage the court stated:

The privilege applies only if (1} the asserted holder of the privilege is or sought to become a
client; (2} the person to whom the communication was made (a) is a member of the bar of a
court, or Is his subordinate and (b) in connection with this communicatdon is acting as a law-
yer; (3) the communication relates to a fact of which the attorney was informed (a) by his cli-
ent (b} without the presence of strangems (c) for the purpose of securing primarily either (i) an
opinion of law or (ii} legal services (iii} assistance in some sort of legal proceeding, and not
(d} for the purpose of committng a crime or tor; and (4) the privilege has bgen {a) claimed
and (b} not waived by the client.!34 % %’
bt

Qualified protection for attorney work product  US qurlsdi::ﬁ not recognize a liti-
gation privilege’, but instead have an attorney work product O that provides qualified
protection for a litigant’s case preparation. Rule 26(b)(3) of tt { al Rules of Civil Procedure
states that discovery of documents and tangible things ‘E’W in anticipation of litigation or
for trial’ can be obrained only ‘upon a showing that wlmhm' seeking discovery has substantial
need of the materials in the preparation of the 1‘ t:ase and that the party is unable, without
undue hardship, to obtain the substanual E!;lt&}#it of the materials by other means'. There
are specific rules governing comm 5 Swith experts, and while the extent of disclosure
has been wound back recenty, % d requirements over the information provided to
an expert, and the circumstances @f tA<r retainer, are still more extensive than the rules in other
common law jurisdictions. '3 \y

Corporate privilege curints give broad protection to corporate communications, cer-
tainly at a federal {lewing the US Supreme Court’s decision in Upjohn v United Sates
thar the cor ent is not limited to members of the control group.' On the other

hand, the strongly favour the interests of the entity over individual officers in part
because of policy concerns that the entity’s power towaive privilege, including in administra-
tion, is an important means of fighting corporate wrongdoing.'¥ For similar policy reasons,
US courts recognize that shareholders have a lepitimate interest in the management of the
company’s affairs and therefore the company’s privileged material can be accessed by its
shareholders upon a showing of good cause.132

2 Upjakm Co v S, 389 (n 10).

V32 Fisher v US, 425 US 391, 401, 96 5 Cr 1569 (1978) Though depending on how it is violated, and
whether it impacts on the ability of counsel to represent his dient, it may give rise to issues under the Fourth,
Fifth, and Sixth Amendments: see P Rice, Armormey-Clienr Privvlape in che Unired Staves (3rd edn, West Group,
St Paul, MIN 2009) S10.1.

134 Ulnited Seaves v Uneived Shoe Maclinery Corp., 89 F Supp 357 (D Mas 1950).

Y35 Rule 26(a)(2) (Biii), 26(b) (4)(B) and (C).

VI8 Tlojohm Co v Uited States (n 10).

137 Commodity Furarer Trading Commision v Weimmaud 471 US 345, 1955 Cr 1989, (1983).

V3B Garner v Wolfimbarger (1990) 430 F2d 1093 (Sth Cir).
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C. Major Rules Affecting the Scope of Corporate Privilege

US courts are very strict on the requirement of confidentiality; generally they do not permit
limited waivers, or allow partial disclosure in litipation which confers the privilege holder with a
tactical advantage.'? Moreover, US courts employ robust procedures for asserting and review-

ing privilege claims given the concerns—supported by a considerable amount of evidence—
that the privilege cloak is prone to abuse and privilege claims often lad: merit.'*

C. Major Rules Affecting the Scope of Corporate Privilege

There are some aspects of legal professional privilege that are particularly important in set-
ting the boundaries of privilege for corporations and public bodies. They are the rules which
are most often in issue in “privilege disputes’ and are the primary focus of this book. All of
these rules or controlling devices are designed to keep the boundaries of the privilege within

sensible limits in accordance wich its rationale.

The precise content of these rules can vary considerably in the jurisdictions covered in this
book, and some jurisdictions do not apply some of the controlling devices However,
in considering the law of corporate privilege, it is important to assess their ined effects.

For while specific aspects of the privilege may differ somewhat in eac i{disdiction, in every
jurisdiction the law of privilege is dedicated to the same overall = 5&% ensuring that the
privilege is sufhciently broad to allow corporations to ubt:ai.:;\{.%\" ntial legal advice about
their affairs and adequately prepare for litigation, whilst a4uring thar corporate records
constituting real evidence are available to legal mvag,ﬁs’a}ﬂ; and proceedings.

In keepingwith these objectives, no jurisdiction ?ﬁ either an entirely lax or entirely strict
approach to all of these controlling devices al\%ugh there are considerable differences in
which controlling devices are relied on privilege claims within reasonable limits. For
example, while the Americans havefraghfonally looked to the client test, the crime-fraud
exception, the qualified artorney 1:@1?1*,‘:11'0 duct doctrine, and the procedures for reviewing
privilege claims in order to awqﬂﬂa overly broad privilege, they have placed less emphasis on
the purpose of the comm inuss or the starus of the lawyer giving the advice. By contrast,
in Australia the pur st has been the key controlling device in limiting the scope of
privilege, whils porate client was defined broadly and recently abolished altogether.
English law usﬁﬁﬂmw client test, and adopts a broad interpretation of the crime-fraud
or iniquity exception, but on the other hand does not countenance any qualifying of the
privilege and only in exceptional circumstances will a court look behind a privilege claim to
review whether it is properly claimed.

While the precise mix of rules that make up the privilege are rarely the same, in assessing
the balance struck between protecting confidential legal communications and access to rele-
vant evidence in each jurisdiction, one has to step back and consider the rules of privilege
as a whole. With that rider in mind the main rules or controlling devices on the law of
privilege are:

33 See Chapter 7, paras 7.49-7.50, 7.92.

W Wright and Graham, Federal Practice and Procedure 5 5476 (n 13); Alexander, “The Corporate Attorney—
Client Privilege: A Study of the Partidpants’ (n 13); E Thomburg, “Sanaifying Secrecy: The Mytholopy of the
Corporate Attomey Client Privilege’ (1993) 69 Motre Dame L Rev 157.
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1. The client test

Every jurisdiction except Australia confines legal advice privilege to communicarions
between lawyer and client or documents authored by them for the purpose of obtaining
or giving legal advice. The definition of the client also matters for litigation privilege in
jurisdictions that afford lesser protection to third-party communications in preparation for
litigation (Canada, US). In the case of corporations and public bodies, both England and
the US have employed definitions of the client that do not automartically include all employ-
ees, although which employees will be considered part of the client is uncertain, especially
in England. In Australia and Canada the corporate client includes all employees. A narrow
client test is perhaps the most effective way of restricting the scope of corporate privilege
simply because, absent litigation, the communications of those employees who fall outside
the client group will not be protected. However, a narrow client test also carries the risk that
a corporation’s private and secure sphere is shrunk to a point where the privilege no longer
performs its intended function: allowing companies to obtain confidential legal advice that
is both accurate as to the law and sensible as to the company’s conduct. Thg meaning of the
corporate client is examined in Chapter 3. .
P p {\@.

2. The purpose test t\

A document or communication will only attract privil \ t or litigant’s purpose in
making or procuring itwas to obtain legal advice or prepare {ar'pending or reasonably antici-
pated litigation. The legal purpose should be at least rl"l\hﬁ'mmant or predominant purpose,
although English and Canadian courts use slighyl kfge.rent language when describing the
requisite purpose of communications hetwtg h}fer and client.™ The purpose test is an
indispensable part of the law ufprwﬂegqhﬂ &,pu out it clients could avoid the disclosure of
sensitive information merely by tr ;g it to their lawyer, or have lawyers present when
the information is communicatgd” Fae Jhm.tﬂ.aut purpose test is designed to strike a balance
between protecting material thatta’s only an incidental legal purpase, or denying protection
to material that is princigglly For a legal purpose but also incidental commercial purposes.
The test is perfectly, 4o paper but can be very difficult to apply in practice and has

resulted in courts i sanie jurisdiction reaching different outcomes in cases involving very
similar fact 5. Australia places the greatest reliance on the purpose test as a control-
ling devi it does not use a client test in the case of legal advice privilege. The purpose

test and its application are discussed in Chapter 5.

3. The company’s advisers

At common law, legal professional privilege is confined to lawyers providing legal advice
and is not available to the clients of any other professional adviser. There have been statutory
reforms to create a privilege for legal advice provided by accountants (US) or professionals
working under the supervision of a lawyer (England). On the other hand, some jurisdictions
have restricted the category of lawyers who are eligible for privilege to those who are formally
independent from the client (EU law) or acting independently from the client (Australia).
Confning the privilege to lawyers, or independent lawyers, has the distinct downside of
increasing the cost of legal services as lawyers can charge a premium for the privilege they
can offer to their clients, but it has the advantage of providing a form of ‘quality control’

W See para 5.06.




C. Major Rules Affecting the Scope of Corpovaze Privilege

regarding the advice that clients receive under the protection of privilege. Thus the law can
have greater confidence that communications with a lepal adviser under the privilege shield
were directed arachieving legal compliance rather than goals that may be contrary to the rule
of law. As a bright line rule it also avoids creating uncertainty about the scope of the privilege
outside of the lawyer—client relationship, or adding more uncertainty to a rule that is already
uncerrain in a number of areas. Which advisers qualify for the protection of privilege is
examined in Chapter 4.

4. The crime-fraud or iniquity exception to legal professional privilege

All jurisdictions exclude communications made in furtherance of crimes and some civil
wrongs. The principle that it is no part of a lawyer’s role to assist in the commission of
wrongdoing is universally accepted, but there are differences among jurisdictions as to which
wrongs fall within the exception. In England it includes abuse of starutory power, and in
Australia conduct amounting to ‘a fraud on justice’.'*? There is disagreement in the United
States as to whether fraud covers all legal wrongs such as torts or breach of contract.'®
A common feature of many Commonwealth authorities is that it applies t WIOngs
which involve dishonesty.™ However, in England the Court of Appeal ably gone
much further, and held that the exception can apply to wrongs wher@enfs conduct is
sufficiently “iniquitous’ that the public interest requires its discleSyf* Thus the privilege
may still take Hight even if the client believed they were a-::tml: (N based on legal advice.

This issue can be extremely important for corporations mv%\ﬁ in any transaction or matter
where theline between what is lawhul and what is ﬂn\ﬁ}\unne The crime-fraud exception

is examined in Chapter 8. e\
N
5. Qualifying the privilege '-..:

(]
There may be specific materials mdffguﬁ\hc circumstances in which privilege can be over-

ridden because the case for disclosurdis 8eemed more important than the need to protect the
client’s conbidential communicgtighs. This controlling device is perhaps the issue on which
jurisdictions are most divi 2anada has qualified the privilege so that in exceptional cases
it will give way where i W8 e with, and would defear, the exercise of other fundamental
rights. " The Un.t also qualifies the privilege over work product in connection with
litigation to ﬂ?& evant evidence is not lost to legal proceedings. ' Qualifying the priv-
ilepe is one means of avoiding the injustices that may occur by upholding privilege in every
circumstance no matter how prejudicial the effects of non-disclosure may be to the admin-
istration of justice and the rights of others, or how minor the impact of disclosure may be to
the privilege holder. Both England and Australia have rejected a qualified privilege, although
Australia’s uniform evidence legislation does codify a number of general exceptions to the
privilege where asserting a claim would have the effect of defeating alegal right or preventing
the enforcement of a court order." In Re Derby Magissrares, perhaps the most important

2 A-G for the Nortbern Tervivory v Kearmey (1985) 158 CLE. 510 (HCA) [17].

W3 oo EImwinkelreid, The Mew Wigmmare: A Trearise on Evidence (Aspen Law & Business, Mew York 2002)
D670,

8 Cresceme Farm (Sideup ) Spovo Led v Seerling Offices Led [1972] Ch 553; Kanp v K [2001] NSWSC 698,

W5 Fustice v Bardays Bank (n 43).

ME See para 2.62.

W Federal Rules of Civil Procedure, r 26(B1(3).

148 Evidence Act 1995 (Cth) s 121; Evidence Acr 1995 (INSW) s 121; Evidence Act 2008 (Vic) s 121.
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articulation of the rationale for privilege in England in modern times, the House of Lords
held that the privilege cannot be the subject of a balancing exercise weighing up competing
interests in individual cases; the rule itselt is the product of this balancing exercise.’*® The
possibility of adopting a qualified corporate privilege is considered in Chapter 9.

6. Control of the corporate privilege

Control of corporate privilege is critical in determining who can assert or waive privilege,
and against whom the privilege can be asserted. Such rules are only partly directed towards
keeping the privilepe within sensible limits vis-i-wis outsiders. They are also designed to
ensure that in collective contexts, the privilege does not unfairly prejudice those persons
who have a legitimate interest in accessing legal material belonging to the corporate client,
or preventing the corporate client from disclosing privileged marerial withour their consent.

While lepal professional privilege is not a proprietary right, many privilege disputes which
can be loosely described as “intra-corporate disputes’ have proprietary characteristics as they
are essentially disputes over control of information. In corporate contexw there is usually
more than one person who has the authority to seek and obtain adﬂce%nids the infor-
mation on which that advice is sought. The individual agents w ize the communi-
cations with corporate counsel, the agents who are party to cgr ations and the entity
may all have divergent interests as to whether the mfnrm ioMiould be disclosed and for
what purposes it might be used. 3w

50

The right to privilege belongs to the client, which Eﬂﬁaﬂ}r the entity. However individual
officers or employees will sometimes claim ﬁ(t\w?pnﬂre counsel were also advising them
personally, as a joint client. The issue l:r&:u:.rv""dﬁ% ortant where control of the entity vests in
persons hostile to the interests of the i H;ual officers who obtained the advice or commu-
nicated information to the com G\mfer There are also difficulties as to whether direc-
tors should be entitled to rely onpitvileged materials produced or obtained by the company
during their time in office, po#ivithstanding a claim to privilege by the company. The United
Srates generally favou eniity’s interests over individual on issues of control. The case law
in Commonwealth ¢eie/tsies is much more limited, but generally speaking they too favour
the entity’s i r the individual officers, although English and Australian courts are
more wﬂ% nd that corporate counsel are advising the entity and individual directors
jointly, whil® Canadian courts do not permir a trustee of a company in bankruptcy to waive
the company’s privilege.

Another critical question is whether and, if so, when an entity’s members are entitled to
access the company’s privileged material when those in control of the company, and perhaps
other members of the company, wish to avoid disclosing the material. The full range of pos-
sible approaches is evident in the jurisdictions covered in this book: from always allowing
the company to assert privilege against its shareholders (Canada), to never allowing the
company to assert the privilege unless the material relates to hostile litigation between the
company and its members (England), to overriding a claim to privilege where shareholders
can show good cause for being able to access the company’s legal advice (the United States).
All of these questions about control of corporate privilege are examined in Chapter 6.

W8 Ry Derby Magistrates' Cours, ex p B (n 46).




C. Mayor Rules Affecting the Scope of Corporate Privilege

7. Confidentiality and waiver of privileged communications

Confidentiality is said to lie at the heart of the rationale for privilege. Privilege is designed o 1.89
allow a client to communicate in confidence with a legal adviser reparding their affairs and

will not protect information that the client does not treat as confidential or which is already
in the public domain.

Confidentiality raises a number of different policy and practical considerations in the caseof  1.90
a corporation’s lepal material. Corporate governance rules and the day to day management
of a company’s affairs means that a considerable number of people may have a right to access
a company’s privileged material, or have been given access to that marterial even if they are
not strictly members of the corporate client, or even members or employees of the company.
Some US courts have questioned the very notion of confidentiality in the case of corpor-
ations that may have hundreds or thousands of employees, while others have cited confi-
dentiality considerations for restricting the definition of the corporate ‘client’ to the board
and senior management.’™ However, in other jurisdictions, the main issues surrounding
confdentiality of lawyer—corporate client communications are (a) what pro h‘énn should
corporations be afforded when they deliberately disclose privileged Egﬁ%ﬂﬂ to third
parties including insurers, business partners, or regulatory agencies, og course of legal
proceedings and (b) what protection should be afforded to privi éﬂ:nmuuicatiuus that
have escaped the client’s confidential sphere either by m:stall:e &]mugh unauthorized acts
such as leaks by disgpruntled employees. ‘_’\}

The degree of protection to companies dei.ihemteiwé‘ér disclosing parts of their priv-  1.91
ileged advice (ie waiving privilege) differs 51gmﬁr(’ in the jurisdictions covered in this

bool:. English courts appear to be dmlupmg@ \1., power of limited waiver which allows

a person to limit the scope of any waive - ain paupfe of certain purposes only. A gen-

eral power of this kind allows privilef® Bewiers to engage in tactical waivers for commercial

or strategic advantage. One area whe! 1here is general uniformity of approach is in how
jurisdictions deal with waibver ﬁngatmﬂ and the extent of such waivers. These issues are
principally governed by, arzdons of fairness. The protection of documents that have
escaped a company’s ntial sphere, even through no fault of the company, is surpris-
ictions. These issues are examined in Chapter 7.

ingly weak in il

8. ﬁunﬂm%ﬂuﬂq and challenging privilege

Ensuring thart the law of privilege, as written in the statutes and case law, is upheld in practice is 1,92
a critical and formidable challenge. There is an inherent tension between protecting a person’s
private and secure sphere, and ensuring privilege claims are sound: namely, how much of the
secret needs to be told in order to know that it should be kept? The two key questions are; first,
what particulars must be provided by a party claiming privilege to substantiate the claim, and
secondly, when will a court look beyond those particulars in order to satisfy iself thar the caim
is properly made. Here too, there are signihcant differences between the jurisdictions covered in
this book. The US and Australian courts have called for a robust approach to reviewing privilege
claims, including in camera inspections of privileged material, whereas the English courts have
declared that such inspections should be a last resort. These issues are examined in Chapter 8.

150 See ep Radiant Burners Inc v Amerioan Gas Asecianion 207 F Supp 771 (ND 11, 1963) { Illinois District
Court).
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D. Uncertainty in the Boundaries of Corporate Privilege

A recurring theme in the jurisprudence on legal professional privilege in commeon law coun-
tries is the need for certainty. If the privilege is to perform its function of facilitating candour
in the lawyer—client relationship—and all the benefits that entails—clients must be secure
in the knowledge that what they tell their lawyers will not be disclosed or used without their
consent. Any doubt as to whether a communication is privileged at the time it is made—aor
that privilege may be later overridden to satisfy some other public interest—is bound to
have a chilling effect on at least some people in some situations. It has been said by the US
Supreme Court that an uncertain privilege is little better than no privilege at all.™' This
principle is also the primary basis for courts in England and Australia declaring the privilege
to be absolute, and not subject to a balancing exercise. 2

While the authorities recognize the importance of a privilege that is certain, difficulties
arise when one moves from principle to practice. Several distinguished entators have
observed that the law of privilege does not provide the security for hw%ﬂt comimuni-
cations that the judicial rhetoric would suggest.'s? In many cases th.@ use the scope of
the privilege is unclear on some very basic questions. )

x\b

To take a few examples: M

* Inthel998 English Court of Appeal case of Gatha (1 w\h‘m&:&ﬁ‘“ Staughton L] observed
that the doctrine of common interest pnwfeg&m%‘a defined as well as one might hope'.

» In the 2004 Australian Federal Court case(ay Prart Holdings Pry Led v Commisioner af
Taxation'™* the court had to decide whe\';;}ﬂ ient was entitled to claim advice privilege
over a document prepared at its 1@ Yy a third party for the dominant purpose of the
client submitting the docu f aeir lawyer to obtain legal advice. Finn J said thart it
was a surprise that this basic gkation could still be a matter of contest.

* Inthe 2002 English Hi Clurt case of Three Rivers No 5% the court considered whether
a document musgﬁmuuicat&d to the lawyer in order to qualify for advice privilege.
Tomlinson | nhx% 1'that the law on the issue ‘is not as clear as one might have expected’.

e Court of Appeal noted that there was a surprisingly wide divergence

In the same
of opini the scope of lepal advice privilege. "7
» In the 2011 English High Court case of R (Stewart Ford) v Financial Services Anshoriny'*®

the court had to decide whether directors and senior executives might be able to assert
joint or joint interest privilege with the company over legal advice they obrained on behalf
the company. Burnett | noted: ‘it was striking that neither counsel has cited any English
authority which establishes the criteria against which this...aspect of joint interest

15 Upjotn Co v Untited States 392-3 (n 10).

152 Ry Derby Magistrarer Court, ex p B (n 46); Carter v Managing Parener, Norshmoore Hale Davy e Leake
(1995) 183 CLR 121 (HCA).

V5% gp C Tapper, "Prosecution and Privilege’ (1997) 1 Int ] of Evidence and Proof 5, 13.

154 vt Ciiry v Sochelyi 122 (n6l).

V55 Prarn Holdings Py Lid v Commissioner of Taxavion [41] (Finn J); [105] (Stone J) (n 81).

156 Three Rivers No 5[6] (n 16).

157 Three Rivers No 5[6] (n 16).

V58 R (Srrwarr Ford) v The Financial Services Authoricy [16] (n 45).

26
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privilege should be considered.” The two counsel in that case were editors of leading text-
books on legal professional privilege.

* In submissions seeking leave to appeal to the High Court of Australia in the recent case of
Expense Reduction Analyses Group Pry Ltd v Armserong Strategic Management and Marketing
Py Led,"™® concerning inadvertent disclosure of privileped documents, counsel for the
appellants submitted that the cases were ‘somewhar all over the place as to the juridical
basis of the analysis’.

There are also a number of areas where the law as stated is clear but in practice there is a fine
borderline between what is privileged and what is not, especially in corporate contexts. The
application of the purpose test is a notable example.

Ifone takes all the potential sources of uncertainey in the law of privilege, and combines them
in scenarios that commonly arise in corporate contexts, including internal investigations or
advice on prospective transactions, the gap between the promise of confidentiality, which is
supposed to be the sine qua non of privilege, and the practical reality facing corporate clients,
is stark. Instead of lawyers giving corporate agents assurances about the co ntiality of
their communications, they would more likely have to warmn employees e was a real

risk that their communications could be disclosed for one reason or a@:.
Y

The following summary is based on English law but many QM qualifications would
apply to other jurisdictions, and lawyers in those ]unsdm’r\y Wwould need to add further

qualifications specific to those jurisdictions. X U

In advice contexts an individual agent who holds 5(_".\ ‘Elht information might not be part of
the corporate client. A court might find that *?""Fﬂpan}r’s conduct amounted to inigui-
tous practice and that communications in B;ranﬂe of that conduct are compellable. The
company may waive privilepe over emnu.mc:atmus without the employees consent.

Shareholders in the company may alsa 8¢ entitled to access the communication. If the com-
munication is disclosed by mistake’ or leaked, the company may not be able to recover it or
prevent its use. There is tlo that whatever an agent’s own purpose, a court may find

L3

that the company had Jusainantly business rather than a legal purpose in authorizing
the mmmu.mcatmia privilege does not apply. While this list is fairly comprehensive,
it is not exhau

It legal advisers are regularly required to warn corporate agents that their communications
could be disclosed, the candour-promoting function of the privilege may be significanty
diminished. Nor are these warnings merely of academic interest. They may be very neces-
sary where there is a conflict of interest berween the agent and the company. Equally, many
corporate managers will want to lenow whether, by calling in lawyers to carry out internal
investigations or seeking advice on the company’s potential liability for past events or furure
transactions, there is a risk that they are creating briefs or road maps to help regulators or
opponents in litigation to establish that very liability.

Finally, it would be remiss to overlook the fact that a sipnificant source of uncertainty in the
law of privilege is the courts’ preparedness to change it. Sometimes courts seel to distin-
guish the existing limits on the privilege in order to expand its scope, yet in other cases they

159 Transcript of Proceedings, Expense Reducmon Analyrr Group Pry Lad v Armsoong Stoavepic Managemens
and Marketng Pry Led [2013] HCATrans 137 (7 June 2013) (N C Hutley SC).
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introduce new controlling devices, hitherto unknown or only hinted at in dicta, to restrict
the scope of the privilege. The boundaries of the privilege are not set in stone, and because
the stakes are high, there is always a possibility that courts will look beyond the existing
case law and seek to enunciate a new principle thar a judge believes more accurately reflects
the rationale for the privilege. Despite the House of Lords stating in Be Derby Magistrates
that the balance between confidentiality and disclosure was set 300 years ago, in reality the
boundaries of the privilege are regularly being extended, restricted, or in cases of uncertainty,
simply filled in.

For example, just two years after its decision in Re Derby Magistrates'™ the House of Lords
held that the public interest in favour of disclosure of relevant evidence outweighed the case
for upholding privilege over communications with third parties in ‘non-adversarial’ pro-
ceedings. In Australia, for 23 years the courts applied a sole legal purpose test for determining
whether a communication’s purpose qualified for the protection of privilege following the
High Court’s decision in Grane » Downsthat itwas not enough fora communication to have
a legal purpose, amongst other purposes, for the privilege to apply.®¥! Then4p 1999 the court
abandoned the sole purpose test in favour of the dominant purpose te ing that the
pendulum had swung too far in favour of disclosure.'s? Five years ull Federal Court
expanded the scope of LPP even further by declaring that third g ommunications could
qualify for privilege, even in the absence of a reasonable prisnddtof litigation, provided the
communication satisfies the dominant purpose test.’683 2 %

In Canada there have been both significant exp ;?gs'&d contractions in the scope of priv-
ilege from time to time. For example, in ad;is(:.\;xﬁj qualifying the privilege, the Supreme
Court recently limited the lifespan of Iiﬂﬁ'{i"ﬂ' ivilege, declaring that as an aid to adver-
sarial litigation, the privilege only prevgni®isclosure in the litigation for which the relevant

M a a e 164
communications were brought e Nence.

i . Nl : : ;
There may be little that practigioficrs can say about these occasional major changes in the

law when advising their chigpis on the status of their communications, save for being aware
of any trends and g their advice accordingly. However, when privilege disputes
do arise, practiti heuld be alert to the possibility that while the existing case law may
seemingly st their client’s position, if a sufficiently principled case can be made,
prefembi}rﬁpmted]:qr dicta from distinguished judges or case law from other common law
jurisdictions, it may be possible to persuade the court to adopt a different result. Equally,
practitioners representing clients who seemingly have the law on their side would be well
advised to be on top of the principles supporting their client’s preferred outcome, and not
just the relevant authorities.

The problem of applying a privilege designed for individuals in corporate contexts One
reason for the uncertainty in the scope of the corporate privilege is that until relatively
recently, the courts have paid insufficientattention to the challenges of applying a rule origin-
ally designed for individuals to complex corporate firms and government organizations. The

180 R v Derby Magistnares’ Coury, ex p B (n 46).

81 Cranre Dowser (n 107).

162 e v Federal Commitsioner af Teazion (n 88).

V63 Pram Holdings Poy Led v Commissioner of Teavion (n 81).

164 Bilymk v Camada [2006] 2 SCR319 (n 108).
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D. Uncertainty in the Boundaries of Corporate Privilege

Three Rivers litigation is symptomatic of the gap between the jurisprudence on privilege and
the modern realities of corporate life. The case was decided art first instance on the basic but
unresobved question of whether documents had to be communicated to the lawyer to qualify
for advice. Yet onappeal the case rurned upon the equally basic question of who wras the ‘cli-
ent’ for the purpose of privilege when a lawyer is advising a company. This issue had never
been decided by an English Court. Accordingly, the Court of Appeal was thrown back to
analysing a small number of nineteenth-century authorities which considered the scope of
privilege in relation to communications berween principal and agent, or between third par-
ties and lawyers."®* Those cases were decided when the law of privilege was still developing
and the laws governing public bodies and corporations bore little resemblance to the duties
these entities have now. The Court of Appeal did not provide any guidance as to the mean-
ing of the client in corporate contexts, however the English courts are not alone in failing to
define the corporate client. The US Supreme Court in Upjafre ruled thar the corporate client
was not confined to members of the control group of a company (as the Federal Courts had
previously held) but it also expressly declined to lay down any clear guidelines as to which
agent of the company was the client for the purpose of the privilege.15

%

Even in cases that exclusively involve corporations and public bodies 5 have tended
to explain the rationale for privilege by reference to the hehavmur U ds of individuals.
When the Three Rivers litigation came before the House Df].R sofrbist of their Lordships

justified legal advice privilege by considering its value to théiipdvidual, for example, a wit-
nessat an inquest™ ora testator making a will. " How {3y ¥xamples fit with the organiza-
tion of a central banl, and the behaviour and duﬂe*(ﬁn?a officials, was not spelt out. Their

Lordships gave a resounding endomsement of ,':':”,dvme privilege and stressed thar the
privilege was a right of all legal persons i.n-:ludii’hnrpﬂratmns Lord Scott stated:

[The authorides] recognize that in WL w-::.rl-:l in which we live there are a multitude

of reasons why individuals, wheth h *:Lul: or powertul, or corporations whether large or
small, may need to seek the advice gu as: Stance oflawyers in connection with their affairs; they
recognize that the secking iing of this advice so that the clients may achieve an orderly

arrangement of their EI.EEI%E nrongly in the public interest, 169

This is a strong state of principle, but what is missing from the authorities is a detailed
consideration the privilege is needed by each of the persons entitled to claim it, and
how the privilep# applies to those persons.

The tendency of courts to focus on individuals when explaining the purpose of the privilege
has resulted in the courts piving only very broad brush explanations of the rationale for cor-
porate and governmental privilege, and a privilege that is uncertain in scope in key areas. This
bool seeks to address this lacuna in the law by specifically focusing on corporate privilege.
For the privilege to worl as intended it has to take account of the nature and needs of those
entities and adapt the rules of privilege accordingly.

165 Three Rivers No 5(n 16).

Al Lipjotm Co v Unitad Sraves 3967 (n 10).

187 Three Rivers No & [115] (Lord Carswl) (n 3).
188 Three Rivers No & [55] (Lord Rodger) (n 3).
168 Three Rivers Ne & [34] (n 3).
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1.108 Aims of the book One of the book’s principal aims is to provide a demiled consideration

of the surprisingly large number of areas where there is uncertainty in the law of privilege as
applied to corporate communicarions.

1.109 Where the law is uncertain, or there are judicial statements suggesting that the privilege may
be out of alignment with its rationale, the book aims to provide a comprehensive account
of the principles underlying the rule to guide practitioners as to the most likely result of a
privilege challenge or, where appropriate, to contend for a different result. In so doing, the
book seeks to provide lawyers with a practical guide to the law of corporate privilege.
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principal driver of calls for change in the boundaries of privilege—whether it be o expand or
contract them—is a belicf that aspects of the rule which reflect historical practices or belicks
are no longer relevant to the ways in which people obtain legal advice or the manner in which
lirigation is now conduered.

“This chapter identifies and analyses the different rationales put forwand for legal professional
privilege over its lengthy lifespan and links the history of the privilege o the current debares
abour its status and purpose. In Adelisde Steamsbip Co Lid v Spalving® Olney, Kiefel, and
Finn J] observed that ‘there is not uniform agreement as to the policies informing, and the
purposes of, the privilege’. Two arcas where the ratienale for privilege has been questioned
in recent times are legal advice privilege unconnecred with litigation and thind-party com-
munications in preparation for lirigarion.

B. Privilege as an Aid o Legal Representation and Advice

In his famous but relatively bricf history of the privilege, Wigmore daimed that ir was origin-
ally more concerned with protecting the honour of gentleman barristers, than the client’s
interests. * This theory, and Wigmore's account of the early histiy bf the privilege, has been
criticized as simplistic.®

Honour theory rejected  Whatever the truc history st the privilege it is clear thar by the
end of the eighteenth century loyalty or professionsl Iinour was rejected as a justification
for the rule. In the Dudhes of Ringreens Case (1776120 8¢ 'Ir 355, 574 Lord Mansheld ruled
that a surgeon had o restify against the Duche=on her trial for bigamy, because there was
no public odium or moral delinquency in Heeaking a pledge of secrecy under force of law.®

While some of the legal argument in thie\cdse law from the 1 700s refers to the need for secrecy
in communications berween lawyeiand dient in order to protect the client,” it was not unail
the 1833 casc of Greenangh v Gavtoll that Lord Brougham set out what lawyers today would
understand 1o be the foundations of the modern privilege: the need 1o secure access o legal
advice and representatioit v order to prepare for litigation or avoid it altogether® Greenough
is a landmark case as iV was the first time a claim to privilege over lawyer—client communica-
tons was upheld irrespective of whether legal proceedings were pending or contemplared. Ir
therefore marks the birth of what is now known as legal advice privilege, and lends support

¥ Adeleiede Steanceiip Co Lol v gl (1998] 81 FUR 360, 374,

# ]| Wigmoee, O Evddence (val 8, 4th odn McNaughton Revision, Linke Brown & Co, Boson 1961) 343,

C Wiright and K Graharn (eds), Fedenad Pracice and Procedune (vol 24, 26d oda, West Publishing, 5¢ Paul
1986} 75: | Aubustn, Legrl Profeadanal Privdlege: Lave and Theory{Harr, Oxford 2000) 56 noting that barnisters
were dill meeudred o anewer eoitEin qucitions

¥ [ Wigmose, O Erdalemer 543 (n 4.

" The submission of counse for the defendant in Awmedey o Awpdeie 17 How ScTelals 113901743 ac 1237
deserves ro be highlighred as a stacement of che rationale For privikege thar is a5 convincing a5 anything char has
een said sinces Ax to the clienc, che inerex which he hss in the prwlltgl: ix wr}rdwmu.: Mo man can conduce
Jnrthu sifnirs whizh relare ro mareers of law, withour tmplm-ing snd mllm_g with am ATEOINEYS SVEn ifheis
capable of doing it in point of dkill, the law will not lee hing and if e does not fully and candidly disclose every-
thing that is in his mind, which he apprchends msay be in the Jease relasive to the affair he consules his attormey
upen; it will be impossible for the attomey propedy 1o serve him: thercfore to permis an attorney, whenever he
:hirlk.‘ E". L] hl'l" '|I'|i.T mﬁdlnl:f- na 'FH'I-'I.IH I“ Td'-l'l“ T dﬂl'l.ﬁﬂ'“l.“ mm‘lﬂmm. Nl nl'll}' Lo .I'll‘ P:l'l-":“.lir
client concerned., but 1o ﬂrr_g.'u:hzr mizn who i% or may bhe a dient.”

E Crrremangh o Crakell [ 1833) 1 My 8 K 98, 39 ER 618,
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to Lord Carswell’s statement in Three Rivers No 6 thar legal professional privilege ‘is a single
Enl‘egr:ll privil:g:, whose sub-heads :m]cﬁl advice p:rivilcgl: and !itig:tinn privilcgt.".’

‘The purpose of the privilege is nor ro protect secrets per se or promore loyalty, but o secure
to all persons access to legal advice and representation free from the fear that what they tell
their lawyer may be disclosed to their prejudice. And, in the waords of Lord Brougham, if
the privilege was confined to communications connected with contemplated or pending
litigation, no one could safely obtain the legal advice that might ‘render any proccedings
suceessful, or all proceedings mpﬂrﬂuuu:’-"‘ In short, legal Fmﬂ:.!iun:l privilege provides a
private and secure sphere in which people can safely obrain legal advice and representation.
The same rationale for the privilege has been identified by the US Supreme Court,'! the High
Courr of Australia,* and the Canadian Supreme Courr.'

The need for a private and sccure sphere scems self-evident in the context of litigation.
Set against the prospect of a court determining a person’s culpability, or their righes and
liabilities, there is a real risk that a client will withheld information from their lawyers for
fear of prejudicing their cause if the informarion could be disclosed and used against them.
Sometimes those apprehensions are misguided and the information actually supports the
client’s case. Sometimes the apprehensions are well founded. In boch cases the privilege
provides a secure zone within which the client can “make a dlesii Breast of his affairs™ to
the lawyer for the purpases of preparing for lirigation. Evenferce critics of the privilege,
such as Bentham, accepted the logic of this argument. Béniliam argued that the chilling
effect broughe about by removal of the privilege would produce positive outcomes for the
administration of justice. According to him the net@sult of abrogating the privilege would
be that clients who had commited legal wrongs-twuld not derive as much assistance from
their lawyers as is presently the case, Benthatn! objection w privilege therelore is not the
loss of evidence to the law enforcement proscess, bur the availability of legal assistance wo the
undeserving. Clients who complied with the law had nothing to fear from the abolition of
the privilege and the disclosure of thel communications with their lawyer, and thus could
continue to consult them withour inhibition.

Bentham's argument has sevezai Haws, and highlighting them confirms the value of the priv-
ilu:gc, both to the individuai and to society. First, Bentham makes a bold assumption thar a
person can know their guilt or innocence without legal advice or the legal process set up w
decide it. Whether this was truc of Bentham's time, it certainly is not now given the complex-
ities of the law, Secondly, it implics that persans who have commirted erimes or dvil wrongs
should not receive the same legal assistance as those who have not. Yet it is a cornerstone of
all advanced legal systems that everyone is entitled to lepal assistanee in the determination of

their rights and duties, or in defending criminal proceedings. ™

B Thieve Biévers Dirter Cowredl o Crarernor aad Compary of the Bavk of Enpland (Ve 6) [2004] UKHL 48,
[2005] 1 ACG10 [105).

i ﬁmmz.ﬂrpﬁufrﬂlﬁj l:r'.| H_Il.

i !.-hialur Company v Efusrend Saves 445 LIS 383, 389, 100 5 Ce 637 (1981).

12 Frs Ausrmelie Raswrers Fid o {'.'.ammjm'a.uer.g_ﬁh:.r.rrhu gﬁ&' mmwnvﬂbq}lmm& {1999 201 (1R
49 [35].

8w M Chere [2001] 1 SCR 445, [36]=(39].

¥ dndersan o Bk af Brivich Colwrbia (1876} 2 Ch 1D 644 (CA) 649

5 & sraie may have to prm'i.dt 1"'EI ARFETAMOE T r.ur:inm criminal or civil [u'rundirlg;- whien the interests
-ud'imlinrm-req_u.irv: e :E;'I.n G{31k] BECHR: Steed amd Mowris o UK [.FLPF Mo 6841600 (2005) 41 EHRE
2259, [62].
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Legal professional privilege facilirates the basic right 1o legal assistance, by removing every
obvious disincentive to consulting a lawyer: by speaking openly to a lawyer without the pro-
tection of privilege the client may be putting their own neck in the noose.'®

1. Recent debate about the need for legal advice privilege

While there is unanimity amongst common law lawyers about the purpose of the privilege,
and its value in connection with J.'Lligatiun. there is some :h'sagmumrut about whether there
is a noed fora privare and secure sphere in purely advice conrexts. This disagreement surfaced
in England in the Three Rivers livigation. In two separare judgments delivered by the Court
of Appeal, the court cast doubt on whether, objectively; a client secking purely legal advice
would be deterred from doing so by the absence of a privilege.

Lord Justice Longmore and Lord Phillips MR noted that the dient’s self-interest in obtain-
ingaccurarc advice provided sufficient incentives for the client to disclose all relevant faces 1o
the lawyer. " The client seeking legal assistance for the purpose of litigation, and the client
who secks purely legal advice, have divergent interests when it comes to deciding whether 1o
consult, and what information 1o disclose, 1o a lawver, One wants to win their case, the other
wants accurate legal advice so that they can protect their legal position.

Self-interest would tend ro motivare the client secking purelyiegal advice 1o provide full dis-
closure of all relevant faces, just as it would with a patient secking treatment from a doctor, or
a cdlient seeking tax advice from an accountant, Provid={rhe dient is acting bona fide—ie he
wants advice in order to arrange his affairs ina lawhil Gianner—rthere is every incentive o 1ell
the lawyer the full story in order to get the best possible advice. As Longmore L] expressed it
in Three Rivers No 5, for the client who issecking purely legal advice ‘the prospect of winning
or losing a particular case will normally d< nisthing to cloud his judgment as to what facts he
places before his legal adviser."™ If he fiils to give accurare information o the lawyer he risks
obtaining unreliable advice,

The fact that people frequenitly tetain accountants to provide legal advice on tax manters,
even withour a privilege, wéy one of the reasons why the High Courrt declined ro extend the
privilege to the proceszlot obtaining legal advice from accountants in Predential v Special
Commissianers."® Charles ] also staved thart the market for legal advice from accountants sug-
gests ‘that the conclusion underlying privilege that there is a need for absolute confidentialiey
in respect of legal advice may need revisiting ™

MNotwithstanding these doubts about the need for a privilege over advice unconnected
with litigation, the House of Lords in Three Rivers No 6, and the Supreme Court in Re
Prudential, strongly defended the need for a legal advice privilege. Both Lord Sumption in
Prudential and Lord Scott in Threr Rivers acknowledged that in many cases clients may have

" For a concise discussion of the various rasionales pus forward for legal professional peivilege and an
argument thar protecring the integriny of legal representation is i raison d'ére see H Ho, "Legal Professional
I"':ivihg: and ||'|¢-|n:egr'ir:,r n“.eg.ﬂ “:prﬂ:nul:ilm' {.EI.'I'I]‘}J'J l.eg.ﬂ Fxhics 163,

W Thowe Rivers Dineder Conmeil v Crovernar gmd Company gf'r.b.:' Hawk .fﬁ.lgil.ud' e 50 [ 2003] EYWACA Ciw
474, [2003) QOB 1556 [26] (Longmore L) and Three Rivers v Remk of England (Ve 6) [2004] EWCA Civ 218,
[200:4] O5 216 [39] (Lord Phillips ME).

¥ Theee Rivers Ve 5 in 170

W B (Prudensial M) v Speciad Commivdoner af Income T [2009] EWHC 2494 {Admin). [2010] All ER
1113 [80).

BB Prderstad Pl w Spevial Comvovidoner of icome Taw [T2] (n 19}
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no inhibitions in providing their lawyers with all relevant informartion without an assurance
of non-disclosure, However Lord Sumption said this did not matter for two reasons,

“Ihe first is thar privilege has been the law for many years and no one was asking the courr o
depart from it, The second, principled reason, is that ‘those clients who do wish 1o consul a
lawyer on the basis of absolute confidence should be entitled to do so, nemwithstanding rhar
absolute confidence may be less important to others.™

In Fhwee Rivers Lord Scotr claimed thar legal advice privilege was necessary to protect the
ruleof law: In a society where the controlling framework was a belief in the rule of law, com-
munications between clients and lawyers, wherchy the client is secking legal advice in the
management of their affairs, should be secure against the possibility of serutiny from others,
whether the police, the executive, business competitars, inquisitive busybodies, or anyone
else. Lord Scott endorsed Zuckerman's description of this principle as the "rule of law mtion-
ale”.# However the rule of law rationale for privilege, at least as articulared by Zuckerman, is
still based on empirical assumptions about the behavioural consequences of recognizing or
failing o recognize a privilege. The fact thar some dlients ‘wish' to consult a lawyer in absolure
confidence, as Lord Sumption put ir, is, with respect, no basis for maintining a privilege thar
can change the outcome of cases, with all the adverse effects this ha¢an the administration
of justice.

‘The rule of law rationale for legal professional privilege is based on two propesitions. First,
everyone has a right to know the law and understand theit legal righrs and obligations. Given
that the principal means by which people acquire knisnledge of the law in modern sodety is
by consulting trained legal advisers, access to legalastvice must be protected. The rule of law
rationale says something ar a general level aboiie vhe proper relationship between the Stare
and individuals, and the Starc’s authority to impose binding rules on those subject to its juris-
diction. However, the second part of thé vule of law rationale is the empirical asumption
thar compulsory disclosure of lawyer=gilent communicarions would lead o fewer lawyer-
client consultations and reduced candour in those consultations, which is bound te inhibit
a person’s capacity to gain an widgrstanding of their rights and obligations. The point is thar
unless the legal advice privicege is framed as a right to protect the privacy of lawyer—client
communications per se,.** ivis still necessary 1o explain why some people might be inhibired
from obtaining legal advice in the absence of a privilege. The best answer is that while most
people usually have a strong self-interest in obtaining accurate legal advice and disclosing all
relevane facts to their lawyer, there are a number of situations where the self-interese analysis
falls down, or is irrelevant.

The archetypal case for legal advice privilege is where a dient seeks advice in relation 1o past
events, If the client has done X, but has no knowledge whether X is lawful and if unlawhul
whether it can be rectified, they may wish to obtain advice as 1o whether X will give rise to
legal liabilicy. Withoue a privilege the elient faces a dilermma berween getting advice 1o clarify
their legal position at the risk of having those communications disclosed to their prejudice,
or to refrain from ebraining advice and living with the artendant uncertainty regarding their

el B (Pracedemital) :-'."l-lprnh'f ﬂmmkriumuj”mr T [118] iim 1)

L Three Rivers No & [I{H'.IE] 1 A G110 |.:|r|'i-| {m 9). Lord Sonet’s aniiculacion of the rationale was =|'r|'rn:|l.-:d |:r:r
Lasrd NEIJI:IEIE!I‘ in Rfﬁm'emid}n-.‘f:nﬁm’ l".'umim'mffumm Toe|21]) {n 21}

2 The rebitionship berween privilege aml the Aght o privacy s discussod at pars 249,
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legal rights and obligations. The latter ourcome would be particularly unfortunare for both
the client and the goal of encouraging legal compliance if X could in fact be mctified 5o as
to make it legal. Sometimes a person’s involvement in past events can become the subject
of quasi legal proceedings. An inquest is a case in point, as noted by Lord Carswell in Three
Rivers No 6.2 The case for advice privilege in such circumstances is the same as the case for
litigation privilege. The client needs legal advice and/or assistance to protect their legal posi-
tion, and a secure rone in which to take advice and prepane their response i any requests or
summons to give evidence or produce decuments abour the marrer.

The second category of cases where a privilege is needed is where the clients predominant
concern is to protect personal relationships, sensirivities, and reputations, rather than their
own self-intercst. The classic example considered in e Rivers No 6 is the testaror who
wishes to instruct a solicitor to draw up his will. Lord Redger noted that the instructions of a
client may be motivared by ‘jealousics, slights, animosities and affections, which the restaror
would not wish 1o be revealed but which he must nevertheless explain iF the salicitor is 1o
carry out his wishes'.” There may be doubt about whether such sentiments of the testator anc
relevane to the validity of his will, Lord Phillips MR made this point for the Court of Appeal
in Tlwee Rivers No 6 when he stated thar there is lietle reason todzar that communicarions
berween solicitor and client would be inhibited if the privilege were not available in those
circumstances.™ Nonetheless, Lord Rodger probably has the better of the argument so far as
the value of the privilege is concerned because the correct question is not whether such mar-
rers ane ireelevant, bur whether the client knows ivis Svéievant. Given the clienn is most likely
to acquire such knowledge by obtaining advice fomvhis lawyer, there is a risk that withouta
promise of confidentiality, the client may be so-sencerned abour the disclosure of his mortiv-
ations that he will materially alter his instrictions.

A persuasive argument could also be trade thar there is an air of unreality abour the “sclf-
interest motivates disclosure” analysiz: [t presumes that clients always know whan is in their
best interests, and how those inteiests can be furthered when making decisions about con-
sulting a lawyer and what infoimation to put before the lawyer. Human beings are not always
rational, and because of Supvaried levels of education, intelligence, and experience with the
legal system, it may Be that many persons out of fear or misapprehension belicve that in
some situations they should aveid geming legal advice, or should tell their lawyers as liethe as
possible abourt their affairs, A recurring theme in the Australian authorities on privilege is
the need 1o protect the “liberry’ and “digniry’ of all persons, especially the ‘ordinary citizen',
the ‘unintelligent’, and the ‘ill-informed’, in their dealings with the State.?” In this analysis
one can find traces of the rule of law rarionale endorsed by Lord Scott in Thvee Rivers. These
decisions reinforce the status of the privilege as a fundamental right.

‘The soundness of the empirical assumption underlying advice privilege also has to be judged
in light of the importance of the interests ar stake. Given thar the right o know the law
and onc’s rights and obligations is integral to a system based on the rule of law, the case for
privilege cannot be reduced to a mathemarical equation, counting all the sitwations where

M Theee Rivers Mo & [2005] 1 ACG10[115] {n 9

B Trree Riverr Mo & | 2004] ENCA Civ 218 1551 (n 17).

% Thvee Rivers No & | 2004] EWCA Civ 218, [2004] QB 916 [39] (n 17).

T Baker pfhﬂM{l'}Ej] 155 CLE 52 {HCA) 95, |2|:|;.'E-f;ﬁrrﬁr1\hn'.l:lem Trnfh:l::r v Manrice [1985)
L60 CLE 475 (HOCA) 484,
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privilege only artaches ro whar the client wold the expert and whar the expert communicaned
back to the client. ¥ In the case of cxpert wimnesses, their opinion of the case will always be
partly based en information derived from privileged communications.

There is also no authority supporting the proposition that third-party communications must
fall within the zone of privacy available to all persons preparing for litigarion. While ix is
widely accepted that the ability to prepare for litigation in private is an integral component of
the right te fair trial, there is no case law in any commeon law jurisdiction covered in this book
sugpesting that compulsory disclosure of third-party communications would result in an
unfair rrial. On the contrary, ina number of jurisdictions some third-party communications
may be compellable in certain circumstances. For example, in the United States, where the
phrase zone of privacy’ is often used,* third-party communications in preparation for litiga-
tion enly receive qualified protection. ™ Similarly, the Ontario Court of Appeal has endorsed
the #one of privacy concept in cases where the protection for third-pary communications
was signihcantly cut back, and observed that the privacy concept does not dehne the outer
reaches of protection for litigation preparation.®

The economic case for privilege over third party communications The case for protect-
ing third-party communications from compulsory disclosure principaliy rests on cconomic
considerations. There are fears that disclosure of such communicayions would promote free
riding in litigation and/or ‘chill” partics from collecting releviiis evidence. These arguments
carry some foree, at least in the context of eriminal livigatian.

Whar the free riding argument overlooks is that if privil ege did not apply to third-party com-
munications both parties would be forced o disciese the fruits of their evidence-gathering
process to their opponent. Thus the economicfajustice rendered by the absence of privilege
is that those with greater resources do not derive as much assistance from the disclosure pro-
cess as those with fewer resources. Bur erturing partics are on an equal footing in litigation,
so far as practical, is one of the prineivaiaims of the disclosure process in civil litigation. In
Dambe Bebeer BV v Netherlands the Furopean Coure of Human Rights said that a require-
ment of the right 1o a fair trial @3 that each party must be afforded a reasonable opportuniny
to present his case and evidence under conditions that do not place him at a substantial
disadvantage against his opponent.®' Thar implies equality of aceess w evidence.

Removing litigation privilege over third-party communications may make litigants more
circumspect abour whar evidence they collect, and the process by which they collect it. In
Australia, for example, privilege over communications with experts has been abolished in
several jurisdictions.™ “The practical effect of these changes may, however, simply be rthar

W Harmairy Slepping v Daides (0 460 B o Kiag [1983] 1 Al ER 929, [1983] | WLE411.

¥ Sorep Crrtmosld o Commactdenr 381 US 479, 85 5 Cx 1678 (19%65) where tlse phrase was used in relation
the Fifth Amenl men.

H Under che artorney worlk product docrine as codified in Federal Rules of Procedure ¢ 26(b)(3).

9 foeneral Aceiders Asurance Ca v Clvuss {n d._’p_l- 330, :iring i !';‘Iurpe 'l'.".|.l.im||1§ P‘livil-rg; inthe t']i;amr_r
Process’ in ]ﬂU{:!ipadJiI.:ﬂ:uru, Farue iy Tramadrdom: Frdaemee I:l'.h.— Baa, Toromes Iﬂ'ﬂi:l 163,

5 Dol Bebaer BV 0 Netberfamady {App Mo 14448/88) (1993) 18 EHRR 213,

2 Haollandes, Dacsmpniarry Evidence {1 1ih odn, Sweet & Maxwell, Loandon 2012) [Tl=(16].

5% Matably Queensland, Uniform Civil Procedure Rules 19799 (0] r 212023, and South Australia. Supreme
Coure Civil Bules 2006 (5A) ¢ [ 60, In South Australia privilege will still apply ro communications with shadow
£Xperts, whi ]ulp the [u.n:i-:: prepare bor F!m-nnrd:irlg:, prm’id:d I:i'l-E:f.'liEl‘I. a certificate ml:ing thar |E1e:r hawve not
becen retained to g'.ﬂ: cvideno o Frn-l-:mbl}' CHPTOS G0 Gfuibon abvout the cases ¢ 161,
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experts are now routinely consulted by phone or in person, and only when a litigant is saris-
bed that the cxp-:rt's opinion supports their case, do t|'|l::|-' then formally instruct them in
writing. The argument has been influential in the United Staves which has moved away from
requiring full disclosure of communications with eestifying experts to anly requiring disclo-
sure about the facts and assumprions thar the expert considered in forming their opinion,
and the terms on which they are acting as an expert witness %

While it cannot be doubred that removing litigation privilege might alter the way evidenee
ix collected, the erucial factor for litigants in deciding whar evidence ro collect is thar the
burden and standard of proaf effectively require each party 1o do what seems necessary and
practicable in order to win the case, even if there is a risk thar some of this private investiga-
tion may backfire.* Unless a claimant presents eredible evidence in support of their claim, it
will fail. Onee they do so, the defendant has little choice but to respond by putting on their
own credible evidence. There are many situations in which the trier of fact can more readily
draw inferences From evidence that s uncontested. The point was neatly summarized by |1
Heydon: ‘a party against whom evidence on a particular issuc has been given will often be
well advised 1o adduce evidence on itin order to avoid defeat, or even be obliged 1o do so in
consequence of a presumption of law. ™

A related argument in favour of litigation privilege over thicd-party communications is
that it saves trial time and costs, Litigation privilege covering carlier {or later) reports or
statements avoids lengthy cross-cxaminations on discrepancies berween the statement or
report that is relied on and drafts or repores thar wenk not signed or used by the lirigant.®
This is not so much an argument in favour giVitigation privilege, but an argument 1o
restrice the extent of waiver of privilege wheh a litigane chooses 1o rely on an expert’s
report. Given that the purpose of the rulevn selective waiver is to prevent a lidgant from
painring a misleading picture of the evidence, and causing unfairness w the other side, it
is difficult 1o see how saving time dnd money could trump the need o conduct proceed-
ings fairly. In any event, whese previous communications are disclosed, and questions
regarding them have limited or no probative weight, the court has a discretion 1o disallow
them.,

b, Limiting the costs of privilege over third-party communications

The balance between preparing for litigation without intrusion and ensuring the evidence
that is presented to court Is adequately tested  There needs 10 be an appropriate balance
between, on the one hand, the need 1o provide lidganes with a private and secure sphere
for preparing for litigation, and on the other hand, the need wo provide an opponent with
adequare means of resting the evidence presented ar the trial. The scope of liigation privilege
has come under sustained judidal criticism, and has been subject to statutory and judicial
reforms in recent years, based on the belict thar che balance has erred roo much on the side of

L See pars T 155,

L Ligertwond and G Edmond Asstradioem Evdedemer [ 5th odn, Lexis, Sydrey 20000 [5.46].

£ T Hewdon Cren e Eevalenee (Fth Australian edn, Lexia 2003) [F205). Sec abo D v Morgan [1976]
A 182 (HIL) Db,

5 “Thanki, The Law of Privilege [3.138] (n 44).

= See g CPR 32 1; Evidence Act 19945 (Crh) s 135; Evidence Ace 1995 (M5W) 5 135; Evidence Act 2008
(Vi) s« 135,
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or where a witness refuses 1o cooperate, or they cannot meet the witness's expenses in giving
evidence and therefore cannot comply with the requirements of isuing a subpoena or wit-
FRESS SULOIMGES.

& Referms

There have been a number of reforms designed to reduce the costs associared with privilege
over third-party communications and experts in particular. Many of these reforms are not
concerned with privilege, but changing the process by which experts are retained and the
way expert evidence is adduced ™ Specihc reforms relating to privilege include abolishing
privilege over expert communications for some types of proceedings, abolishing privilege for
experts who are consulted for the purposes of restifying ar wrial (as opposed o acring as an
adviser), or in Canada limiting the lifespan of privilege to the litigation for which the mater-

ial was bmllght into existenaoe. s

D. Privilege as a Human Right

1. Intreduction

Privilege is a lundamental human right  For most of the ningiv=nth and rwenticth centur-
ies privilege was treared as a rule of evidence. However, in recent decades the law of privilege
has been influenced by the emergence and increasing incportance of human rights law in
shaping and reshaping the rights and obligations oflpeaple in their relationships with the
State and each other. Superior courts in most chmnion law jurdsdictions have talked about
privilege in the language of rights, describingaliat right as *fundamental’ and/or *human'.#
The debate as to the correct status of the peiilige was described by Lord Scott in Three Rivery
as sterile.% Obviously, some rules of evideide and procedure constitute fundamental righs,
so it is possible to apply both labels 1o privilege. Nonetheless, the description of privilege as
a rule of evidence Fails 1o eaprure i true rexch. The Privilcg;: extends 1o all farms of com-
pulsory process including search warrants or notices 1o produce documents from regulators
under powers conferred by Guature %

Classification of privilige as a fundamental human right raises a number of questions regard-
ing the interests it is designed o protect, the extent to which it adequately proteces thos
interests, and whether the rights to privilege may be curtailed or overridden 1o protect other
fundamental rights.

B Fora discusibon of seme of the echniqucs soe g H Genn, “Cruring ro the Trach: Experes and judges imthe
“hot rab™ (2003) 32 CIG 27 % R Jacob, ‘Cour-Appointed Expers v Pasry Experes: Which is beroer?” (2004)
23,C1Q 400,

B Rlemk v Conada 2006 SCC 39, [2006] 2 5CR 319 (n 40).

= g ﬂ:-d:p ﬁ{n‘gm’rﬂmﬁ'-ﬂa.h-n. xp A 1G] AC 487 (HL) 507 8 fon d‘u]p&'mn'w .l_f.u‘l-fd-.l:ﬂ.u E'.r"u!d_lﬁ.lf."d' O
Lsel) w Special Commisstoner of fnvewe T [2002) UKHL. 21, [2003] 1 AC 563 [7]: Carer p Nortinnore Hale
Dhiwy o Ll (1993) 183 CLR 121, 161 "2 praciical gusranice of fundamennal, constinucional, or human
rights. .. and a comollary of the rule of law’; Descorersos w Mrergwincks [1982] 1 SCR 860,

B Three Rivers Mo | 26] (Lord Scoue) (n 9.

“ g fam .n'ﬁu.l'inl!rfm ul;,l"."laﬂn.rlguw f.r'irrrr_l.l'{'ﬁr-t!" o f2d) 1 %pﬂfaf  ar i oner ﬂ"l".ﬂu'n:lw T [?] {n Gl Bader o
Carpdeall [0 271 Dieweotestaon o Mievzsodnkd [1982] 1 SCE 860 (n 64).
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2. Privilege and the right o privacy

In her 1992 book on privilege MeNicol argues thar the human rights rationale for privilege
is based on a 'libertarian philosophy that individual righs and interests should be protecied
against undue interference from the law'* This philosophy is certainly discernible in Lord
Scou’s description of the rationale of privilege in Three Rivers, that whatever the precise
behavioural effects of having or not having a privilege. in a society based on the rule of law,
lawyer—client communications should be immune from scrutiny by others.5

A righis based rationale for privilege that has recently emerged, and which is a product of this
philosophy, is the idea thar the privare and secure sphere between lawyer and client is intrin-
sically valuable as part of a person’s right 1w privacy. To intrude on this sphere would breach
a person's right 1o privacy, and indeed, their dignity. The European Court of Human Righes
and some English cases have endorsed this rationale holding that the right to conhdential
and inviolable communications with a lawyer is embedded in the protection of privacy
under Art 8 of the ECHR.#

Jurisprudence on the relationship between legal professional privilege and the right to
privacy should be treated with caution by common law lawyers, The right to privacy
under Art 8 of the ECHR is not absolute. The right can be curtalizd to the extent tha it
is ‘necessary in a democratic society in the interests of nationdl jecurity, public safety or
the economic well-being of the country, for the prevention of disorder or crime, for the
protection of health or morals, or for the protection of shvights and freedoms of others'.
Contracting states have 2 margin of appreciation in(the degree to which they entrench,
or limir, a right to privacy in their domestic law. Tae disclosure process in civil litigarion,
where privilege is of great practical significants, \s°a case in point. The assistance the State
provides to private litigants in gathering evidence, whether by way of disclosure or by
subpoena processes, is usually more reszeicted in civilian systems than in common law
countries. In most civilian systems thise s no general obligation on a party to produce to
his oppenent documents in his possesion which are adverse to his case or helpful 1o his
opponent.™ Disclosure obligations are also limited in the ECJ and the European Court of
First Instance. Article 24 of the Statute of the Courr of Justice of the European Economic
Community 1957 conlers\power on cither court 1o require the parties, Member States,
and institutions which are not parries, ‘to produce all documents and o supply all infor-
mation which the court considers desirable”. However the only sanction for a breach of an
order is that ‘formal note’ is taken and adverse inferences may be drawn. Hence it is not
surprising that the rules on privilege in the ECJ and European Court of First Instance are
less developed than English rules of privilege, where disclosure obligations are substantial

and privilege is a critical exception.™

Most common law superior courts possess sweeping powers to order the disclosure of rele-
vant evidence, both written and oral. While the right to privacy places restrictions on how

57 S McMicol, Ean qufhr-i.fr_gril_.jwlhlk Co, Sl.rdnr.j.' 1992] ,

B8 Theee Rivers No & [ 34) {Lond Scor) (n 9).

B Colders LR (App Mo 44517000 1970-80) 1 EHRR 534 Campdell ¢ UK (App Mo 13590088) (102) 15
EHRR 137 .R:u.irlru U.F'."[ﬁpp Mo 3327409%) (20000 31 EHRR 637.

M P Mamhews and H Malek feds], Misrfamre I:_.End edn. Sweer & Maxwell, London 2004} | l.l-'ﬂ.

M harclvews and Mabele, Diecdosre | 17.36] (n 700,
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the disclosure process is conducted,™ and whar can be subsequenty done with informarion
that is disclosed, ™ the r:ighr to privacy does nok :sh:l.pt.' the sCOpe or content ofali tig.mt's dis-
closure obligations. Litigants can be required 1o reveal discussions between family members,
or confessions to religious adviscrs, where the information is relevant and necessary for the
just disposal of the ligation.™ This intrusion into a litigant’s private life is compatible with
Art 8 because it is deemed necessary to protect the rights of others: namely the opposing
litigant.

In civil law systems it may be reasonable o argue thar privilege is a manifestation of a
pmunls El:llur.'l] n'g]it (4] privzﬂt",',"' However, in common law juriidictiuns, protecting
the privacy of lawyer—clicnt communications on the grounds that they are confidential
only provides a justification for the starutory, contracrual and equirable laws, and pro-
fessional duties, that prevent legal advisers from disclosing conhdential information of
their clients excepr as required by daw. Similar laws exist 1o provecr the privacy of other
professional and personal relationships. However the immunity from compulsory dis-
closure of lawyer—clicnt communications is not based on a belief that those communi-
cations are more private than those of ather relationships, or invelve a special kind of
privacy that requires special protection. Rather the commen jaw gives additional pro-
tection to the private nature of lawyer—client communicaticns because it helps protect
other important interests. The interests normally cited ar's vhe adminiscration of justice
and the rule of law.

Sheuld lawyer—client communications be off-liniis to the State or third parties? It is
reasonably clear that privacy alone does not péoyide an independent justification for the
privilege based on the existing law in commanlaw countrics. However, it might be argued
that in principle the nature of the lawyertalient relationship is sufficiently private, and sul-
ﬁCi‘EI’II’I}f im FH:IF[:II'IF. [I'I:Il[ﬂh!":ﬁ:l'l [I'H:(!E'.I‘Il'ﬁ soCurc S.FI!'IEH: “’!’IUH ]I‘:II'I un:h:u::puh]: ﬂii:ll]ll.'
on the dignity of the individual, A previously mentioned, there are statements from the
High Court of Australia inveking the need to protect the dignity of individuals in their
dealings with the State as a justification for the privilege.™ Protecting a person’s dignity is
certainly a relevant consideistion in setting limits on the State’s power to compel evidenee,”

However the problems with designating lawyer-client communications as off-limits because
they are private go beyond incompatibility with existing law. Where the case for protecting
lawyer—client communications is detached from the actual consequences of disclosing those
communications, it becomes Indistinguishable from the case for protecting a person’s pri-
vate communications in other professional or personal relationships where confidentialiy is
expected and generally believed to be necessary to protect trust in those relationships and the

7 Forexample, the safeguands swached o the exccurion of civil secarch warrams, alio known s Anton Pilkee
Crrders,

B In England permission or consent of the disclosing parmy is required o use informarion obuained on dis-
closure, CPR 31,22, and rhis nde hos been folloveed in mosr acher i,uri.-u:lil:l:lnm, CXCEpi the LI%.

M Peogecrion for ecommunilculons of ather private rﬂ-.'llhru.hlpd. iz the exception rxther ehan the marm: e
il of 4 section A,

Alchough the ECOHR has recognized chat in appropriase cases interference with priviloged communicas

tions may be justified: Fadey ¢ LK [44] {n 69).

T Rk e f..'n'.l:rllph.l'f:[nﬂrm I:I {n 7.

L e, A Asbrworih and M H.tdm:rne, The Crawemal Procers [Hth edn, Ohdiord Uni.xmh}' Presz, O boad
2000} 25,
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dignity of the persons in them. The confidentiality of communications in these relationships
is protected by law, but those protections are qualified and may give way to other legitimare
interests. The courts have also recognized that limited intrusion on the privacy of lawyer—
client communications may be justihed o protect other hindameneal rights such as the right
to safery.™ The Supreme Court in Canada, the House of Lords, and the European Court
of Human Righes have all recognized that there is nothing intrinsically objectionable with
interference with lawyer—client communication provided it is for a kegitimate objective, the
interference is Proportionaine o that objective, and there are appropriare nﬁ:guards_"

"The likelihood of the courts reframing the rationale for privilege—and in i it scope—as
a ‘digniry protecting” rule that holds thar cerrain communications should be free from scru-
tiny from anyone bectsse they ave private appears remote at beast in the near future.®

3. Legal professional privilege and the privilege against self-incrimination

Anather ratienale for privilege which centres on protecting the dignity of the individual,
and which docs not depend on behavioural assumptions about the effects of the privilege,
is the idea that it helps protect the constitutional guarantee against sell-incrimination, For
example, In Manguda v Richer, LeBel | of the Canadian Supreme Court stated that an aim of
the privilege ‘was to avoid lawyers becoming, even involuntarily, asesource to be used in the
criminal prosecution of their clients, thus jeopardizing the constivitional protection against
sclf-inerimination enjoyed by the cliens"®

A rule about legitimate sources of evidence  If the plijose of the privilege is to prevent
dlients from incriminating themselves, there must bésome doubt about whether it does any
work thar is nor already performed by the privilse: against self-incrimination, which also
provides an immunity from compulsory disclesure or adverse use. However, the prindple can
be statred more broadly, ro prevent adverse wie'of lawyer—client communications in criminal
or civil proceedings whether or not thefaaterdal is likely to incriminate the holder.

The underlying principle is that lnvier—client communications are not a legitimate source
of evidence for the State or theGiseused 1o make a case against the privilege holder. Defined
in this way, the privilege snmices that a persons cfforts to protect or promote their legal
interests cannot be used o undermine those legal interests. The lawyer's office constitures a
sale harbour, in which a client can communicate with their lawyer for a legitimate purpose
seeure in the knowledge that they are not cooperating in their own prosecution or in build-
ing their opponent’s case against them. This is the mast convincing of the non-instrumental
rationales in favour of privilege, because the entitlement to privilege does not depend solely
on the choices of the client, bur also the uses, if any, 1o which the material may be put. This
issue Is hurther exploned ar para 2.70.

™ Sofasky o Camale [1980] 1 SCR 8212 MeF, Re (2000 UKHL 15, [2009] 1 AC %08; Soder v UK (n 65).
I Frodley and Re MeE i was found chat che safeguards 1o protect a person's privacy were not sufficient hence
the inmerference with the p:-i'di|=ged oommunicaiens were mot sufficienr. The US ﬂupmrn-: Coure and the
Auseralism Hiﬂh Caaprr have lhn:t[:mmd a wlilingneu. o review mraeeriel mh}ecl: e a prl\-ﬂep: claim in camers
Inuu.;]:n: o e sarisliod thar the dlsim i Ful-per!_','ml.de: Lisived Suieves w Zalim 491 LS 544, 1095 Co 26194 19850
Gramt v Dowewss (1976) 135 CLR 674 (HCA),

™ Cofocky v Camads (n 78k McE, Rein 78).

Bd Espedally when applied ro corporations given l']'h.l.'li COrporate Fl'i'll'il:]-_' rights are not necessarily identical oo
the privacy rights of individuals: see Sociétd Coles Ext v Franee (2004) 33 EHRR 17 [41].

B Manemads o Richer 2003 300 67, [2003] 3 5CR 200 [13].
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individual case.® The House of Lords stated thar the privilege was an absolute right, which
was itself the product of a balancing exercise between the com peting interests of protecting
the confidentiality of lawyer—client communications and ensuring all relevant marerial is
before the court. There can be no further balancing exercise in Individual cases becauscif the
privilege is to have its intended effect of encouraging candour in lawyer-client communica-
tions it must be operative at the time the communication is made, ic the dient must have a
guarantee before they ralk to their lawyer thar whar they tell the lawyer will not be disclosed
withour their consent.® “The consequence of this reasoning is thar the privilege ends up
trumping and thus defeating other fundamenial rights when they clash.

Derbry Magistmates was decided before the Furopean Comvention of Human Rights was
incorparated into English domestic law.®™ Some English judges have suggested thar privilege
might need o be wl:ljnct toa ha.l:mcing exercise, in the same way that ether fundamental
human rights are qualified including the right o privacy or the right 1o frec speech. A blan-
ket rule that precludes any incursion on the privilege no martter how compelling the case, or
withour any censideration as to what, if any, adverse impacts disclosure would have on the
privilege holder, might be incompatible with the principles of proportionality thar under-
pin musch of the jurisprudence on human rights in Exwrope.™ la Medealf v Mardel! Lord
Hobhouse stated in a dissenting opinion, ‘thar, it may be tharohe privilege may nor always
be absolute and a balancing exercise may sometimes be necesiany’.' No court has directly
considered whether the ECHR might require privilege +4.bie subject 1o a balancing exercise
when it conflicts with other fundamental human fiphits. However, there have been stare-
menis from the Privy Council™ and the House\of Hords" athrming Re Derby Magismater
and the absolute nawre of privilege, netwithsmatiding that the Canadian Supreme Court has
taken a different approach.

Inaforceful speech in Re Derdy Lord Nichilis thoughe thar the inherent and insurmountable
difficulty with the Canadian approich is that it would impossible for the court w conduct
the balancing exercise because s would be impossible o weigh up the accused's need for the
evidence with the privilege holder's interest in maintaining the confidentiality of their priv-
ileged communications, Hestated:

Inherent in the suggeited balancing exercise is the notion of weighing one interest against
another. On this argument, a client may have a legitimare, continuing interest in non-dis-
closure bur this is liable vo be curweighed by another interest. In is discretion the courr may
override the privilege against non-disclosure, In Reg ¢ Atson the Court of Appeal expressed
the marter thus, at p. 807: “The judge must ... . balance whether the legitimare intenst of
the defendane in seeking ro breach the privilege ourweighs thar of the dlient in secking o
maintain it.

There are real difficulties here. In exercising this discretion the court would be faced with
an essentially impossible rask. One man’s meat is another man's poison, How docs one equare

L .'l!nlﬂnﬁ_}']'-!ur&muﬁ'{hn. P B{n 04).

g v Dby Mirgivenetes” Cours, exp B507 [ 64),

‘” By virtue of the Human Righs Act 1995,

W Theediton of Pisipaan on Evidere have provided some suppors for this views Phipson on Evidernor [23-12]
{n 92

ioa Medcalf v Mardell [60] (n 90).

"l B o Aucklond Disrrice Litwwr Sociery [2003] UKPC 38, [2003] AC 736 [50-58].

W2 Theee Rivers No G [25] (n 90,
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exposure voa comparatively minor civil claim or criminal charge against prejudicing a defence
to a serious criminal charge? How does one balance a client’s risk of loss of repuration, or
exposure to public opprobrium, against prejudicing another person’s possible defence 1o a
murder charge? Bue the difficulties go much further. Could disclosure also be soughe by the
prosecution, on the ground that there isa public interest in the guilty being convicted? Ifnot,
why noe? If so, whar abour disclasure in suppon of serious claims in civil proccedings, say,
where a defendant is alleged vohave defrauded hundreds of people of their pensions or life sav-
ings? Or in aid of family proceedings, where the shape of the whele of a child’s Rature may be
under considerarion? There is no evident stopping place short of the balancing exercise being
potentially available in suppon of all parties in all forms of court proceedings. This highlights
the impossibility of the exercise. Whan is the measuee by which judges are 1o ascribe an appro-
priate weight, on each side of the scale, vo the diverse mulrirude of different claims, civil and
criminal, and other interests of the client on the one hand and the person seeking disclosure
on the ather hand?'®

In the absence of principled answers to these and similar questions, and [ can see none,

there is no escaping the conclusion that the prospect of a judicial balancing exercise in this field
i il lsory, a veritable will-o'-the-wisp.

With respect, the difficulry with Lord Nicholls’ argument is that it overlooks the face 2,69
that balancing competing and incommensurable rights is something thae courts do regu-
larly, whether it is assessing where the balance of justice lies dn)an application ftor an
interim injunceion,™ or in serting the balance berween corapeting convention rigth.
such as the right w privacy and the freedom of expression=""""The chief argument against
the Canadian approach is not whether the courts can 2ristactorily carry out a balancing
exercise, but whether doing so would inhibit a persot’=ability 1o obrain legal assistance if
the facts they communicate o their lawyer could 2 disclosed withour their consent and
pan:mia."}r to their pn:iudi::q:. Olne can -nn]:.' s_oc;;nfnn:— as to whether a person accused of
serious wrongdoing would be deterred from communicating information to a lawyer if
it could be disclosed bur not used in evidence against them. Interestingly, Lord Nicholls
expressly left open the possibility thatwhere the privilege holder no longer has any legiti-
mate interest in maintaining the confidentiality of their lawyer—client communications,
the privilege could give way il there was a compelling reason.'™ However no subsequent
decision has enterrained zhis possibility, and Lord Nicholls himself acknowledged the
difhculties of ascertaining whether the privilege holder still had a legitimate interest in
maintaining confidentiality in their privileged marerial, In Natioswide Building Society v
Viarious Solicitors'™® Blackburne | held that the reasons given by the majority in Re Derdy
were inconsistent with the 'no interest’ proint raised b}- Lord Micholls. Acmn]ingl}-'., the
privilege was absolute in the sense thar unless it could not be claimed or was otherwise lost,
the basic principle is “ence privileged, always privileged'.

0 R u Devby Maginmaces Cours, ex p 8511, 512 (n 64).

M s eg American f._'r.:u.ru'.r'd' Ca o Erflean Lad [1975] AC 306; [1975] 2 WLR 316; Cerame HHHI.H#I
Lied sne Oilwers v Banerjee dnd Amor [2004] UKHL 44 Awsrralfan Brosodoasiing Corparaiion o O'Neild [2006]
FHCA 46 [2006] 227 CLR 57.

%5 Sce o Moscley v UK (App No 4800:008) [2011] 53 EHRR 30 JTH & News Group Newspapers [2011]
ECA Civ 42 [200 1] | WLHE 1645 (CA).

1% R v Derby Magtsiraces' Court, ex p B 512 (n 6:4).

W Nariwnuinde Butlding Ssciety v Vitrfous Selicfroes [1999] PNLR 52
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malfeasance in public office, and relied explicity on the contents of the Bingham report.
During the course of the litigation the liquidators sought disclosure of internal documents
created by employees of the bank in connection with the Inquiry. The Bank of England
claimed legal professional privilege over a number of these documents. The Bank did not
claim litigation privilege, which would have made the dient question redundant.® on the
basis thar while litigation was a reasonable prospect ar the time, the dominant purpose of
the communications was to respond 1o the Bingham Inguiry. The Bingham Inguiry did net
constiture adversarial lirigation. Thus documents made in connection with the Inquiry did
not qualify for litigation privilege.? Instead the Bank claimed legal advice privilege.™

The claimants challenged some of the privilege claims. Initially the challenge was confined 1o
documents thar were prepared by Bank employees and passed 1o the Bingham Inquiry Unic
blll Wens nok th:m&rhﬁmmmunicnr:d LLH] tI'IrE H'ﬂ.l'l]"-'li IH.“"_'H:TE- -E.ltl'lﬂl.tgl'l d'lf COnNPEnis ﬂFIi'I.A'.I'.I.'I.
may have informed marerial thar was provided o the lawyers. The claimanrs argued that no
privilege attached to this ‘raw material’ produced by ordinary bank employees which was nat
intended to be communicated to the lawyer.

High Court decision  The claimants’ challenge vo privilege was heard by Tomlinson | ar
first instance. Tomlinson | described the question he had w deditis s

whether the subjoct maner of legal advice privilege is restricted 1o communiearions besuren
solieitor and elient, . . . or whether it embraces also marerial Erauight into exisience for the dom-
inant pirpode of abtaining legal advice, even though that seateral is not in itselfa commannmics-
Hor bereoeen soliciter and offene,V

What leaps out from this formulation, and even the phrase ‘tommunication between solici-
tor and client’, is that it actu:l“y raises twoditerent issues, First, must the material be com-
municated to the lawyer to attract privileged and secondly who is the clicne?

Tomlinson j focused on the natur=%8 the ‘communication’, not the definition of the dient.
He observed that the law on the commmunication is not as dlear as one might have expecred.
Uphaolding the Bank’s cdlaims to' privilege over “raw material’ which was not sene to the law-
yers, he stated:

I would suggest thar ik is the conhidentiality of the process of communication which is pre-
served [by LPP], rather than simply the confidentiality of distinet communications within
thar process . . . Onee thar wider principle is bome in mind . . _ irbecomes clear thar sctual com-
municarion of the relevant document or informarion—and 1 prefer the broader descriprion
‘material —is not in fact the touchstone. Rather the touchstone is the purpose for which the
document was brought into existence.™

The fact that the judge did not deal with the client question is not surprising. There isa
deareh ufaur}mrit}' on the topic, ane it is nor even clear the isswe was :ugucd before him.

Given that identifying the client is a precondition of establishing a claim ro privilege—io

E as |irig.ll i Flil.rilege procects conhdenrial communicadons with thind i’hl.l'l'itll in oonmection with
lirigarian,

* Re I ja minor) {Palice Tventigasion; Priedlepe) [1997] AC 16 (HL).

¥ Thee Rivers Vo 5 (2] (n 2).

M Three Rivers Distrer Cescdl v Gorvrmer g Crmpany of the Bank of England (Ne 5) [2002] ENWHC
273 3.

1 Three Mivers Mo 5 6] (n 11

W Thvee Mivers Mo 5 [4] (n 11).
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know who can assert it and to know whether the marerial was confidential to the client—
the only explanation for the lack of authority on the issuc is that courts and practition-
ers have operated on two assumptions about the client in corporate contexts. First, the
entity formally ebraining (and paying for) the adviee is the client, and sceondly, all of the
entity’s employees are part of, or capable of being part of, the "client’ for the purposes of the
privilege. The Court of Appeal’s decision in Three Rivers No 5 effecrively ended this second
assumprion,

2, The Court nfﬂppual's decision in Three Rivers No 5

‘The Court of Appeal rejected the Bank's claims 1o legal advice privilege, thus overruling the
High Court, but it did so based on grounds thar were not considered by Tomlinson J. The
Court of Appeal did not take issue with the principle underpinning Tomlinson |'s decision;
that the client did not have to physically send documents to a lawyer in order for them o
qualify for privilege. Some commentators have argued thar the Courr of Appeal overturned
Temlinson | on this peint as well because the privilege did not extend o internal prepara-
tory documents.'* However the court acknowledged thar the client’s preparatory documents
could arteace the protection of privilege if they were intended ro be communicared 1o the
lawyer. It stated: ‘there would be no difficulty in saying that a documéng which was intended
to be a communication between dient and solicitor was still priviliged even if not in face
communicated.'"

Rather, the Court of Appeal overturned Tomlinson | i tiié grounds that the documents
in question were not the client’s documents. The documents were prepared by ordinary
employees of the Bank and they were not the ‘digns’/ In making this finding, the Courr of

prr.'al ventured into the corporate clicnt question for the Arst time in at least 3 hundred
years. The decision sent shockwaves through ¢ legal profession. ™

In its judgment the Court of Appeal naved thar there was a surprisingly wide divergence of
opinion about the scope of legal adviceprivilege. Both parties asserted that the law had been
settled since the nineteenth centuny dnd Favoured their respective positions. According 1o the
claimant, privilege artached gl to communications between solicitor and client, and mare-
rial disclosing the substant®: &1 those communications. According to the Bank, the principle
was that any document made by the client for the dominant purpese of obtaining adviee
qualified for protection whether or not it was intended to be communicated 1o the lawyer or
was in fact communicated ro the lawyer."? Therefore the Court of Appeal resorted 1o analys-
ing a small number of cases from the nincteenth century in which the boundaries between
legal advice privilege and litigation privilege first emerged. These cases were Anderson o Bank
of British Columbia (1876) 2 Ch D 644 (CA); Sowthustr and Vawchall Water Co v Quick
(1878) 3 QBD 315 (CA); and Wherler & Le Marchane (1881) 17 Ch D 675 (CA).

The Court of Appeal’s approach 1o these cases is discussed ar paras 3.62 and 3.67. For the
purposc of identifying what the court decided it sufhces w say that the count concuded
rwo things: first, by the end of the ninetcenth century it was clear that legal advice privilege

B Thanki {ed), The Law of Privilege (2nd edn, Oford Univesiny Press, Oxford 200 1) [2141].
15 ?Jmﬁ'ﬂ'lrn;%f[llr {n 2.

¥ “Thanki, The Law of Privilege 33 (n 14).

W Thiree Rivers No 5[6] (n 2).
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did notapply 1o documents communicared 1o a client or his solicitor for advice 1o be raken
upon them by independent agents, but only 1o communications passing between thar cli-
ent and his soliciior {whether or not through any intermediary) and documents evidencing
such communications. Secondly, in the case of 2 company, informarion from an employee
stands in the same position as information from an independent agent.® The court went
on to analyse more recent owenticth-century cases about the purpose for which documents
were created and the significance of actual communication 1o the lawyer but found most of
them unhelpful as they concerned litigarion privilege or did not concern communicarions
by employees of the client."

At some point during the argument, the Court of Appeal appears o have shifted focus
from considering whether the documents needed 1o be sent to the lawyer—ithe question
decided by Tomlinson |—to considering the identity of the employees who had authored
them. It accepred Lord Taylor's formulation in Air fndia » Balabel thar ‘whether documenrs
are privileged or not must depend on whether they are part of that necessary exchange of
information of which the object is the giving of legal advice'™ as an appropriate test to apply
to communications between the client and his solicitor. However, it said authority does not
support its wider application 1o memoranda supplicd by employges for the purpose of being
sent to the dient’s solicitor.? Counsel for the Bank put to theciurt the hypothetical exam-
ple of the Governor making a note of what he remembered fo/relation to the supervision of
BCClwith the intention of being sent to Freshhields. In sesponse, the courtendorsed counsel
for the plaintiff's submission thar on the evidence betore the court, the Bingham Inguiry
Unit was the dlient for the purposes of the appiisation. Accordingly, documents prepared
by ordinary Bank employees were not privileged avhether or not they were sent to the Bank's
lawyrers. The same would be true of documeies prepared by senior Bank employees who were
not members of the Bingham Inguiry Lnis

There is only one paragraph in the Court of Appeal’s judgment which directly considers the
client question as it applied to-thie Bank of England. Didivering the opinion of the cour,
Lord Justice Longmore staped:

We therefore concludethat the Bank s not entided vo privilege . .. Mr Stadlen asked whar the
position would be if the Governor himself had noted down what he remembered in relation
to the supervision of BCCI with the intention of giving it to the [Bingham Inguiry Unit] for
rransmission to Freshficlds, Mo privilepe has been claimed for any such specific document
bur, as it seems 1o us, Mr Pollock was right 1o say thar on the evidence before the courr, the
[Bingham lnguiry Unit], which was established o deal with inquiries and to seek and neceive
Freshfields' advice, is for the purpose of this application, the dient rather than any single
officer however eminent he or she may be.®

Implications of the decision [t is clear from the passage just quoted chat the Court of
Appeal decided the client question solely by reference to the facrs before in. However, 10
make the case-specific hnding that the Bingham Inquiry Unit was the client for the purpose
of the application, the court also had ro find, expressly or implicidy, thar not all employees

W There Rivers Mo 5 [18]=119] {n 2).

W Three Rivers Mo 5 |27]=129] {n 2)

B Balabel v Aiv Fnddia [1988] Ch 317 {CA) 322,
21 Theew Rivers Vo 5| 30] (n 2.

2 Thvre Hivers Ve 5 |31] (n 20
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were necessarily part of the corporate client as a marter of law. For withour this inding of
principle the fact-specific question as to whether the Bingham Inquiry Unit was the client
would not have arisen. While the outcome of the application tmurned on the facts of the case,
the principle which underpinned the court’s decision has potentially far reaching impli-
cations. Unfortunately the court did not address the questions raised by their judgment
regarding the scope of the corporate client. Declaring that no employees apare from mem-
bers of the Bingham Inquiry Unit were the client, begs the question as to which employess
will be considered part of the corparare dlient. Additionally, if employees mighe be part of
the corporate client for some purposes and not others, when will their communications be
protected as communications of the dient? ‘The court did not give an authoritarive defini-

tion or guidelines for deciding these questions.

One could attempt to read between the lines of the Court of Appeal’s iinding that the
Bingham Inquiry Unit was the client in order to extract general principles thax a court mighe
apply to the client question in future cases. Such an exercise must be subject to the cavear
that it is far from clear that the Court of Appeal intended 10 lay down guideline of general
application. However, given thar lawyers and corporate clients have little to guide them in
waorking out which employecs are members of the corporate client andfor the circumstances
in which employees will be considered part of the corporate cliene)it'is inevitable thar di-
ents will endeavour o read berween the lines. Based on the Colur of Appeal’s decision one
might be tempied o draw two further inferences beyond thiy Pasic proposition that not all
mpln:.'nts are necessarily members of the corporare clitaisfirss, seniority alone is not suf-
ficient to establish an employee as a member of the cadnerate client, given that not even the
Governor qualified as the client in that case; and setondly, to be a member of the corporare
client an employee has to be authorized to deal with corporate counsel and seek and receive
advice from them, given that this is what dissinguished the Bingham Inguiry Unit from
other employees of the Bank. Itis questiogiable whether these additional inferences should be
drawn from the judgment. The propatition thar seniority alone is not sufficient 1o establish
an employec’s membership of the corporate dlient in most cases will be inconsistent with the
prapasition thar employees whaare aurhorized 1o seck and obrain legal advice will be consid-
ered part of the corporate et Ordinarily the hicrarchy of an organization indudes senior
employees {or officers) who are authorized under the entity’s own articles of associarion or
charter, or impliedly authorized as a matter of law, 1o seck and receive advice on behalf of the
organization regarding its affairs. It will be a very rare case indeed, if one exists at all, that the
CEO or head of an organization is not authorized to seck and receive legal advice on behalf
of the company.

The dicta from the Court of Appeal suggesting that the Governor was not part of the cor-
porate client appears to be based on the fact that the Governor had delegated the task of
sceking and receiving advice 1o the Bank officials who constituted the Bingham Inquiry
Unit. There is ne abvious reason in principle or practice why a CEQY's decision to delegate
the task of communicating with lawyers would have the effect of removing the CEO from
the protection of privilege. After all, they arc one of the persons with the power 1o authorize
other employees 1o get advice on behalf of the erganization, and one of the persons with
the power to decide whether or not to act on the advice. On the other hand, the fact of
delegation of the seeking and receiving of advice and dealing with lawyers cannot itself be
the relevant touchstone if the point of the Court of Appeal’s decision was to avoid an overly
broad definition of the corporate dient. If it were otherwise, companies would be able 1o
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The House of Lords granted leave from this decision. Their Lordships unanimously over-
turned the Court of Appeal’s decision, and gave a resounding endorsement of the value of
the leg;ﬂ advice pr'wiieg: and the righl of all persons, small and pnwcfful, real and arcificial,

to claim the privilege. Lord Scott stated:

[ The authorities] recognire that in the complex world in which we live there are 2 multitude
of reasons why individuals, whether humble or powerful, or corporations whether large or
small, may need toseck the advice orassistance nﬂnwycm in connection with their affairs; they
recognize that the secking and giving of this advice so that the cdlients may achieve an orderly
arrangement of their affairs is scrongly in the public interest.

Similarly Baroness Hale staved thae " is in the interests of the whole communiry thar lawyers
give their clients sound advice, accurate as o the law and sensible as o their conduct” and

legal advice privilege facilitares the giving of such advice.®

These statements, which were endorsed again b:-' the Supreme Court in fir Prucleniial #
undermine the theoretical justification for the Courr of Appeal’s decision in Three Rivers
Na 5, The Court of Appeal expressed doubts about the rationale for legal advice privilege in
Three Rivers No 5 and No 6, suggesting thar clients seeking purely legal advice (and, it might
be added, acting in good faith) did not need a guarantee of confil gnce because the prospect
of winning or losing litigation will not normally cloud theirjuogement abour whar facts w0
put before the lawyer: self-interest in obraining sound legad advice would motivare the client
to provide full disclosure.? The Court of Appeal’s lagl o enthusiasm’ for legal advice priv-
ilege almost certainly influenced the way it interpret®s the rule to deny the Bank of England’s
privilege claims. This purposive approach o seraing the boundaries of privilege is not new,
Courts dating back to at least the ecighteenihcentury have considered the potential effects
of ordering disclosure of a client's commdiications on them and others who are similarly
situated both 1o uphold and deny privilege claims. The point of this consequential analysis is
obvious: if disclosure of the informision would have a chilling effect on the clienr, ic deter-
ring clients from seeking legal dsistance and reducing candour in lawyer—client consult-
ations, then there is a case to give it greater protection from disclosure than other conhidential
information which may s 1o be produced in legal dispures or legal investigations, but if
there is na chilling efivciy then there is no need to give greater protection,

‘The House of Lords took the same purposive approach to reach the opposite conclusion ro
the Court of Appeal, although all of the scenarios identibed by their Lordships in which i
was asserted a client might need the protection of legal advice privilege involved individuals

rather than corporations. ™

Having reached these condlusions abour the value of the !:Eal advice pri'l.riln:g;: 1o all lcg:ﬂ
persons, it is a lietle surprising that the House of Lords did not go on to address the definition

B Tiwer Rivers No & [34] (n %), See also Lord Carpwell, whin stared that while the ingeress of a bank
and the individual in their repurations may differ, char does nor mean thar che bank’s inrerems should bhe
disregarded: [113],

B v Rivers No 6 [61] (n 5],

L .Fl'{'drl o w.fm.rm .lfﬁudﬁlmfd ) o 's-]p-':'.r.-.l' (o smwd o e :l_f.l'm'ﬂ.lm Tax [IEI'I..]-| LIESC 13 IEEI'I?.-J 2
LR 325

B Theee Rivers Vo 5| 26] (n 2.

= See Chapaer 2 for a discussion of rhe rationale for legal advice privilege, and Chapaer 9 bor a discussion of
henw it agsplics to corporations.
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