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OVERVIEW

A Commercial Frand 1.01 . Frand—Alive and Wl 1.14
B. Understanding the Concepts of Frand ~ 1.07 D Structore of the Book 1.12
A. Commercial Frand : é\
N\

This book concerns the law and practice relating to commercial fraud l@nun Itis abroad
and complex topic involving all areas of commercial life and mos &E all, areas of the law.
What qualifies as fraud differs, as we shall see, depending on MJ}tm and the nature of
the claim. Mo single definition is available. Whar will hr«q\je clear very quickly to those
unfamiliar with this subject matter is that it Embm%k m Xedore than a mere claim in deceit

at common law. . O8N

This topic’s complexity is heighrened hec:ause-r‘".adhﬁes many difficult and developing areas
of the law, such as unjust enrichment, p:e)} 1"1. claims, and conflict of laws, and is, in fact,
usually the context in which the bo % of such areas are pushed, whether it is a jurisdic-

tional or choice of law question relating 'to constructive trusts or unjust enrichment, tracing

through modern forms of zchanges in the banking system, or, as recently, whether the
corporate veil could be kfd»5 o5 to render a fraudster puppeteer liable on the underlying
choice of court claus sourcefulness of the modern-day frandster, and the technologi-
cal advances whe ent ever more varied opportunities to perpetrate fraud, mean that

commercial frab{ typically provides the context of many of the more difficult questions that
come before the courts. If that were not enough, the practitioner faces an added challenge
arising from the fact that, in the main, commercial fraud is ignored as a topic of study in our
universities. Individual topics are considered, separately and within their own category of
law (i.e. deceit within the law of tort), but there is little or no study of the topic of fraud as a
whole which means the learning curve is usually steep for anyone wishing to practise in this
fascinating area of the law.

The dithculty in getting to grips with commercial fraud lies not only in trying to under-
stand the myriad of claims potentially available in any commercial fraud setting bur also
in learning to make the right choices as to which of those claims should be pursued and
which should be abandoned. Different claims will require different elements to be proved
and in turn will each give rise to their own issues of choice of law and jurisdiction. The
right combination of claims will assist in bringing the claim in this jurisdiction. The wrong
combination could result in the dient facing a serious challenge to jurisdiction and the
prospect of litigation abroad. When deciding on what claims to bring, consideration must
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Cu‘;.ul::lrﬂr I: Overview

be given to how best to secure the interests of the client. If one is representing a bank that
has been defrauded of several million pounds in a fraudulently induced loan to buy a vessel,
it may be tempting immediately to exercise whatever security comes with that loan but by
doing so the contract will be afirmed and one's client may well be prevented thereafter from
rescinding the contract with the consequence that no tracing exercise can be undertaken
with the loan proceeds and no proprietary claim sought to any property purchased with
those proceeds. But it takes a brave and well-informed litigator to advise the client not to
exercise whatever security has been given so as to keep such tracing options open. All these
decisions and more need to be taken relatively swiftly and can only propery be taken with
the appropriate level of knowledge.

The practitioner is not alone in facing such difhculties, and has the comfort of nowing that
the judges fare little berter. The point is put well by Lord Millett in the Foreword he kindly
provided to the first edition of this book:

The sophistication of the modern fraudster and the ease and speed with which he can transmit
the proceeds to other jurisdictions and conceal or launder them make the complex and
their discovery difficult. Once the facts have been unravelled, the applicatis e law should
be straightforward. But that is not the case. English law providesa b ous array of inter-
locking causes of action, and their relationship and different rﬂiﬁs are not universally
agreed. The claimant may bring an action at common law oy haphay involee the jurisdiction
of equity; he may seck a personal remedy or a proprictaryor may be quesdoned whether
so many different and overlapping remedies should gq@u: o be available for the same
misapplicadon of property. But while they are aﬁﬁﬁﬂ‘., the practitioner must familiarize
himself with their different requirements, ﬂ.l:l‘..d. }'h:{\t?nn casy matter when scholars, and even
Law Lords, disagree; when terminclogy ha:‘;-d;mﬁ:d owver the years and is at best confusing
and at worst misleading; when the sa.m:-rﬁﬁcs‘sinu {such as constructive trust) has different
meanings in different contexts; an Judges, constrained by precedent, are compelled
to express a view of the law wk(r?h i ‘qhatr_r repudiate when promoted to a posidon which
enables them to do so. X '

The observations fmml&zd Wiillett, whose contribution in this area, both as judge and

commentator, has 2aod as a commentator, continues to be, groundbrealing, reveal
the breadth an of understanding and knowledge expected of practitioners holding
themselve itigators in this area. Such practitioners require knowledge, not only of

general aredg such as contract, tort, equity, and restitution, but more specialist topics such
as conflict of laws, insolvency, and company law. The aim behind this bool is to provide the
busy practitioner, and those whose areas of study and practice trespass into this topic, with an
understanding of these principal areas which might arise in any fraud claim without having
to resort to a library of different texts for assistance.

The focus is on civil fraud or fraud-related claims arising in a commercial setting or transac-
tion. As such, the book does not deal with liability under criminal law including the Fraud
Act 2006 which, for the first time, provides an overall structure to criminal liability for frand
(false representation; non-disclosure information in breach of legal duty to disclose and
abuse of position). Nor does it touch upon asset recovery under the Proceeds of Crime Act
2002."Within the civil law, and in order to maintain some semblance of control over the size

! See M Surherland Williams, M Hopmeier and R Jones (eds), Milingron awd Surherland Willlamer on the
Proceads af Crimee (4th edn OUF, Oxford 2013).



B. Understanding the Concepss of Fraud

of the text, the book refrains from any detailed discussion of negligent conduct. For these
and other excluded topics, the reader is lett in the capable hands of the many learned treatises
available on each.

B. Understanding the Concepts of Fraud

Fraud is notoriously difficult to define. Thar is because it is not in itself an activity. X does not
do fraud. It cannot be equated with buying or selling as an activity and yet it may form part of
any such activity. It is effectively not an activity as such but the manner in which an activity
is performed. It tells us Ao someone went about an activity. The most obvious consequence
to How from this observation is that fraud potentially pervades most commercial acrivity
and as such is a diverse subject of study.2 For these reasons, a commercial fraud litigator will
find himself dipping into many different areas of law and considering numerous forms of
potential claims in any given frand action.

There is, in fact, more than one concept of what amounts to fraud. Each pt differs
depending on the context in which it is used. In the common law, fraud with it the
connotation of deception or deceit leading to causation of loss. Thﬁ@s of any inquiry
at common law is usually on a representation or statement ha made which has
deceived and was intended to deceive the caimant and has.,\th}x’ caused him loss. Such
an attitude is seen in the treatment of claims in deceit. It J%{{} evident in the close scrutiny
afforded claims such as conspiracy to defraud. Eq q}éﬁ-ﬂe&?&r been so constrained in its
idea of frand. Whereas the common law demangs si# representation and the dishonest
or deceitful conduct, Equity is free from such*.'{?! ions and constraints.® Indeed, when
exercising its exclusive jurisdiction, Equi ";‘:haractenze as fraud conduct which, whilst
amounting to a breach of iduciary iy otherwise be considered honest or bona fides
conduct. One need only ask the solicdicd in Boardman v Phipps* We can see such an artitude
in the Constructive Trust chagtet’and in particular the remedies for breach of hduciary
duty. In some of the earligpa@®itings and authorities, the differing use of the word fraud
would be highlighted bypd6ption of phrases such as ‘actual fraud’ to describe the com-
mon law position nstructive fraud’ for the position in Equity—although it might
well be questi%& r such tags in fact aid our understanding of this topic at all. But
it would be wrony to view Equity as failing to recognize or being incapable of confronting
actual fraud: so we see examples where dishonesty is required for liability based on assisting
in a breach of trust and unconscionable conduct (whatever that actually means) for liability

based on receipt of assets.

It is not the purpose of this bool to provide detailed guidance on every area which may be
touched by commercial fraud. Indeed, to attempt to do so would be impractical. Rather, the
focus is on those issues which touch most aspects of a fraud claim, for example early disclo-
sure and pre-emptive relief; jurisdictional and choice of law issues; tracing and following the
proceeds of the fraud; and finally the claims which may be asserted in common law, equity,
and statute. That, in itself, is a large enough remit.

? Reddaway v Bamham [1896] AC 199, 221.
3 See Nocrow v Lord Ashburron [1914] AC 932, 954
* [1967] 2 AC 46.
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Chapeer 1: Overview

C. Fraud—Alive and Well

When the first edition was completed in 2008 the economy was just entering into recession.
I wrote at the time that commercial fraud is big business and is only getting bigger, cleverer
and more complex. That has proved to be the case in the intervening five years. Litigators
have been inundated with an endless stream of heavy commercial fraud litigation whilst
pre-emptive remedies such as freezing and search and seizure orders appear to have taken on
a new level of popularity with clients keen to take an aggressive stance ar the merest hint of
fraud. All this reflects the increased level of commercial fraud activity in the market.

In 2009, the National Fraud Authority estimated UK fraud losses atabout £30 billion rising
to £38.4 billion in 2010. By March 2012, that figure had risen to a staggering estimate of
£73 billion.* On any view, such estimates are likely to be matched by a continued upward
swing in litigation in this area. On that basis, it is hoped that this second edition proves both

timely and useful.
O
N
D. Structure of the Book \-@
'l

Following this overview, the book is divided into Parc IT, w&%ﬁ%e largest part of the book
dealing with substantive claims; Part III, which is an c‘ia;aﬁded treatment of pre-emptive
relief; and Part IV, which deals with the conflict ofic %y

Part II divides into: ;'Ezf}:“

(1) Parti(a) dealing with a more detai ‘&}ment of Deceit:

(2) Part (b) dealing with personal glfsy tised upon receipt of assets arising out of Unjust
Enrichment (including exa::r@,@ufl of the decision of the Supreme Court in Benedesti v
Sawirié dealing with enrichnent issues), Conversion and Knmwing or Unconscionable Receipe;

(3) Part (c) dealing witb@';:erwm'w Trwst claims (including a detailed examination of the
controversial roappeal decision in Sinclair v Versailled);

(4) Part(d) dealigprith inulti-party liability arising out of Conspinecy (including analysis of

Toral | Inducing A Breach of Contract, Dishonest Awistance and Bribery;

(5) Part {%iﬂg with staturory liability for wrongful transfers covering Transfers a an
Undervalue, Transacrions Defrauding Creditars, Preferences and Miscellaneous.

(6) Part (f) dealing with claims relating to the identification of assets including Disclosure,
Thacing, a new chapter on Sham Trusts and a new chapter on Liffing the Corporate Veil
(examining both VTE v Nusritel® and Prest » Peerodel Resowrces Led®).

Part I11 is headed Pre-Emptive Relief, including revamped and expanded chapters on Search
Ovwders, Freezing Ovders, Proprietary Injunctions and new chapters on Receivers, Practice and
Procedure, and Conzempr and other Sanceions.

® M Levi, “Trends and Costs of Frand' in A Doig (ed), Frawd: The Counrer Franud Practitioner’s Hanedboo k
(Cower, Farnham 2012) 8.

& [2013] UKSC 50; [2013] 3 WLR 351.

T [2011] EWCA Civ 347; [2012] Ch 453.

® [2013] UKSC 5; [2013] 2 WLR 398.

? [2013] UKSC 34; [2013] 3WLR L




D. Structure of the Book

Part IV isconcerned with the Conflict of Laws, including revised chapters on furisdictionand  1.15
Choice of Law (including incorporation of Rome I and Rome IT Regulations).

Owerall, the text is considerably expanded and provides a more detailed treatment of someof  1.16
the more important issues that arise in commercial frand litigation.

Finally, as in the first edition, the reader will see that, where appropriate, extracts and quo- 1.17
tations are taken from the case law or articles to which reference has been made. This has

been done so that readers can make up their own mind as to whether the interpretation of

the extract portrayed in the text is correct. The danger of paraphrasing, which is necessary
sometimes, is that something important may well be left out which alters its meaning. It is
hoped also that the ready availability of the quotation may be more user-friendly for the busy
practitioner reader.
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DECEIT
A Summary of Requirements 01 {4) Y relics upon the represcntagion 264
B i 102 {5 Tk;t;.ih:ﬂdm‘nﬂﬂinm|hu .
on datement
L. Decelr Vieras Other Mistatements 207 {6) Misrepresentation as to a hird
D. Analysis of Requirements 200 prersan’s crodie 2.78
(13 X makes s false epreseneation E Miclzncons kancs .74
[of face] o ¥ 09 (1) Contributory neghi defi 3.
o a8 3 e T
(4] Khmﬁwihnilﬁh. {2) Civil Lisbiliey (Contribution) Act 1978 2.80
o et mor breliel’ | s wewehy or ds 0 lellzllun!ﬂ‘!& 1Rl
reckbes a5 o whether or not it s wue 143 O
(3) X imtends Y 10 rely apon the ¢
TepresotEtion 156G f\Q‘
2
A. Summar}rnf\ﬂ’@m:nu'

A claim in the tort of deceir arises in the

(1) X makes a representation [of fact]
(2) X knows the representation is

not it is rue;® s

no belicf in its truth or is reckless as to whether or

*

(3) Xintends Y to rcly upunq'&:pnﬂ:nuﬁnn;s
(4) Y does rely upon the ltﬁtllhﬂﬂﬂi"
(5) Y is caused loss and damage as a result of such reliance.”

' See A Dugdabe and M Jones (eds), Clerk o~ Lindiell an Tore{ 20ch edn Thomson/Swees & Maxwell, London
2010) ch 18; H Carry, Aw Analysis af the Fronamic Tarss (Ind edn, OUR, Oxford, 2010, hereinafrer Ecomannic
Torss) ch 9 WVH Rogens (ed), Winfield & folonscz om Tort (18th edn Sweer & Maxwell, London 2010) paras
11.3=11.14: | Carvwrighe, Miseepreseniation, Misabe anad New-Diselosure (30d edn Sweer & Maxwell, London
2012, hercinafier Miirepresentation) ch % P MacDonald Eggens, Deceritr The Liv of the Law (Informa, Loadon
20r5)y; N] McBride and R Bagshaw, Tarr Lawr (dth edn Pearson, Harlow 200 2) ch 24.8,

2 Ifthe deceir relares to the creditworthiness of a third party then. in addition to requirements (1) 1o {5) inthe
1ext, It Is also necessary 1o cstablish thar the representation was made in wridng: Statae of Frauds Amendment
Act |82E, 56

V E.g Bradford Trnr Equisable Bemefis Building Society v Bondees [1941] 2 All ER 205; Gross ¢ Lewsis Filliman
Leed [1970] Ch 445; AIC Led v ITS Testing Services (UK Lea) [2006] EWCA Civ 1601; [2007] | Lioyd’s Rep
555 ar [251].

4 Derey v Peck {1 BRI) 14 App Cas 337,

3 ﬂéu‘n&ﬁ,{l!?ﬂmﬁj‘llin.

& Swmichr Chasdwick (1884) 9 App Cas 187,

T Derry v Peek(1889) 14 App Cas 337. This undoubted requirement for loss m have been caused is curiously
omitted from Braaford Trust Eguittile Benefit Building Soctety v Bembers [1941] 2 All ER 205 and from AFC iLtd
w ITS Testing Sevvives (UK Laa) [2006] EWCA Civ 16014 [2007) 1 Lloyd's Rep 555,
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lﬂujﬂ'tfr 2 Deceit

B. Introduction

Deceit is the closest the English law of tort comes to a claim in fraud. Asits name suggests and
as one might expect of a claim based on fraudulent conducr, a daim in deceit requires thar the
claimant be deceived by the words or conduct of the defendant resulring in loss or damage being
sustained. Deception causing loss to the daimant is ar the heart of any daim for dearit.

This chaprer is concerned solely with the tort of deceit insofar as it arises from a fraudulent
misrepresentation satisfying the elements identified above. Some texts include a discussion
abour bribery in the context of this wort,® whilst recognizing thar bribery does not meer
the typical requirements of a false misrepresentation. Whether or not bribery properly falls
within a wide definition of deceit which also includes the fraudulent misrepresentation claim

is an exercise in taxonomy which is of no relevance to a commercial fraud litigator. For ease

uFr:'.trpmi:inn and uplﬂn:ll:im‘n, therefore, the elements of the tort of bribery will be dealt with
in an entirely separate chapier.?

It will be readily apparent that the elements of the tort of deceit impose a high evidential bur-
den on the claimant.' In Foodco UK LLP v Henry Boot Developpents L' Lewison | said:

The burden of proot lics on the [claimanes] 1o establish their(cise. They must persuade me
that it is more probable than not that [the Defendant] made-fmudulent misreprosentations.
Although the standard of proof is the same in every civil gise where [raud is alleged cogent evi-
dence is needed 1o prove ir, because the evidence mpiix overcome the inherent improbabilicy
that people act dishonestly rather than carelesdy. Onthe other hand inherent improbabilities
must be assessed in the light of the acual circumisances of the case . ..

Further, a pleader can only properly plead v allegarion of fraud on the basis of reasonably
credible marerial (not necessarily evidéyie)™? which, withoutr more, establishes a prima facie
case of fraud: Bar Code of Conducty para 708(c): Law Sodiety’s Code for Advocacy, para
6.6(c)." To plead such a claimgshoue appropriate supporting marerial exposes the drafter ro
potential professional ethical difficulties, not to mention exposing the whole legal team o a
possible wasted costs ordir should the court subsequently conclude the allegations should nor
have been made in the st place, The only way confidenty w withstand the typical pressure
applied by the dient to plead our such a case is to know preciscly whar is required 1o do so and
therefore be in a position to determine whether the facts as known satisfy those requirements.

It is theretore essential that proper inquiries and investigations are undertaken prior to com-
mencing a claim alleging deceit. To persuade a dient o await the ourcome of the investiga-
tion, rather than rush headlong into commencing a claim, can be a difficult rask but it is one

® Conty, Ecommmic Torts (2nd cdn) 186-8; Clnk o Limdbell (20¢h cxin) recogniscs that this lead of dsim
shares some, but ot all, of the dements of the vort of deceit: paras 18-55-18-56.
¥ See Chaprer 10,

18 Alvhough it remains the civil burden of proof (sce Herma! v Nesnbeorper Producs Lad [1957) 1 QB 247), the
court works on the principle thar the more serious the allegarion the less likely it is that it happened and hence
the more it will need persuading that it did happen: see Lord Nicholls in BH (Miners) [1996] AC 563, 586-T;
Clerk o Lindiell [200h odn) pars 18-04,

1 [2000] EWHC 358 (Ch) at [3]. Sec also Ludiin Overses Lol v FOD3 Capival Lid [2012] EWHC 1980
{Ch) ar [51].

12  Mlondedl [2002] UKHL 27; [2003] 1 AC 120. Great care should be taken before pleading a claim
in deceit: Masmr v Clarkr [ 19551 AC 778, 794; Hernal v Newberger Produces Lead [1957] 1 QB 247.

W Soe also Maivn # Clerke [199%) AC 778, 704,
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which the commercial fraud litigator must not shy away from in appropriate circumstances,
This is particularly important when considering whether to pursue claims in deceit, where
the desire 10 commence some form of liigation quickly is very much client-driven. The
balancing of the need to investigate the merits of the case and the need to move quickly so as
1o avold assets being lost is one that is only really learnt with experience. Often the hardest
dedision in this area is to refuse to plead any daim in fraud or deceit at all.

C. Deceit Versus Other Misstatements

Whilst this book is concerned with commercial fraud, it is important to appreciate where a
claim In deceir differs from other statements giving rise to liability. A false statement, even
fmade in.ru:-l:l:nll}r. wﬂls;m: rise to ]iabilit}' without :u:ding to establish any form of fault if
that statement is included as a verm of a coneracr, If it is made negligenty, a statement may
give rise to a damages claim on the Hedley Byrne ¢ Co Lt v Heller ¢ Partners™ principle
so long as the required duty of care relationship is established. If the misrepresentation has
induced a contract, s 2{1) of the Misrepresentation Act 1967 renders the maker liable unless
he is able to establish the representation was made withourt faule.'

Consistent with the approach adopred generally in this book, e practivener is urged to
consicder whether something less than a full claim in deceit may provide all that the client
requires without engaging the higher standards and threshGliFassociaved with a claim based
on deceit.” Indeed, the evidence may simply not suppsyt an appropriate plea of deceir.!’
If the evidence supports the plea, it has the advantage of not requiring proof of a duty of
care relationship and is likely 1o have a longer ltpliation period (due to concealment). In
addition, it is not possible to reduce any recolerible damages by reference to contributory
negligence or by an argument premised upiin reasonable foresecability, as would be possible
in a claim based negligence.

¥ Analysis of Requirements
(1) X makes a false representation [of fact] 1o Y

Dishonest deception is at the heart of this claim and such deception is dependent upon
cstablishing that a representation has been made which has caused thar deception. It is not
possible 1o engage in the exercise of determining the other elements of the claim without firse
having established, with some precision, the nature of the representation.™

M [1964] AC 465.

" For a deailed treatment of all types of missepeesentations, see Carvwright, Misrepeesentation {3od edn).

% Clerk & Linaiel] (20ch edn) pars 18-02,

T Masam » Clarke [1955] AC 778, 704 per Viscount Simondse "Charges of fraud should not be lighdy made
or considered.” There needs oo be rezsonably credible evidence of 2 prima fadie case of fraud: Mednlfo Maendel]
[2002] UKHL 27; [2003] 1 AC 120,

W ASC Lad w ITS Tostimg Sersidves (UKD Lood (" The Kritd Prdon’) [ 2006] ENWCA Civ 16012 [2007] 2CLC 223, it
[252] per Rix L): ‘At the basis of any claim in deceit s the representation in question. [es falsiry, and the honesty
of the representor, cannaot begin to be considered until the representarion in question has been identified. [n
the case of a written document, the representation can usually be pinpoinsed [unless quessions of implication
arbr ), but of course context remal s overything. In the case of an osal representstion, the ident hcation may b
a more difficuls process, invalving disputed testimony, but again context remaing everything, ' Soc also [ 254].

13
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fa) Must it be a represerstation of face?
There are two schools of thought on this issue. Both will be outlined briefly here so thart the
practitioner is aware of the arguments, but we need not dwell on them since both schools
ultimarely lead to the same answer in all cases, whether the representation is characterized as
one of fact or of intention or opinion.

The first or traditional school of thoughr is thatonly representations of fact suffice for the ton
of deceit. Representations of intention or opinion in themselves do not suffice for the tort of
deceir, but they usually conain an implied representation thar the maker of the representa-
tion in fact holds the intention or opinion expressed and that does suffice. This approach,
endorsed by Clerk & Lindsell,'® finds ready support in the case law.

Another way of looking at the wraditional analysis is to maintain that a representation may
be made directly, where the representation expressly states the relevant facts, or it may be
made indirectly, where it is possible to derive from an otherwise irrelevant statement about
intention or opinion, a representation of fact that the maker genuinely holds such an inten-
tion or opinion. In the indirect representation siruation, the active representation is not the
statement about intention or opinion but the implied statement which says that such an
intention or opinion is in fact genuinely held by the maker.

The second school of thought,® whilst recognizing that it 5 possible to re-interpret rep-
resentations of intention or opinion in the manner advocated by the traditional analy-
sis, suggests that the preferable approach is to disaird the rule altogether and accept that
deceit applies 1o “any fraudulent statement which-was inwended to be acted upon by the

representee !

The basis for this approach appears w iz)in the fact thar there is some case support for
the proposition that even before the House of Lords’ decision in Kleinwors Benson Ltd v
Lincoln City Conncif? had remoyvéd the bar on actionable mistakes of law, the courts had
been willing to act on fraudilen misstatements of the law, since the fraudulent conduct
of the maker of the statemediy prevents the partics from being in pari delicto (ic. equally ar
fault for getting the law-&siinig). So, for example, in Hirshfeld v London, Brighton and Seuth
Coasr Railway Co™ the court allowed an action 1o proceed based upon a fraudulent misrep-
resentation of the legal consequences of a deed of release.® In Andre & Cie 54 v Ets Michel
Blanc & Fil#* Geoffrey Lane L] stated that whatever the arguments in favour of limiting

13 Clerk & Linaiell (20th edn) para 18-13.

% ‘That proposed by Carrwrighe, in his excellent Misnepreentetion (3ad edn) pars 3,33,

N Carvwright, Missepresensanion (3rd cdn) para 8,08, The sttraction of this approach, which docs away with
fine dissinerions herween fuct and opinion, is vhar the rule foceses on rthe crecial issee which is wherer the daim-
ant has been deceived by what has been said. Thar really is the only isswe worth considering and the manner in
which the decelver went about his business should not manee Any conoemns of the court on whether the claimant
showild have boen swayed or influcnced by whst the deociver said can be deale wich by placing the burden on the
clalmant vo establish be was so influenced in facr o, iF the cowst wished wo limie the availabiliny of such clalms oo
an objecive test of whar would influence an objective reasonable bystander. [e is doubeful whether the lagerisa
route we should go down in the case of deceit and, as for the Eﬂnﬂ.!‘i‘lj’lﬁm‘ld it matter i the datmant turmns
ol to b gullib|o—dhar bs hordly an argument thae can comse from the mouth of the decelver,

2 [1999] 2 AC M9.

B (1876) 2QBD 1.

B S Rl v Fowrd [ 1866) LR 2 Eq 750; Britich Workman's snd Cemerad Arurawnce Co Ltd v Canliffe (1902}
LB TLR 502: Hugher v Liverpon] Victoria Legal Frienally Sacieey [1916] 2 KB 482,

B [1979] 2 Llowd's Rep 427.
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misrepresentations o ones of fact and not law, he was unwilling 1o extend such reasoning o
fraudulent misrepresentations of forelgn law. ™

While there is much merit in the Cartwright approach, if it is necessary for the pracritioner to
choose between the two approaches, then the traditional analysis is probably to be preferred
on the basis thar it has greater support in the authorities and the examples drawn upon by
Carrwright in support of his suggestion that representations need not be of fact are all limired
o fraud in the context of misstaterments of the law as opposed to intention or opinion. That
said, whichever analysis is favoured is unlikely o lead wo different conclusions in any given case.

() chrumh‘l:lnm ofintention J‘Lreprcn:nt:ltinn of an intention contains two matiers. The
farst, is a statement about whar a person intends to do in the future. Such statements, in them.-
schves, arc only actionable if they are contractual in nature since it is through the contract that
the law binds a person o a statement as 1o that person’s furure conduct. Failure to adhere to
the statement as to huture conduct may lead 1o a claim in contract but not, per se, to aclaim in
deceir.?” The second is a statement thar the person does in fact hold that intention as and when
the statement was made. Thar is considered a factual statement and one capable of giving risc
o a claim in deceit if made dishonestly. The leading authority on misrepresentations relating
to intention is Edgingron v Fitzmawrice® where Bowen 1] famously rémarked:

The state of 2 man’s mind is as much a fact as the stare of his digesgioe. [t is erue thar it is very
difficulr to prove whar the state of a man's mind ar a particulagvime is, but if it can be ascer-
tained it is as much a fact as anything clse. ™

This case concerned a prospectus which invited mbﬁ-;:iriinns for debenturess in-l:li::l.l:ing thar
the monies raised were intended 10 be used 1o expand the business premises and purchase
additional machinery. In fact, the directors inzended 1o use the monies raised to pay off or
reduce existing debrts. The Court of Appeal hild thar there was a relevant misrepresentation of
fact {as to the present intention to use thesubscription monics) giving rise to the tortof deceir.

So in a typical Nigerian advance fee fraud, the fraudster represents that the equivalent of sev-
cral million pounds is wrongly being held in Nigeria {or some other country) and thar if the
victim is willing to pay over £50:000 to help with the process of releasing the monies, he will
receive the grand sum of £1 million. Typically, if the money (i.e. the £50,000) is paid over,
the fraudsters invent additional scenarios 1o justify increasing the amount 1o be paid over.
Whatever those scenarios, the fraudster has no genuine intention of paying over any money
and his representation {of intention) otherwise to the victim is actionable.

In a commercial fraud scenario, a claimant who has ransferred money or assets and has
received no promised counter- performance will need w consider carefully whether the claim is
for ilmpl-r breach of contract or whether the Railure Inmmpl}r is indicative of an arfg:'ulﬁni:n-
tion on the part of the counter-party not 1o comply with its obligations under the contrace.
Since 2008, and the marked downtwurn in the economy, there has been a greater readiness of

% [1979] 2 Lioyd's Rep 427, 434. This case is not dear supporn for Carrwrights approach since the question
nl'-ruleigrl.]:lrlus nlw:F taken on a]:unﬂiarstam as an issuc of ot to l‘l’EF‘I:HTIithDI‘EHII’EI‘IE'H’! crurt: see
generally Lond Calling of Mapesbury e o (eds), Dbeen Mornis & Calling on the Conflict of Lawa [ 15th edn Sweet
& Maxwell, London 2002) ch 9,

B Clerk g Limalref (20ch edn) para 1811, citing Beckery v Cober [1972] 1 WLE 1593,

2 (1885) 29Ch [ 459 The position differs under criminal law: R ¢ Dene [ 1955] 2 QB 590, where the Court
of Appeal (Crim Div) refused to apply the mrasoning in Fdgingren » Firzmaurice.

B (148%) 29 Ch D 459, 483,
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it s often fallaciously assumed that a statement of opinion cannot involve the statement of a
fact. In a case where the facts are equally well known o both parties, what one of them says 1o
the other is frequentdy nothing bur an expression of opinion. The statement of such opinion
is in a scnse a statement of a fact, about the condition of the man’s own mind, but only of an
irrelevant fact, for it is of no consequence what the opinion is. But if the facts are not equally
knawn taboth sides, then a siastement of opinion by the one who knows the facts best involves
very often a statement of a material fact, for he impliedly states that he knows facts which

justify his opinion.
In AIC Led v ITS Testing Services (UK) Ltd (“The Kriti Palm’P Rix L] cited at [255] with
approval the following guidance from Clerd & Lindsel® on the approach to statements as to
opinions where there is a divergence in level of knowledge between the parties:

the tests as ro whether a statement of opinion involves such a further implied representation
[of fact {c.g. that the person stating the opinion has reasonable grounds for his belicf )] will
involve a consideration of the maaning which ix reasonably conveyed o the representes: and
the material facts of the transaction, the knowledge of the panies respectively, thelr relative
positions, the words of the representation and the aciual condition of the subject-matter are

all relevant 1o this ssue.

In reaching his condlusion in Barimgs ple (In Liguidiation) v Coopers &Lybrand,® Mr Justice
Evans-Lombe emphasized that the Browsn o Raphael vest was to be @pplied to a representation
by a professional man in a position where he would be expecred 't have significantdy grearer
knowledge of the facts represented than did the representé@) On the facts, Evans-Lombe |
found thar the finance director had a far more detailed @yderstanding of the financial stare-
rmntsufﬂ::mmpan]r than its auditors could pnssil:ﬂy Nove lcquir:d after two to threeweeks of
investigation. Accordingly, the court held thar the hnance director’s representations included
the implied represcntation that he had reasonabicgrounds for making the statements he did.

One might question how to interprer the fedsoning of Evans-Lombe | consistently witch thar
of the Court of Appeal in Ecomomide: 3o Commercial Aswrance® where the Court held that
the maker of the statement of beliet \does not need o show he has an objectively reasonable
basis for that belief. The test is‘ok of honesty and not one based upon the existence of any
torm of duty of care.™

Evans-Lombe | distinguished Ecomom ides on the grounds thar the Court of Appeal was there
concerned with a representation made by a layman with no particular skills, as opposed ro a
representation made by a professional who could be expected 1o be in a better state of know.-
h:l:'lg: in respect of the marters n,‘l:['mg o the n:pru:nl:atiun-"’ Further, a |::|." person, unless
:rpn:.s-sl}raﬂ‘.u:f&n to do, will mtbrcxpc-:tcdtu undmlk:thct]rp:ufma:mdi which one can
reasonably expect to underpin an answer or statement given by a me:isiun:ll.

M [2006) EWCA Civ 1601; [2007] 2 CLC 223,

B (20th edn) para 1814,

% [2002] EWHC (Ch) 461; [2002] PNLR 823 a [48]-[52].

T [1998] QB 567. Simon Brown L] went on 1o add thar if the insurers had wanved the assured 1o under-
takor detailed inquiries o support the valuations requested. they should have spelt out that requirement clearly
(599=GMD),

1. the plaintfl had w0 have some basis for his statement of bellef in his valuation; be could not simply
make a blind gues= one cannet believe 1o be true chat which onc has not the least ides sbows. Bur. .. the basis
d'-l'rlﬂF:quu not have I::Lb:m-lﬂ':jnd:illdr reasonable one. . . hewas under :.:il}r nfhurﬂr, |.'|-|.'|1:n||'.|ur‘|_|I ofcare’
per Siman Brown L] [1998] QB 587, 598.

L See Mooy Gilbsion 1] i Fowrarmdes p ﬁmmﬂﬂnurﬂm"ﬂﬂ] QH LT, GlKs,
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2.25 It may also be suggested that much may depend on the nature of the opinion being

2.27

2.28

expressed. Some such opinions will carry with them an expecration thar they are based
upon a level of factual knowledge, whereas others will be considered nothing more than
someone’s opinion. So a finance director expressing his opinion on the Ainancial health of
his company will fall into the former category whereas thar same finance director giving
his opinion on who will win this season’s football Premier League clearly falls into the
second category.

(iv) Representationsof law  The traditional position is that all parties are expected to know
the law. The court therefore considered the representor and the representee w be in pari
delicte (ie. on an equal footing and equally responsible for any misunderstanding of the
law) when considering whether to act on a misrepresentation of the law. In the absence of
fraudulent intent, the court would refuse to ace.

Such a position must now be re-asscsscd in the |is|'lt of the House of Lords’ decision in
Kleimweort Benson Lied v Lincoln City Council® 1o remove the bar on recovery based upon a
mistake of law {:snpp-usn:l o fact). Given the removal of such a bar in the case of mistake,

logically the same artitude must be shown to any misrepresentations relating to marvers
of law as well, This is indeed the case as held by the court (RexTedd QC) in Pankbania v

Hackney LBCH

I have concluded that the ‘'misrepresentation of law’ rule'has not survived the decision in
the Kleinwers Bemson case. les historical accident s adan off-shoot of the ‘mistake of law’
rule, created by analogy with it, and the rwo are logizilly interdependent . . . The distincrion
berween fact and law in the context of relief frormiasrepresentation has no more underlying
principle to it than it does in the convext of relicl from mistake. Indeed, when the principles
of mistake and misrepresentation are seisiide by side, there is a stronger case for granting
relicf against a party who has induced 'y miistaken belief as to law in another, than against
one who has merely made the samemiistake himself. The rules of the comman law should,
o Far as possible, b Congruient with one another, and based on cobierent prin:ipll:. The
survival of the ‘misrepresenthtion of law” rule following the demise of the 'mistake of law’
rule would be no more théi 2" quixetic anachronism. Itz demise rids this arca of the law of
a series of distinctions.Sueh as the ‘private rights’ exceprion, whose principal function has
been to distinguish the'mistake of law’ rule, and confine it 1o a very narrow compass, albei
not 1o extinguish it completely.

The judgment of Rex Tedd QIC was quoted with approval by Maurice Kay L] in Brennan »
Rolt Burdon (a firm)*2 where it was described as a “lucid and trenchant judgment’. It has been
endorsed b}' some of the lﬁu:lmg commentators. 3

Accordingly, it is unlikely now that a deceit claim would fail simply because the fraudulent
statement was in relation to an issue of law as opposed 1o a pure representation of Fact.
However, it may be more difficult to establish the necessary knowledge and dishonesty in
relation to such statements o found a claim in deceir.

= [1999] 2 AC 349.

41 [2002] EWHC 2441 (Chl: [2002] NPC 123,

& [200%] QB 303 ar [10], Sec also Bodey L] a [25).

B Halburyi Laws of Fuplend (4th edn re-imue (1999)), vol 32, para 11. Clerk o Linasell (20th edn) sug-
gests that “in the law of decein misstatements of law now &l o be treated on a similar footing to mistate menis
of fact’ though the editors ane quick o emphasize that proof of knowing misrepresentation of the law will be
difficul: para 18-15.
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(&) Represemuation by words or condwet

A representation can be made in a variety of ways. The most obvious and uncontroversial is
by way of an express starement of fact, which can, subjecr to one exception, be made orally,
in writing or by conduct.

(e} Clarity of expresion and ambiguous statements

Whichever method is adopted, it is important that the representation is clear in its terms
and this will typically require evidence of the context in which the representation is made.
This is especially the case if the representation is made orally in a conversation. In AIC Led
v ITS Testing Services, Rix L] made the following ‘general point relating to human conversa-
tion; although it is of counse possible o be more or less deliberate about one’s speech, never-
theless the natural ebb and How of conversation as part of an esentially interactive process
means that it differs significantdy from a written document. It does not necessarily have a
single writer’s logic, it is not composed, and it cannot be read as a whole before its commu-
nication. For both these reasons,™ evidence of contemporary views of what the parties w
the relevant conversation understood themselves o be saying or hearing may be of special

importance.™®

Whilst clarity of understanding of the representation is cencral w agieceit claim, such clarity
it not confined to the use of unambiguous words or conduct. A <laim in deceit may arise
from an ambiguous statement so long as the “representor should have intended the state-
ment to be understood in the sense in which it is understotd by the claimane (and of course
a sense in which it is untree) or should have deliberaselviised the a.mh[guil}' for the purpose
of deceiving him and succeeded in doing so”.%

It will not assist a claimant to establish that the@wre reasonable interpretation of an ambigu-
ous statement is false if either (i) the represenor did not intend thar it be understood in that

sense? or (ii) it was not in fact understnéid in that sense by the representee.

Instead of urtering the representation himself, the defendant may simply adopt something
said by a third party. That will slfice for the purpose of making a representation. In Bradfond
Third Equirable Benefir Builatig Society v Borders," Viscount Maugham stared that a repre-
sentatlon of fact Is established ‘where the defendant has manifestly approved and adopted a
representation made by some third person’.*

Further, it may be possible to make a representation, not by uttering any words or adopting
the words of others, but by clear and unequivocal conduct.® The oft-cited example is chat
of the defendant who dressed up as a student of a university in order to gain financial credir.

# The other reason was hecause Rix L] found that the representation was hased upon an “overall impeession’
derived from the use of cenain wonds: “We will be sanding by thas cervificare.”

8 AIC Lod v ITS Testing Services (UK) Lid (“The Kritt Palw) |2006] EWCA Civ 1601; [2007] 2 CLC 223

B AIC Lad v ITS Tessingg Services (UKD Laad " Thoe Kedti Fafen?) | 2006] EWCA Civ 1601; [2007] 2 CLC 223 u
[253]; Clerk o Limaloel! (2eh edn) para 18-25; Aberdsaln i De Maoe [|959) AC 789,

B Akerbicim v De Mare [1959] AC 789, 805—6. Clearly, the more unnarural or unreasonable an interpreta-
tion said to be held by the representor, the more difficult it is likey: in practice, to be to persuade a court that
sch wn interpretation was, in fuct, held.

 Wirhour such undentanding there cannot be “reliance’,

S [1941] 2. Al ER 204.

S [1941] 2 Al ER 204, 211.

L LT3 Goralon v %LHHMI ISHLE ZI9 [I:.]-:lh;ltupu-tudil-l;ui- Freuh:nufmlt i a fat in onder
I EHCOATIEE asthirs 1o pent 2],
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He was convicted of obtaining credit by false pretences.™ Similarly, by agreeing to appear
in a scooter commercial, it was held thar the Spice Girls had impliedly represented thar they
would not split up as a group during the running of thar campaign.®

More recently, the act of pledging goods carried with it the implied representation that the
pledgor is the owner of the goods and/or otherwise entitled or authorized 1o pledge those
goods. If, in fact, the goods belong to a third party and the pledgor had no authorization to
enter into any phedge arrangements, the pledgor may be liable in deceir.®

An individual who had succeeded in an earlier auction for the purchase of goods and who
decides o rake those goods away from the auction impliedly represents that he intends 1o
pay for them,*® Similarly, a defendant who enters a restaurant, sits down ae a table and orders
from the menu impliedly represents thae he has the intention and ability to pay for the meal
to be ordered.® The use of a forged signature on a mortgage application form or a bank trans-
fer form is an actionable misrepresentation to the bank as to the truc identity of the mortgage
applicant or the person wanting to transfer money. A seller of a ship who deliberately Hoated
the ship in water so as to conceal the defects in the ship’s hull below the waterline is liable 1o

the purchaser.

Although the above examples illustrate that it may be possilile.to derive a representation
from conducr withour needing to rely upon the use of epiess words, mere dlence alone
is not generally sufficient to give rise to deceit. The exs&nce of an actionable deceit is thar
the defendant has coused or contrifuted to the decep@ion and not simply that the defendant
has failed to correct any misunderstanding it khows the daimant is acting under.*® The
distinction lies berween causing or contribupitie’to a misunderstanding and simply failing
to correct one entirely of the other party's 3w making, Liability for deceit can only arise in
respect of the former but not the lames, L Walters ¢ Morgan,™® the Lord Chancellor (Lord
Campbell) said:

There h-:inﬁ [T ﬁtluular}r relatlen between vendor and purd'iuﬂ in the negotiation, the pur-
chaser is not bound ro disdlose any o exdusively within his knowledge which mighe reason-
ably be expected to infliscisge the price of the subject to be sold. Simple reticence does not
amount to legal frautll hitwever it may be viewed by moraliss. But a single word, or (1 may
add) a nod ora wink, or a shake of the head, or a smile from the purchaser intended 1o induce
the vendor to bdieve the existence of a non-existing fact, which might influence the price of
the subject to be sold, would be sufficient ground for a Court of Equiry ro refuse a decree for
a specific performance of the agreemen:,

S0, a fortiori, would a contrivance on the pant of the purchaser, better informed than the ven-
dor of the real value of the subject 1o be sold, to hurry the vendor into an agreement withour

2 ReBarnerd (1837) 7 C & PT84
53 Spicr Crirly Lod v Aprilia World Service BV |2002] EWCA Civ 15: [2002] EMLR 510,
™ Advawcrd Indwsieial Tochnology Corg Lief v Bowd Sower fewellers Lid [2006) EWCA Civ 923; [2006] Al
ER (E¥) 21 (July).
% Fop Whittaker (1875) LR 10 Ch App 446.
= Coe (X2 DR e R.l_f [1974] AC 370, msch conduc .'I‘II'EI:iI'IE foar the purposes af criminal 'Ilﬂzpﬂm'.
Although one might sdd the cavear that the dimer Is willing 1o pay for the mical s bong ax It is s ordered amd
P iy conked’,
Schmeider v Heask (1813) 3 Camp 506.
2 Pk Crrermey (1873) LR 6 HL 377. Unless, of cowrse, that misunderstanding ix a direct resule of some-
thl;;nﬂwdnmhlh:drﬁrﬂ“.
(1861) 3 De GG F & | 718,

20
Commighted Material



Commighted Material
D ..'I.u.n{p‘i':r lfﬁrqﬂimrnn

First, in order to sustain an action of deceit, there must be proof of fraud, and nothing shornt of
that will suffice. Secondly, fraud is proved when it is shewn that a false representation has been
made (1} knowingly. or (2) withour belief in its ruch, or (3) recklessly, careless whether it be mmue
or false. Akthough [ have treated the second and thind as distinct cases, | think the third is but
an instance of the second, for one who makes a statement under such circumstances can have
o vzl belief in the truth of whar he states. To prevent a flse statement being fraudulent, there
must, [ think, always be an hones belicf in its muth. And this probably covers the whole ground,
for one who knowingly alleges thar which is false, has obviously no such honest belief, [t mamers
not that there was no intention o cheat or injure the person to whom the statement wis made, ¥

It is important o appreciate that the stare of the representor’s mind is direcred towards the
question of the falsity of the statement and not to whether he wishes to injure or cheat the
claimant.™ Whilst it may appear a lirtle striking ar firss, the lamer is irrelevant to a claim in
deceit.

The use of the word ‘carcless’ by Lord Herschell is apt to confuse: it is being used in the *had no
care’ sense—complete indifference to the truth—and not as a means of incorporating some
form ancgﬁg:m:n: into the test for deceit. I@:g]igcnn:]us nu-ﬂlingmduw'rﬁ:ada.im in deceit.

The burden is on the representee to establish the mpﬂl:nmr':. dishonesty and so he must
prove that he did not have an honest belief in the representarion’s rfush.”

(ii) Representor's state of mind—representation made by emplitee  An entirely innocent
employer will be vicariously liable for a deceit committed(5)Nes employee in the course of
his employment.™ However, as made clear in Credir Ldyais Nederland NV v Expors Credin
Cuarantee Department™ it is essential that all the elemsnts of the tort of deceit are performed
by the employee in the course of his employmenst 5o if the employee was only liable for the
deceit by combining acts within the course of Eis employment with those committed outside
his course of employment, then the emplosits could not be vicariously liable. On the facts, in
Credie Lyonnais Nederland NV v Expors Credits Guarantee Deparement,™ the House of Lords
held that the employee’s acts of auchizing the guaranvee with an intent to assist in a wrong-

ful act did nor amount to an actisnable tort committed in the course of his employment, and
therctore his employer was piOweariously hiable for any loss caused to the bank.

This is understandable: an employer should not be vicariously liable for deceir based upon
the combination of acts, only some of which were undertaken by its employee within the
course of employment and which acts, if considered in isolation, would not amount to a
claim in deceit. IF the employee’s acts fall within irs course of employment, then it justifies
imposing vicarious liability on his employer since the victim of the employee’s fraud will have
incurred loss by relying upon the em pln}m duing his job.™

® [1889) 14 App Cas 337, 374

W Braslford Third Bewefis Builoding Seciery v Borders [1941] 2 All ER 205, 211 'If fraud be established it Is
immarerial thas there was po intention o cheat or injuse the person to whom the false stavement was made’, See
also Polbill v Waalrer (1832) 3B & Ad 114,

™ Derry v Peek (1889) 14 App Cas 337, 374; Glasier v Rolli (1889) 42 Ch D 436, 458.

R Lleyd v Grtee, Smith ¢ Co [1912] AC 716; Barings ple fin Liquwidasion) v Coapers & Lpbwand [2003]
EWHC 1319 (Ch); [2003) PNLR 639.

B [2000] 1 AC 486,

™ [2000] 1 AC 486.

™ The Ocen Frost [1986] | AC 717, 780 per Lood Keich: Uschridge Peranent Benefit Building Secicey v
Prokarad [1939) 2 KB 248; See generally Carry, Ecomemic Tares (2nd edn) 196=7.
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(iii) Representor’s state of mind—representation made by an agent  One of the main
issues when determining whether and 1o whar extent a principal is to be liable for the deceit

of its agent is deciding how 1o deal with the state of mind requirement for this rort.

Based upon the guidelines provided by the Court of Appeal in Armstromg v Strain,”™ Bowstead
& Reymald?™" has helpfully ser our the following series of propositions:

(a) The principal is liable if he authorized the agent ro make the false representation which
he (the principal) knew to be untrue (or did not believe to be true), whether the agent
knew the truth or not.

(b) The principal is liable if. while not expressly authorizing the agent to make the false rep-
resentation, he knew it 1o be untrue and was guilty of some positive wrongful conducr,
as by consciously permitting the agent to remain ignorant of the rrue facts, so as o pre-
vent the disclosure of the truth 1o the third party, if the third party should ask the agent
for information, or in the hope that the agent would make some false representation.
The agent's representation when made would of course require 1o be within the scope of
his actual or apparent anthority.

(¢} The principal is liable if the agent made the false representation fraudulentdly, it being
within the scope of his actual or apparent authority and within the course of his employ-
ment, to make such a representation, sometimes even wiigse the representation reached
the third party by way of another agent, or by way al'the innocent principal himsclf,
because in such a case the innocent second agent@;Principal may be no more than a
conduit for the fraud of the guilty agent.

{d) The principal is not liable if the agent maicthe false representation innocently, the
principal knowing the true faces but nophaving authorized the agent to make the repre-
sentation, nor knowing thar it would B¥made, nor being guilty of fraudulent conduct
asin (b).

(e) Conversely, the principal is neCiiable if he himself made the false representation inno-
cently, notwithstanding thueshic agent knew the true faces.

A principal is liable in destivin circumstances where his agenr, acting within his actual or
ostensible authority, ki@wingly or recklessly, makes a false statement intending that it be
relied upon by the claimant.™

(3) XintendsY vo rely upon the representation

In addition to having knowledge of the falsity of the statement, the represertor must also
be shown to have an intention that Y actually relies upon the false starement in the manner
which caused loss or l:li.ITI.I:F.“ It is the knuwiu:l;c of the f:lsit].r cuuplﬂl with the intention
that the representee rely upon the false statement that gives rise 1o the dishonest conduct
rﬁquirﬂ:' for deceit.

™ [1952] | KB 332

TP Waets (ed), Bessivad & Repmolds on Agewey (19t edn Sweet and Maxwell, London 2010) para 8- 185,
See abso Carrwrighe, Misrepreseniarion [3rd edn) pars 5.21.

T Briews v Wonlley [1954] AC 333; Bowstead o Reymodds [19th edn) para 8- 185.

™ Eg Peek v Guorney (1873) 6 LR HL 377, esp Lond Cairns at 411-13% Brrafond Equitabie Building Socteny
v Beraders [ 1941) Eﬂﬂfﬂlﬂﬁn.l]':ﬁ'trhrrm“||5"'ﬁ[3|.|n}di&p?ﬂ5;ﬂﬁ“uﬁ-qrﬂﬁmﬂiﬂ
[1999) Lioyds Rep Bank 408,
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It is not necessary for the representor o intend that Y rely upon the representation by car-
rying out the very specific action which has caused loss. As the Court of Appeal in Goose v
Wikon® held, the more ‘normal formulation is thar the representor should intend ro deceive
the representee, with intent, thar is to say, that it shall be acted upon by him’ withour the
representor intending the specific act which constitutes the reliance. Similarly in Mewd v
Babington® the Court of Appeal held, applying Croose v Wilson, that there was no require-
ment that the representation had been intended 1o be acted on in the manner in which
damage resulted to the claimant. It was not the specific action of the claimant which had to
be intended; it was only necessary that there should be an intention that the representation
should be acted on, subject only to the rules on remotencss of damage.

If a fraudulent misrepresentation is found to have been made, the Court of Appeal in Goase
v Wilion® has held it will give rise to a rebuttable presumption of fact that the representor
intended the representee to act in reliance on it.®

The relevant intention for a claim in deceit includes not only the obvious category of a desire
by the representor thar the representee will rely upon the false stasements bur also the situa-
tion where the representor is well aware thar in the absence of unforeseen circumstances the
representee will actually rely upon it So, for example, where a purctinser is content to sign
receipts for goods he knows have not been delivered and where hé dnows thar the seller will
be using those signed receiprs to obtain bank finance, thar suffcesto establish liability on the
part of the purchaser to the bank.™

This intention is likely to be relevant when considering rhe liability of professionals. To open
bank accounts, obrain inance, release funds or asseiyAransfer property, etc. it is usually nec-
cssary that certain forms are signed by professioiiaic. If the professional is aware of the falsity,
or reckless as to the wruth, of the contents of the'document he is willing 1o sign or certify, he
runs the real risk that he may subsequently be found to have deceived another professional
who would t}rpi:ﬂ]}' rely upon the doghiment so signed or certified in determining whether
o act. If so, that will sufhee to establish the relevant intention.

It is not necessary to establish ﬂlzuparﬁmhrim:[imidu:ll was intended to rely upon the state-
ment, 50 loog as that individual formed part of a class or caregory of individuals intended
to rely® Sa, for example, if documentation necessary for opening a bank account contains
fraudulent misrepresentations there is, not surprisingly, no need to show that any particular
individual within the bank was intended ro rely upon them. It suthces thar the completion
of the bank forms and sending them to the bank indicares that an employee within the bank
charged with the responsibiliry of dealing with account openings was intended to rely upon
the misrepresentations contained within the documentation.

. [2001] Lioyd's Rep PN 189 m [48].

" [2007] EWCA Civ 518; [2007] Al ER (D} 226 a [16].

B2 [2001] Lioyd's Rep PN 189 ar [47] citing in support Pan Aduawsic fncerrnce Co Lt v Pine Top Draanamce Co
Lea [19095] 1 AC 501, S42A; Bartonm v Connty Natwest Led [1999 Lloyd’s Rep Bank 408, 421.

" Carrwright that the Coure of Appesl in Goose o Senddford has misintespecied Herien ¢ Couniy
Navwwir Lid and confused intentlon 1o rely wl1|;P:uul rellance: Murepresensation, Mistabe ana Now-Dhisclore
(3rd edn) para 519, n &7.

™ Shinkan Bank [1d v Ses Contaimers L [2000] 2 Lloyd's Rep 406.

5 Viscount Maughan in Snrdfind Equisable Buslding Socicey » Borders [1941] 2 Al ER 205, 211 walloed in
terms of ‘o clas nfpl:n.um. which will imclude the |:l.|.i|1l:|l'r.
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262 In Goos v Sandford™ the Court of Appeal emphasized thar the ton of deceir required thar
the representee establish that the representor intended his stasement 1o be understood by the
representee in the sense in which it is false.” Where there is no ambiguiry in the language
used, that is unlikely to present any difhculty. The problems potentially arise where the state-
ment is ambiguous. The Court of Appeal staved thar, in such circumstances, the representee
is required to prove more than simply that on its ordinary meaning the representation was
false: ir must have been intended to be understood in thar sense and was in fact understood
in that sense. Obviously the greater the departure from the generally accepred understanding
the less likely it is that it was intended o be understood in that sense and/or that it was in
Fact undersiood in that sense.

2,63 'The difficulry is illustrated by the facts of Akerhiclm v De Mare® The defendant had made a
representation (<) thar ‘one third ufdu:lm:mpiul had been subscribed in Denmarls’. This
was not true as some had been allotted to persons resident in Kenya for services rendered
in Denmark. Lord Jenkins, delivering the Speech of the Privy Coundil, made the following
observations:

The Court of Appeal construed the language of representation (c) as they thought it should
be construed according to the ordinary meaning of the words used, and having done so
went on 1o hold thar on the facts known ro the defendants | impaossible thar either
of them could ever have belicved the representation, as nstrued, to be true. Their
Lordships regard this as a wrong method of approa question is not whether the
defendant in any given case honestly belicved ! ntarion to be true in the sense
assigned to it by the court on an objective co. of its truth or falsity, bur whether
he honestly believed the representation 1o be in the sense in which he understood
it albeit erroncously when it was made. encral proposition is no doubt subject 1o
limizations. For instance, the meaning by the defendant on the representation made
may be so far removed from the sen ich it would be understood by any reasonable
person as to make it impossible to that the defendant honesily understood the repre-
sentation 1o bear the meani by him and honestly believed it in that sense 10 be
rue ... (For the general ilion thar regard must be had 1o the sense in which a repre-

SCNTACion is undﬂnm@ rson making it, see Derry v Peek™ .. Angus v Clifford™ . _;
wlal

Lees v Tod™ .. whic ties must in their Lordships’ view be preferred 1o Arvison »
Smdth™ . . wo far as Inconsistent with them)."

(4) Y relies upon the representation

2.64 |t suffices to show that a false representation is # cause of the representor acting in a certain
way. [t is not necessary 1o show it was she cause of the representor so acting or indeed thar i
was the main cause thereof.® If the representee would have acted in the same manner even

™ [2001] Lioyd's Rep PIN 189,

¥ See alswo Rarvem v Couny Naswest Lod [ 1999] Lloyd’s Rep Bank 408 at [32]: Grow v Lewsds Hidman Lod
[1970] Ch 445, 459G-H.

B [1959] AC 789.

B [1889) 14 App Cas 337.

% [1891] 2 Ch 449.

" (1882) 9 Reic 807, B54.

2 (1889) 41 ChD 348,

B 000 Lioyd’s Rep PI4 18%ac [41].

M Rarrem o Crmmey Mo Wenr Laal [19599] Lioyd's Fep Bank 408, 421. See also Atrwrond o Semall (1833} 6 C1
& Fin 232, 502,
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(5) Y is caused loss and damage in reliance on the false statement'™

Damage is at the heart of any daim in deceit. Without it, no daim can be pursued. It is often
called the gist of the action. ™

As MeGregor on Damages'™ corvectly warns, It is necessary 1o be careful when assessing dam-
ages for deceit. Very often the factual context in a large scale commerdial fraud will be thar the
deceit has resulted in the daimant having entered into 2 contract or transaction he would not
otherwise have entered or ar a price he would not otherwise have paid. In chese circumstances,
it would be very casy to confuse the tortious and contractual measures of damages, A claim in
deceit gives rise o tortious damages which arc assessed on the basis of the representation mor
having been made and not on a contractual basis, namely the representation which was made
being true. So if the deceir led 1o the daimant entering into a contract for the purchase of
shares, the settled mule is that the m:an:muﬂ:lmnasuis the |1nu: Fﬂ.i'dlﬂl‘]'lt"l.fﬂll'l:milfcd..m
The value received is not necessarily the actual market price ar the time of purchase if it can be
shown that that market is a false one, having been misled by the deceit as well, [fso, the proper
approach, as per the House of Lords in Smith New Conre Securities v Serimgeour Vickers'™ is 1o
work out the actual value of the shares in the marke if the defendant’s fraud was made known
to the market and all relevant facts, previously concealed, o

The correct measure of damages for a claim in deceir is d{@ssdml}' Howing from the
representec’s reliance on the false statement—typically a sufficient to put the representee
in the same position as if be had not relied upon ir. contract damages, the cdaim in
deceit is not limited by what might have been in contemplation of the partics
at the time of entering the contract and, unli generally, there is no restriction in deceit
based upon reasonable foresceabilivy. "™ Q)

AR
N

190 GH Treitel, Tramages for MIT',@! 3 MLR 556 H MoGregor, Afclrmgor on Damager {18th
edn Thomson/Swoer and Maowell, 2009) paras 41-002-41-03% Clerk o Linalsedl (20th edn) paras
| B-39-15-48. K

1 Semith v Clradwrick {1 884)
L [1979] QB 333, 349 (5

Cas 187, 190 {Losd Blackburnl; Deamond v Bank of Lowden ¢ Montreal
L]}

eidn) para 41-002,

‘sddecision in Prek o Dierry (1887) 37 Ch [V 541, Reversed by House of Lords only
an hmuu”i;hllh}ﬁm:hnﬂrﬂnneﬂpwllﬂﬂjj 1 Ch 546,

104 [1997] AC 254.

188 See slso (7 Commereial Fimamer Lid v Goe [2005] EWHC 2056 (QB): [2006] 1 Liovd's Rep 337 at [335)
per Tugendhat |.: “The principles s our in Saeioh Mew Comrr are an claboration of the general principle thar the
correct measure of damages in the wre of deceir is an award which serves 1o put the daimant into the position
he would have been in if the representation had ant been made 1o him. . So where no contract is entered into
the messure of damages s the actual damage divectly flowing from the fravdulent inducerment ... . 50 in Stamdend
Cvartewnd (a8 summarised In MeGregor at para 41-033) the claim in deceit and conaplracy! “gave rise 1o a loss
which led mw 2 somewhar differene messure of reoovery, Poymens having been made by the daimans bank o
the seller of a cargo upon the presentation of fraudulently dared bills of lading, the bank successully claimed
as damages agalnst a variery of defendants the difference berween the amount of i payment and the amount
it recovered on the sabe of the carge rogether with the sdditional expenses incurrod in orying to dispose of the
cargo. Mitigatlon was the main isue. There being no available marker in which vo sl the documents or the
cargn the Court of Appeal held . . . that it was ressonable 1o ke the bank’s actual sale price, and ar a later dare
than the commission of the decrit, despite the contention of the defendants that the market value of the carge
wiad af all chmes greater than the smount pald over by the bank.” " Therealies, Stanedred Chariered Bk o Balkditan
Mitidanal Shippirng Corp (Vo 2) [2002] UKHL 43; [ 2003] 1| AC 959 held chat this amount was not 1o be reduced
by any deceitful conduct on the pam of the claimant band.

196 Dhgyde o CHlry (Trommmongers) L2l [1969] 2 QB 158, 167; Clerk ¢ Lindsell {20th edn) para 18-41; McGrepor
an Diamages (18th edn) paras 41002 1 -006.

16 Semich News Comrr Secunitier w Citdbank NA (il wosm Serimmgeonr Vickers) [1997] AC 254,
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As indicated above, the daimant is not entithed to damages assessed on the basis that the false  2.70
statement was in fact true. So, if the claimant has been misled into buying something he was
told was worth £1 million, when in fact it was only worth £300,000, and he paid £900.000

as the me:hu: price, his dima.g:lin a claim bor deceit would be assessed at £900,000 minus

the £300,000, being £600,000,

Similarly, the claimant cannot usually seck to recover by way of damages profits expecred o 2.71
be achieved had the statement been true.'™ Such loss of profits is typically only awarded as

part of contracrual damages. In certain limived circumstances it is possible 1o recover loss of
profits bur care needs ro be taken properly to characterize precisely whar the court is doing

when awarding such damages.

(1) The deceit may resule in a clhimant ceasing to operate an otherwise successful business,
It so, it may be possible to claim, as damages, the profits thar business would otherwise
have made during the cessation in operation.""® Although the claimant is recovering loss
of profits caused by the deceit, the claim is not premised upon the representation in fact
]:u::in_g truee (as it would in 2 contract daim) but rather thar it had never occurred (i
wotld have continued to operate profitably).

(2) The deceit may have resuleed in a business being purchased séhich proves not to be
profitable or as profitable as the claimant was led 1o believé\The court will consider
awarding. as damages, the profits which might have beep-misde on the purchase of such
a business on the basis that the representation was not Giide at all, Importantly, such an
approach does not award loss of profits based on, (ke representation in fact being true
{which is the contractual measure) but instead s awarded on the basis of a notional
business having been purchased without the\wpresentation being made at all. This is
premised on an understanding that had £5ar business not been purchased as a result of
the misrepresentations, then the claimdis: would have purchased another business which
would have been capable of making those prohis. So in Easr ¢ Mawrer'" the Court of
Appeal reduced the loss of proficdamages awarded by the trial judge caleulated based
upon the hairdressing salonia fact purchased and assuming the representation was wrue,
saying that the Judge ‘shetid have begun by considering the kind of proht which the sec-
ond daimant might have made if the representation which induced her to buy the busi-
ness in Exeter Road had not been made and thar involved considering the profis which
she might have expected to make in another hairdressing business bought for a similar
sum’,"¥ The claimant’s damages for loss of profits were reduced 1o the ‘profits which
would have been derived from the putative new Bournemouth business’.""? Another
way of looking at this is v say the Court may well award a clhiimant damages based on
the level of profits which would usually be earned by that type of business valued at that

price in that arca.

YR Dhryle o Oy {frommengers) Lad [ 1969] 2 QR 158; see also Prarsow ¢ Wihoeker {1 825) Ry 8 M 303; Sonmalers
& Edaards [1987] 1 WLR 1116, 1120; Sewivh News Cowrr Secunities Lind p Cinibank NA [ 1997] AC 254, 283382,

WS Eocr o Muwrer [1991] 1 WLR 461.

"% Bardey ¢ Walford (1846) 9 QB 197, The deceit involved wlling the claimant that he was infringing a reg-
isnered Iklip‘l h'll" F:ll'ﬁ.h‘l; certain stk th. Ax g resulr, he :ll.u-ppn] thie Iasd puess |.'r|1.|:|.' o dblscower thie truth .ﬁt‘
was entitled w damages based upon the profits losr s a resuly of the cessation of business caused by rhe deceir.

M [1991) | WLR 461.

M2 [1991] | WLE 461, 467F.

" [1991] | WLR 461, 468G,
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(3) If the deceir has caused a cdaimant to enter into a contract which is nevertheless profir-
able (i.e. no loss) but the deceit has resulted in the claimant entering into the contract
on less favourable terms than would otherwise have been the case (thereby reducing the
level of profits the claimant would make), the Court has been prepared to award dam-
ages based upon the increased or extra profits thar would have been earned from thar
very contract {and not a notional other contract as in East v Mawrer) had that contract
been negotiated withour the influence of the deceir.'*

(4) If the deceit has resulted in the claimant purchasing one business when, but for the rep-
resentations, it would otherwise have purchased another more profitable business, the
Court has allowed damages for lows of a chance directly caused by thar deceit which could
include damages based on both income and capital loss providing there is no double
recovery and the claimant has established, on the balance of probabilitics, that it could
and would have purchased the aleernartive business and there was a real and substantial
chance that its owners would have sold it."*

(5) 1f the deceit has reduced a trading fund which the claimant has a track record of investing
on a profitable basis, the Court may award damages 1o indlude the loss of profits which
can be shown would have been made had the missing funds been available not only up
to the period when the fraud was discovered but also up til rrial. Flaux |'s decision
in Parsbola Investments Lid v Browallia Cal Lt was by the Court of Appeal
which refused o limir damages 1o the amount by whi deceit deplered the funds. ™

The rebevant time for calculating damages will be rtant in 4 moving marker. The gen-
eral rule is that such damages are measured as date of reliance upon the representa-
tion,""® which in a claim based upon the pur of an asset that typically will be the dave of

purchase. However, another date can be if special factors arise such as the claimam
being considered locked into the t n, then damages can be assessed by reference 1o
the later time. 1™ §

Damages are considered at Im:-;:l.: claim, and there are precious few authorities deal-
ing directly and expressly @ of consequential losses. ' McGrepor on Damages'?
provides: \S’

The wealth of authority on measure of damages disappears when it comes 1o consequential
losses. Indeed, the measure as stared in the cases dealt with in relation o normal measure
would exclude consequential losses entirely. It is submitted that it is for this reason that Lord
Atkin in Clark v Ungubvere'™ suggested that the rule [i.e, price paid less actual value] as stated

T Chef Aquisaine SARL v Laperre Muserials { Barrow) L | 2001] QB 488; McGirgor oo Diersages (18th odn)

ra 41-0340,
'“"’ 4 Eng Lid v Harper [ 2008] ENHC 915 (Ch); [2009] Ch 91 (David Richards |} (noted P Mirchedl,
{20090 125 LOQR 12k Parebols fuvestments L v Browalia Cal Led [2010] EWCA Civ 486; [2011] QB 477.

6 bt foroveesaenty Lol v Browallia Ol Lo [ 2009 EWHC 1492 | Commi.

W Paradolt frvesteaenis Lol v Beowsallia Cal Lol | 2010] EWCA Civ 486 [2011) QB 477,

1" Femern p CGrrane ( 1877) 2 CPD 469; MeConmell » Weighs [1903) 1 Ch 546; Smunh Newr Courr Sevurnizie
Lad o Scvimegennr Vickers (Aset Managereny) Lad [1997] AC 254, 267 (per Lord Browne-Wilkinson].

" Somith New Conrt Securitics Lid v Scrimgeonr Vickers (Amet Menagement) Laad [|997] AC 254, 266; Dayle
v (Mby (Trommongen) Leal [196%] 2 QB 158; Downs ¢ Chappell [ 1997] 1| WLR 426; Sstndiord Charrered Hank ¢
Pitdistaen Navimnal Shipping Corp (Awesment of Damage) | 2001] ENWOCA Civ 55; [2001] | All ER {Comm) B22;
Parabals Invessments Lt v Browallie Cal Led [2010] EWCA Civ 486; [2011] QB 477.

120 S paras T.04 ﬂ:uqﬁ:l-r:.dﬂ:lﬂed EURELEITIETLL nf"ﬂ.mugu: n.ri:.rF'.

12V AfeGiregor on Damages (| Bth edin) para 41-21.

132 [1930] AC 28
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in MeCornell v Wright' ™ ‘may be expressed in too rigid terms’. In his view the measure of dam-
ages should be 'based on the aciual damage directly Howing from the fraudulent inducement.’
This formalarion would easily include consequential losses, and the propriety of recovery
for such losses is supported by the decisions where conclusion of contracts ether than the
purchase of shares has been induced by the deceit; support is also derived from the expand-
ing number of cases where negligent misrepresentation has brought abour the conclusion of
contracts and where it is now established that the same tortious measure applies as with deceit.

The decision of David Richards | in 4 Eng Lid ¢ Harper'™ is a good illustration of the 2.74
range of remedies potentially available 1o a victim of deceit. The claimant company had
been deceived by H into purchasing share capital in 2 worthless company (X). The daimant
obtained summary judgment on its claim in deceit. The court held thar the claimant was
entitled 1o (i) damages based upon the loss of the purchase price; (ii) recovery of costs and
expenses incurred in making the share acquisition: (iii) recovery of costs of investigating
the extent of the fraud by the daimant’s managers. These costs were expressly stated to be
recoverable as compensation for cost of the investigation and not as an award of damage for
business disruption under Aerospace Prblishing Ltd v Thames Water Utilities Led?'® (i) it was
generally accepred that a claimant was in principle entitled to recover damages for loss of
profits based upon the loss of a chance to make an alternative investment which is established
on the balance of probabilities: Ease ¢ Maurer.'® The court held\shar the same approach
should be adopted for such a claim based upon loss of a chance salong as the loss of a chance
claim was directly caused by the deceir. It was not necessgrygo establish the foreseeability
of the head of loss so long as it was caused by the decgit, “The court allowed the claim for
presumed loss of income based on loss of income profits-tip 1o the date of wial and thereafter
loss of capital profits on resale of alternative invest@zne as at the date of trial, both subject to
20 per cent discount since it was assessed thar@ivere was an 80 per cent chance the claimant
would have been able o Furdlaﬂ: the alternative investment shares.

Clerk & Lindsell is more forthright irfiss view thar deceit damages do indeed include, in  2.75
principle, the right to recover cohsequential losses."” So, if a person has been forced 1o
borrow money to be used as thé purchase price for shares which he has been fraudulently
induced to buy, he is entitlea 36 recover the interest charged on the money borrowed. '™
Also recoverable are loss of nianagement time, extra borrowing costs incurred as a result in
downturn in apparcnt credirworthiness due to the frand, more onerous conditions offered

to potential investors to invest notwithstanding association with a fraud, and costs of inves-
tigating the fraud.'™ This approach is consistent with the views of Lond Denning MR

expressed in Deyle v Olby (frommongers) Led- "

‘The defendant is bound to make reparation for all the actual damage directly lowing from the
fraudulent inducement. The person who has been defrauded is entitled to say: | would not

' [1903] 1 Ch 546.

"M | 2008) EWHC 915 (Ch); [2009] Ch 91,

135 2007) EWCA Civd

1% [1991] | WLR 461.

W Clerk & Limdvell {200k odn) para 18-46; Cemp Properties (UK) Lied o Denisply Rescareh and Develapment

wep [1991] 3 EG 62,

t.m Archer y Brown [ 1985] QB 401. Sec also Hormal v Newberger Producs Led [1957] 1 QB 247,

% Notiomwide Building Society v Dunlop Haywards (DHI) Led [2009] EWHC 254 (Comm): [2010] 1
WILR 258. 4 g i.tel v Hatrper |2008) EWHC 915 (Ch; [2009] Ch 91 (Duvid Richards J).

R [1969) 2 QB 154, 167,
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have entered into this bargain at all but for your representation. Owing 1o your fraud, [ have
not only lost all the money | paid you, but, whar is more, | have been put to a large amoum
of extra expense as well and suffered this or thar exrra damages.” All such damages can be
recovered: and it does not lie in the mouth of the fraudulent person vo say that they could not

rﬂmHy have been Torcsoen.

However, in a case where the daimant was fraudulently induced to purchase the share capital
of a company based on misrepresentations as to its financial status, the court refused o award
damages based on the cost incurred in undertaking trading loans to assist to keep the ailing
company afloar which ultimarely were rendered irrecoverable when the company went into
liquidation. The court held that the daimant was not locked into the transaction (it being
punihl‘; to rescind or to allow the company to go into administration or quuH.'ll:iun] and
the decision to incur the additional cosis of the loan was !il'l:l!]l_f a ‘commercial decision’ on
the part of the claimant buoyed by its ‘over-oprimistic’ amitude abour the likelihood of being
able to trade out of difficulties, which attitude was not caused by the deceit. Finally, the Count
rejected the argument thar the loans had been incurred as part of mirigation, characterising
the conduct as ‘not a reasonable attempe ar mitigation, but a commerdal gamble’ and the
claimant was not entitled to treat the defendants as “insurers if the gamble went wrong. "'

‘There has been some suggestion that it may be possible 1o obra@n restitution of profits made
thmu.gh the deceir, 132 hut'ﬂ'l:l:rusi!:iml remains unclear aftef e Em:rtnfﬂppﬂl decision in
Murad v Al-Saraj™® which suggested thart the account of iroiies awarded by Etherton | in thar
casc at first instance was based upon the existence 60 abreach of hiduciary duty and not the
deceit as such. It is also to be noted that in Smish New Courr Securities Lea v Citibanke NA'
Lord Steyn emphasized thar the sertled rule f8e=deceit damages was the loss flowing from
the victim having entered into the transasiion. It is possible that some of the confusion in
this area derives from the characterization ¢f bribery as part of the law of fraud or deceit. As
explored in Chapter 10, bribery can give rise 1o several different types of claim and remedies
including restitutionary remedics'to recover the bribe on the basis of unjust enrichment.
Great care would need to be. taken before the approach adopted for the somewhat unique
claim of bribery should beipplicd more gencrally to the law of deceit.

W fevertec Lid v De Mol Helding 5V [2009) EWHC 2471 (Ch) (Arnold ]) ar [385]; not followed on the
Isauie of pepreseniations (48 opposed o warranties) having been made! Spaniore Bides Lind o Setn Bl [2012]
EWHC 3443 (Ch) ar [200]-[211] per Mann .

132 Lond Goff of Chieveley and G Jones, Gaff e fones: The Lawr of Restirurion (Teh edn Thomson/Sweet and
Macwell, London 2007) para 36-005 citing Hall » Perroee (1810) 3 Taunt 274; Abboes » Barry (1820) 2 Brod &
B 369, The Sth cdn of Gaffier fomes no longer inchsdes a secion based upon restination for wrongs. Relianoe was
also placed on the comment, at first instance, by Ethervon | in Miossd » Al-Samf [ 2005] EWCA Civ 939, tha
this was “well established’. However, the majoriny of the Coun of Appeal considersd shar the acoount of profis
was awanded not becawse of the deceic bur because the defendant had breached his Bduciary redadonship: see
[2005] EWCA Civ 959 per Arden L] at [46]. The relevance of fraud was 1o the allowanoes which would be made
o an acoount of profin case for breach of fiduedary duty, For further discusslon, see G Virgo, The Principles of
whe Law of Reviivution (2nd edn OUP, Oxford 2006) 473—4; | Edelman, Gain-Hased Dawages (Hare, Oxford
2002} 141-3% Carrwright, Misepresenration (3rd edn) para 5-43; "What can certainly be sid is that any daim
fnrdimntufﬂwﬂc&rﬂ:ﬁlpmﬂtn a such, is not a claim in the tort of decest, but mast be based on
some other ciuse of sceion,’

W 2005] EWACA Civ 959. In Rewaudt UK Lid i FeetPrs Techinical Services Lad [ 2007] EWHC 2541 (QB),
HH] Richard Seymour (HC expressed doubs whether the jedgments in Murnrd v Af-Sanaj could be inter preved
in a manmer that bownd him o the conclusion that an acopunt of probiswas an appropriate remedy for a daim
in deceie: see [157]=1158].

9 [1997] AC 254, 283,
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E. Miscellaneous Issues

(1) Contributory negligence as a defence

Contributory negligence under the Law Reform (Contributory Negligence) Act 1945 is not
available as a defence to a claim in deceir. " It is no defence 1o a daim in deceit for the defendant
to say that the victim could have discovered the truth or even was cardless in failing o discover
the truth. The only issue thar really marsers is whether the victim in fact relied upon the false
statement. If he did, then foregone or missed opportunitics o discover the falsity of thar state-
ment will not give rise to any defence.™ This remains the case even if the victim has been told
the truth by a third party,'&

(2) Civil Liability (Contribution) Act 1978

The court has jurisdiction o apportion losses as between more than one defendant where
each is jointly and severally liable to the claimant for the same damage even if not for the
same deceit or tort.

(3) Limitation periods

A claim in deceit is subject to the usual rore limitation
the cause of action."® However, the fraud element of a clsé
tion period will not commence to run until the

could with reasonable diligence have discovered i

The test for whether or not a fraud has been red is whether the claimant is aware or
could with reasonable diligence have &@ aware of sufficient material facts in order 1o
Pl-l:ad out such a daim. " $ .

ix years from the accrual of
n deceit means thar the limita-

in fact discovered the fraud or

M0 Seanditrd Charsered Hank v Fakistan National Siipping Corp (New 2 aned 4} [2002] UKHL 43, [2003)
1 AC 95% Alliitnee & Ledvester Building Sociery v Edgesiep Lol [1993] 1 WLR 1462; Conpeonstedon Maciomal ded
Cobere de Chile v Sopemin Mesls Led [1997] 1| WLR | 396,

M Avwood v Small {1£38) 6 Cl & Fin 232, 502-3.

W ok v Pattineon [2002] EWCA Civ 1820 (daimans purchases a vintage car relying on representations
It used 1o operate In Pormula 1, notwithstanding evidence that a thind party had previously sold the clalmant
the car had not dine ),

43 Limitarion Acx 1980, 5 2.

M Limitation Act 1980, s 32(1)(3).

M5 Law Society v Sepinion [2004] EWCA Civ 1627; [2005] QB 100 3. The burden i on the claimant to show
he could not have discovered the fraud: Panagen Finainee ple o D Thakerir o Ca [1999] 1 All ER 400,
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5 Wi [Vs enrichimnent ujis? 3oE O
O
&
A w of Claim
The basic requirements for a just enrichment may be summarized as follows:?

*

(1) Has the defendant (‘D) enriched?

(2) Was that enrichment expense of the claimant ('C)?
(3) Was the enrichment unjust?

(4) Are there any defences?

(5) WWhat remedies are available to the daimant?

' Throughour this chapeer, references w GaffieF fomes (7th edn) will be o the 7th and last edition prepared
by Gareth Jones. The new edition has undergone significant re-writing and re-structuring under the new team
of edivors of Charles Minchell, Paul Mitchell and en Wanerson with the result thar cerain sspecns of
the previous editions are no longer covered (s they fall ouside unjust enrichment] and, in respect of some
of those arcas which remain, the new edivorlal ream eupresses different views and opinions. The new edition
will be cired Gaff Jomes (8th edn). See also A Burmows, A Resatement af the English Law of Unjust Exriclment
(OUR, Oncfond 201.2).

¥ The structure of a clalem in unjust ensichment kvolving the fiest Four questions has been endaorsed by Lord
Secyn iny Biemgue Findctere de la Cioe v Pawe (Barsersea) Liof [ 1999 1 AC 2215 Lightman | in Bese o Vle of Wiise
Hovse DC | 2003] EWHC 388 (Admin), [2003] | Liowd’s Rep 418; Mance L] in Cressmas » Cow of Kenstngton
(Sales) Lo | 2004] EWCA Civ 47, [2004] 1 WLR 2775. The fifth question comes from Sir Peter Milletr in
“Restitution and Constructive Trusts” in W Cornish, R Nolan, | O Sullivan and G Yingo (ods), Resdton: P,
Present o Fatwer {(Hart Publishing, Ondond 1998) 208,
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‘These five questions form the basic structure of any claim in unjust enrichment. Thar is not
to say, of course, that there is no debate as to whether these are the correct questions to ask

and if so how to answer them bur there is, in general, a consensus about this approach.

B. Introduction

Uniil 1991, the English law development of the law of unjust enrichment was hampered by
a reluctance to free the subject from the shackles and restraings of being characterized as linde
more than an adjunct to the law of contract and based upon the fictitious quasi-contract the-
ory of restitution. In 1991, as a result of the landmark decision, Lipkin Gorman v Karpnale?
English law finally rejected the notion that relief was justified by reference to an implied
promisc to repay in favour of recognition of a frec-standing principle based upon avoid-
ing unjust enrichment, thereby enabling, for the first time, proper focus to be made on
identifying whar factors render any enrichment unjuse, lis development to this point is well
mapped-out in the leading rexrs.?

The purpose of this chaprer is to identify and explain the role to be played by the law of unjust
enrichment in a typical commercial fraud serting, All examples &t commercial fraud can be
re-characterized as giving rise to a claim in unjust enrichmeni. This is important precisey
because, unlike most claims based upon dishonest conducrstich as deceir, a claim in unjust
enrichment is a matter of strict liability, where any faul(oithe part of the recipient is relevant
only to the availability of defences.® The availability@ia claim in unjust enrichment therefore
removes the need to satisfy the high burden of @tblishing dishonesty in order to prove the
claim. At the very least, it allows the claim t-tommence, and appropriate pre-emptive relicf
to be obtained in support of such a daiin) Without having been required to show a good
arguable case of dishonest conducr. Byfocusing o much on the wrongful namure of the
defendant’s conduct it is casy to upderestimate the significance of the law of unjust enrich-

ment in commercial fraud daiiis,

An examination of unjusterichment illustrates one of the aims of this book which is 1o
show that even if a civ€\ivolves actual fraud, it may be in the dient’s better interests to
pursue a claim which obviares the need 1o plead and prove the more difficulr aspects of a
fraud daim. Dcp-:ncllng on the Facts, of course, such a daim in unjust enrichment is |i1u:hr
to be more easily proved. Fault will only become relevan, if ar all, as an issue in relation 10
the availability of certain remedics or defences such as change of position, So if the defend-
ant has the resources for enforcement of any money judgment, serious consideration needs
to be given to whether the benchts of pursuing the more dithcult, time-consuming and

! [1991] 2 AC 548. Prior vo Lipkin Govmman ¢ Kirpinale there had boen other authorities which had identi-
fied the principle of unjust envddhment but vo listle pvail: Afaser v Macfenkon (17600 2 Buer 1005, 1012 (Losd
Mansfichd); Filros Spalls ¢ Faivkairn Lawson Coombe Barbowr L [1943] AC 32,61 (Lord Wrigha),

4 C Mirchell, ‘Unjust Enrichment’ in A Barrows (ed), Buglisk Privare Law (3rd edn OUR, Oxford 2013);
C Mitchell, P Mitchell and § Watterson [eds), ﬁu_-,ﬁ"'&‘.!u-a- The Law of Unjust Emvichment (Bth edn Sweer &
Maxwell, London 2001) ch 1; P Bieks, Ljust Enedebnneni [ 2ad edn Clarendon Preis, Oxford 20055 A Bumows,
The Lawr of Restizution (3rd edn OUR Onford 2010) ch 1; G Viego, The Pinciples of the Laus of Reisution (2nd
eddn OV Orxfond 2006).

® See g Kelly v Solari (1841) 9 M&W 54 More generally, see P Birks, “The Role of Fault in the Law of
Unjust Earichiment in Wﬁwll:lﬂ]hi and Gy Jones (exds), ]'h.ﬁ'ln:'.ﬁ_,l"rr -".H'll'rrlrlrr Enl:-'l'n' FHrmomr l_ff.m'n’ﬁlﬂ‘
af Chieveley (OUR, Oxford 2000),
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undoubtedly more expensive fraud claim justify adopting that course of action rather than
one in unjust enrichment. That said, it would be wrong to characterize the law of unjust
enrichment as some form of panacea for commercial fraud. It has its own drawbacks and
limitations such as the traditionally held view that a claim in unjust enfichment does not
extend to an indirect recipient, thereby limiting, significantly, the pool of potential defend-
ants in any daim.

A claim in unjust enrichment has certain advantages over the alternative common law caim
of conversion.* It is wider in scope and indludes the ability to recover money, when used as
currency (as it nearly always is), which cannor form the basis of a conversion claim.” That
said, unjust enrichment claims are subject to the defence of change of position which does
not apply 1o conversion claims.

The limits of this chaprer should be noted. Its aim is to highlight the role which can
be played by the law of unjust enrichment in a commercial fraud setting. It examines
the structure and outline of any and all daims in unjust enrichment to enable the prac-
titioner to recognize whether, in principle, unjust enrichment may assist in any given
fact-situation. Space does not permit detailed examination of each category of unjust fac-
tor—that will be left vo the established rexts—and so focus will ven to those, such as
mistake, ignorance, and failure of consideration, which typi ¥ a more prominent
role in commercial fraud claims. Other examples where ul@ﬁrﬁmﬂ:t may arise but
which will not be examined in detail include duress, Huence, necessity, and pay-
ment under compulsion, N

Further, given this chapter is concerned with unj richment, it will not be dealing with
topics which typically fall within the catego restitution for wrongs. A great deal of
confusion has arisen by a failure properly inguish these rwo different types of cdaims.
A daim in unjust enrichment focuses ransferor and whether he had the necessary and
proper intention to transfer the re assets. At the liability stage, there is no focus ar all
on the conduct of the defendant ient. In a claim fnrr:stituﬁuufnrmnngs.ﬂi:fmuh
entirely upon the defendant (ixinstablish the relevant ‘wrong’ he has commirred, which can
arise under any one of seve rent causes of action, e.g, breach of contract.* or in tort,* or
for breach of Aiduciary duty™ and (ii) to see what benefits or enrichment he has received as a

result of that wrong. It is immediately evident that the reason for the claim is the commission

& Soe Chapeer 4.

T Ordinary moncy docs not fall within ‘goods’ for the purposes of the Tons (Interference with Goods) Act
1977, 8 1401}z see pards 4.11 and 4.25.

¥ P Birks, ‘Misnomer in Cornish ex al (eds), Resirusion: Fiest, Presens o Farre, 9- 10,

¥ Birks, ‘Misnomer'. commented on by M. Mdnnes, ‘Misnomer: A Classic” [2004] RLR 79, Birks, Llnjust
Envicimens (2nd edn).

¥ Lord Gof of Chicveley and G Jones, Goff e fomes: Tiee Law of Resitousion (7th edn Thomson/Sweer and
Maxwell, London 2007) fn | explains that ac che date of the fimt edivion, 1966, the vopic was unknown in
England and chey rook the dide of the book from the American Law [nstituse and called it The Law of Reagtueion,
The learned ediror (Profesor Jones) recognizes the arguments in favour of the use of ‘unjust enrichment” but
coneludes thar they decided not (o abandon thelr dile which has become synosymous with unjust ensichment
whilst recognizing that such a thle may call for groaser explanation In any given case. The problem with this
spproach is when readers come across bold staremenes such as "Faskerr v McKeown leads w the Brm conclusion
thuae anl'i:]'l lawr doex noe rn:l'lgrl.'irr 2 restitutionary proprictary caim’ I:If;ﬂ'd"fﬂm (7th edn) 86). It would
have been more accurate g0 have said the House of Lords did aos recoghise a proprictary claim hased wpon
unjuat enrichment.
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D. Pleading a Claim in Unjust Enrichment

By clearly distinguishing ‘unjust enrichment” from “restitution’, it is hoped thar additional
clarity may find its way into the manner in which these claims are pleaded. There is lietle
point now to revert to the old language of forms of action (i.e. money had and received, erc).
It would be preferable to set out the claim including all material faces and clearly identify
whether it is one in unjust enrichment by subtraction or in restitution for wrongdoing,
And if it is the former, what unjust factor is being relied upon, what enrichment received,
at whose expense. Ar the moment, however, there appears to be some reticence on the part
of the courts to embrace whaoleheartedly the pleading of unjust enrichment (as opposed to a
claim in money had and received) as a separare canse of action. The view appears 1o be thar
it is nothing more than the principle underpinning cereain established caregories of claim,
such as moncy had and received and so should not be separacely pleaded as such." In Soudh
Tyneside Metropolitan BC v Svenska Intermavional ple,"’ Clarke | said thar unjust enrichment
was not a new cause of action and “is simply another way of describing the same thing.

To the extent that the reservations in the authorities derive from a concern that the coures
will be facing claims pleaded on general and unparticularized notiénis of a defendant hav-
ing been unjustly enriched, the concerns are understandable. Pebsanalized notions of what
Constitutes unjust or uqﬁh'rmnduct are unliH}'m:ﬁ_ﬂ thecwse. The dn-l.-ln]:rmtnt of this
area of the law would be hindered if claims were permitted which did not lend themselves to
rigorous analysis, The desire to stay within established cstigorics of claim (such as mistake or
duress) is again an understandable method of increfentally developing the law. However, it
is submitted thar whilst it s correct thar unjustemyichment underpins claims such as money
had and received, now thar is expressly recognized, the principle should be allowed ro come
to the fore and be expressly pleaded. Aftesalll, the factors which establish the existence of an
unjust enrichment are precisely the fagitis which should be pleaded out and properly identi-
fied in the starement of case so thak the other party is in a position to respond o the marerial
factors and plead out any defer@y It is no longer necessary to fir any particular dzim into
any particular ‘form’ of acrigin™®

It is further suggested, with respect to the views expressed in these authorities, that the sooner
unjust enrichment is expressly pleaded as a claim the better it will be for a more coherent
development of the claim. So long as the relevant issues underlying a claim in unjust enrich-
ment are addressed in the pleading, it will be very difheult for a court to contend thar the
relevant factors for the cause of action have not been properly pleaded rendering the claim
liable to be struck our.

Finally, consistent with this call for greaver clarity in the pleaded claims, there has been a
gradual but clear move in the case law to adopting openly the language of unjust enrichment

¥ Uren v Firs Nationad Home Fimance Lad [2005] EXHC 2529 (Ch) ar [16] (Manm J). Whils keen o
emphasize the need to bring a claim in unjust enfichment within established categories of dlaim; Mann | does
make [t clesr that he would ot allow s chaim oo Bl which st ot all relevant Bscos simply bocsuse there was no
|:‘|:.|.|'J:||'|i:|I af a Fn.ll:ll.'u!u.r Catcgory :hfmf."tuli-ul'u.l.r}' claboy Pedmlake [indred |'.|'l| Ll-,ll.u'.d:d'.r.l'--j I'Miﬂ'hl Al farses
[2006] ENHOC 1227 (Chl; [2007] 1 BOLC 666 ax [335].

7 [1995] 1 All ER 545.

" Letamg v Conper [ 1965] 1 QB 232 cived with approval in Armetrong DIW GMBH » Winnington Networks
Laaf [2012) EWHC 10 (Ch) at [90] (Seephen Morris QC, sirting as Deputy High Court Judge),
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ever since this cause of action was first recognized in English law in Lipkin Gorman v Karpruale
Lite"® and Woolwich Equitable Building Society v Inland Revense Commissioners.®

E. Unjust Enrichment and Contract
One of the difficulties to be faced when dealing with commercial fraud is the potential overlap

between contractual and unjust enrichment daims. Most commerdal frauds invelve some
form of a contract since it is through the use of the contract that the fraudster instils the confi-
dence in the claimant victim to part with assets in mmfﬂrlpfumimdmunt:r-pﬂﬁ:rmm
that never materializes. This gives rise to a difficulr question: when is a daimant constrained ro
find his remedy within the law of contrace and when is he permitted o bring a daim outside
the contractual regime, making use of the law of unjust enrichment? Surprisingly, with some
notable exceprions,® there is not as much guidance as one might expect in the leading texts
on the interrelationship berween contract and claims in unjust enrichment.
In short, in general, where the law of contract and the law of unjust enrichment collide, it is
the law of contract which prevails.® This well established proposition was confirmed in the
decision of Cooke ] in Taylor v Motability Finance Lik?
Moa mﬂ}' is it troe thar, historically, restitution has tmng:ifgrcmndy where there s no
contract or no effective contract, bur there is no room fi y outside the verms of the
contract where what s done amounts o a breach n&&w ordinary contractual remedics
can apply and payment of damages is the secondary ity for which the contract provides. ™
In Taplor v Morability, the court was conce ith an employment contract which had
been terminated by the defendant. The cla had fully performed his side of the contract.
He argued that the rermination by the amounted to a repudiatory breach by the

defendant :nr.'n:li'lg'&u: claimant to ief outside the contract terms. Cooke | held other-

wise, maintaining that the daim entitled to damages for having provided services for
which he had not been paid. - as a contractual matter.

Cooke ] went on to say: <0
N>
[24]. ..Thcdrciﬂnn.m'w House of Lords in fofmeon ¢ Agnes [1980] AC 367, Phote Procucts
v Securicor Trangporr [1980] AC 827 and Lep Afr Sevvices Limited v Rolloswin fovestments

™ [1991] 2 AC 548,

® [1993] AC 70,

3 Virgo, The Primaiples of vhe Lavw af Restivution (2nd edn) ch 2; Birks, Unjns Bxrichmrens (2nd edn) 8993
G Meheel, ‘Unjust Enrdchiment, Discharge for Breach, and the Primacy of Contract” in A Barmows and Lond
Rodger (ods), Miappimg sbe Line: By in Memory of Peter Birks (OUR, Onford 2006); Gaff er Jone (8th odn) s

ra 210 o
P"'" Th-.uﬂr.ﬂmu-llﬁ?ﬁ] 1 QB0 7 14; Diimikard Shipping Co Lo v heternaiivnal Transpors Warkers Fearnarion
[1992] 2 AC 152, 165 per Lord Goff; Taplor » Bhaif (199%) 50 Con LR 70, 77 per Millers L) Pror Qe
.‘.F.Ev'iﬂlpng Co v Credigcorp Lid (" The Trident Beawry) [1994] 1 All ER 470, 4734, per Lord Goff.

[2004] EWHC 2619 (Comm), Sec alwo, Viego, The Principles of vhe Lawe af Reaivation (2nd edn) 40-2;
R Grantham and C Ricketr, "On the Subsidiarisy of Unjust Enrichmens” (2000} 117 LOR 27% A Burrows,
Undermanding the Law of Obligasions (Hart Pablishing, Oxford 1998) ch 2

M | 2004] EWHC 2619 {Comm) at [23]. Cooke ] was influenced by the comments of Lord Golf in Hendiersen
o Merrens [1995] 2 AL 145, 193 where Lond Golf sald there could be no concurrent labilicy In contract and tos if
the tortious liability was so [noonsistent with the contracrusl Babilivy thar it muse be taken m have boen cocluded
by the parties. The same approach applied with concrace and reseitution. But see A Terrenbom, "Subsising
Contraces and Failure of Consderation’ [2002] RLR | where Professor Tertenbom angues that there are ar lea
three draumatances where it may be possible to ralse 2 rsfrutionary daim notwithstanding the fact that the
contract has not been terminated. The author of Gaff ek fowes (7th edn) para 1-063, fa 89 s not convineed.
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Limiread [1973] AC 331 establish the position where there s a I'l'!'.l.l-dlliltlm'l'l of the contract
which is sccepted or which is effective 1o bring the contract to an end. In those circumstances
the contract is not rescinded ab initio, but furure obligarions are discharged from the moment
the contract comes 1o end. All accrued rights remain in being and, so far as executor elements
are concerned, the primary obligation to perform is replaced by a secondary obligation 1o pay
damages.

[25] The position is wholly different from thar where money is paid for a consideration which
whaolly fails. In such a case there is a roral failure of consideration and the money is recoverable.
Although this means the payer may escape from the consequences of a bad bargain, there is
no room for extending this 1o a sivuation where both parties have perforimed substantially and
there is a full and adequate remedy for breach of contract which will compensate the daim-
ant for any loss sulffered. The point is clearly set out in Goffid fomer .. . paragraphs 20-007 and
between PIE.E.HPI'I.I 20-019 and 20-023. The authors there say that there is no Enﬂlish author-
ity ro suggest thar an innocent party, who has rendered services or supplied goods, may dect
to sue in restitution if he has performed or substantially performed his part of the contract.
If therefore he can claim under the contract whether in debr or in damages, thart is the true
measure of his entitdement, bocause it is thar which he bargained for. [Fit were otherwise, not
only would the daimant be able to recover more than his contractual entitlement in respect
of bonus, but he could also seck 10 establish that he was underpaid in terms of salary despite
his agreement thercro.

[26] Moreover, . ... there can also be no justification, even if a restifutionary claim is available,
for recovery in exces of the contract limit. Such recovery Indo=if would be unjust since it
would put the innocent party in a better position than he welld have been if the contract had

been fulfilled. In deciding any quantum merit regard it be had 1o the contract as a guide
to the value put upon the services and also to ensure jfiisvice between the parties. ..

It is essential thar the relationship between thelsxistence of a contract and the entidement
to bring a dlaim in unjust enrichment is propeily understood. In essence, a clalm in unjust
enrichment must not interfere with the ability of the law of contract, and the remedies avail-
able thereunder, 1o deal with a contracrutal situation. This is not premised upon an antiguarian
view of the hierarchy of claims burbecause the presence of a contract has a direct impact on
the identity of the proper parties o a claim in unjust enrichment. Accordingly, in a time char-
ter dispute concerning the Yeeovery of overpaid hire, the House of Lords held in Paw Ocean
Shipping Led v Credircorp Lra¥® that the existence of a contractual regime to deal with the issue
of overpayments as berween shipowner and charterer prevented any resort to unjust enrich-
ment arising between charterer and shipowner's assignee. Lord Goff observed: °. . . as berween
shipowner and charterer, there is a contraciual regime which legislares for the recovery of the
overpaid hire. It follows that, as a general rule, the law of restitution has no part to play in the
marter; the existence of the agreed regime renders the imposition by the law of a remedy in
restitution both unnecessary and inappropriate. OF course, if the contract is proved never o
have been binding, or if the contract ceases 1o bind, different considerations may arisc. . "%

It is sometimes said that the availability of claims in unjust enrichment must await the
termination of the contract, It is certainly true that in most cases a claim in unjust enrich-
ment will not arise whilst the contract is afoor.?” However, it is not every case where the

¥ [1994] 1 WLR 161.

2% [1994] 1 WLR 161, 164E<F

an Hutmﬁf&ﬁw!ﬂlheﬂn} ch 3 where the assthomn p:l'dl:ti h'u:lrt'ful:ulrd.ap[ﬁua:h bascd upon assoss-
ment of allocathon of risdk under the contract as opposed 10 a blanket ban based upon the presence of a contruct.
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contract has been terminared that the door is open to a claim in unjust enrichment. It may
well be thar the contract has stipulared liquidated damages or restricts the entidement 10
recover damages generally. It may be thar damages are due for partial performance as Cooke
| indicated above.

(1) Proper parties to claim

Consider the position where one party (A) has dearly physically received the benefit of ser-
vices provided by another party (B) but pursuant to the terms of a contract entered into with
a third party (C), where Cis assoclated with A, such as being A's wholly owned company. Can
B bringa claim in unjust enrichment against A, notwithstanding his contractual relationship
exists with C? The answer is no.

In the recent Court of Appeal case of MacDomald v Costelle®™ A owned land upon which
B, as a builder, agreed with A's company. C, to undertake construction work. The conrract
relating to the construction was as between B and C, A's company. As owner of the land on
which the construction work wok place, A clearly received a benefit, burt the services giving
rise to the benefit were performed pursuant to the contract between B and C. A success-
fully appealed against the trial judge’s order that it was liable in unjust enrichment for the
benefit received.

‘The appeal raised rwo issucs.

(1) First, whether the enrichment received by A cadive'said to have been at the expense of
B. The Coun of Appeal ultimatcly decided, having succinctly outlined the arguments
tor and against, that in the absence of full.submissions on the point, they would not
determine this issue.?®

{2) Secondly, whether the daim in upjusienrichment should be permitred 1o undermine
the terms of the contract berweed B and C and the agreement as to the allocarion of risks.
As Etherton L) remarked:

The partics arranged the pransiction as one in which legally enforceable promises were made
only berween [C] and’{Bi even though the benefit of the contract was to be conferred on
|A]. The obligation Yo' jpay for [B's] services, and so the risk of non-payment, was contractu-
ally confined 1o [C]. If a claim was permined directly against [A] it would shateer that con-
tractual containment. It would also aleer the usual consequences of [C's] insolvency, which
was one of the risks assumed by [B] in contracting with [C], since a direct claim against [A]
would improve [B's| position over [Cs| other unsecured creditors . .. W

lam clear. . . that the unjust enrichment claim against [A] must fail because it would under-
mine the contracrual arrangements berween the parties, thar is to say, the contracr berween
|B] and [C] and the absence of any contrace between [B] and [A]. The general rule should
be 1o uphaold contractual arrangements by which parties have defined and allocated and, 10
thar exxent, restricted their murual abligations, and, in o doing, have similarly allocared and
cincumscribed the consequences of non-performance. That general rule reflects a sound legal
policy which acknowledges the paries” autonomy 10 configure the legal relations berween
them and provides certainty, and so limits disputes and livigation.®!

B [2011] EWICA Civ 930; [2011] 3 WLR 1341,

B [2011] EXWCA Civ 930; [2011] 3 WLR 1341 ar [20]-[22].
¥ [2011] EWCA Civ 330; [20011] 3 WLR 1341 ar [21].

M [2001] EWACA Civ 930 [2001] 3 WLR 1341 ar [25).
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In support, the Court of Appeal referred 1o various decisions such as Hampeon v Glamorgan  3.26
CC.* Brouwm & Davis Lid v Galbraith? Pan Ocean Shipping Co Lid v Creditcorp Ltd ™ and

the Australian High Court decision of Lumbers v W Cook Builders Pty Lt which support

the proposition that English (and Australian) law does not permit a claim in unjust enrich-

ment against A to recover a benefir obrained from B and which was provided pursuant ro a
contract between B and C.

In Pan Ocean Shipping v Crediteorp, Lord Goff provided the following observations: 3.27

. .- 25 bevween shipowner and charierer, there is a contractual regime which legislates for the
recovery of overpaid hire. It follows thar, asa general rule, the law of restinution has no part o
play in the matter; the existence of the agroed regime renders the imposition by the law of a
remedy in restitution both unnecessary and inappropriate. OF course, if the contract is proved
never 1o have been binding, or if the contract ceases 10 bind, different considerations may
arise, as in the case of fruscrarion . . . before the date of dererminarion of the contract, Trident's
obligation under clause 18 1o repay the hire instalment in question had already acerued due;
and accordingly that is the relevant obligation, as between Pan Ocean and Trident, for the
purposes of the present case. It follows thar, in the present circumstances and indeed in most
other similar circumstances, there is no basis for the charterer recovering overpaid hire from
the shipowner in restitution on the ground of toral failure of consider

. Pan Ocean never had any remedy against Trident in restiturion e ground of failure of
mmu‘ln’ﬂmn in the present case, its only remedy ag:m.uTndrmﬁ;ug under the contract.
| am of course well aware that writers on the law of restinur been exploring the pos-
a claim in restitution when he
rforming an obligation to a third
af a remedy in restitution in such

party . ... But, quite apan from the fact that the
circumstances must still be regarded as a matte e, it is always recognised that serious
difficulries arise if the law secks 10 expand Quf restitution to redistribute risks for which
provision has been made under an appli ontract.
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counter-intuitive: \&’
Appearances can deceive. ﬁqtm alten true that a defendant is not the immediate enriches

of the person who aciually conferred the enrichment. This happens where that person, in
conferring the enrichment, acts ar the behest of and on the credit of another. If | wanr 1o pay

£ [1916] AC 13. (A subcontractor could not recover from the respondent landowner for fees incurred in
building on dhat land pusswant to a contract between the subcontractor and the main contractor in drcum-
stances where the main contractar had become insolvent. There was no cvidence that the main contractor had
scved as the respondent’s sgent.)

B [1972] 1 WLR 997. (After an accident causing damage 1o As car, A's insurers (C) entered into a contract
with dﬁn}dwml to repair . C falled 1o pay the bill and became insolvent. Bs atempes 1o recover the monies
from A failed.)

Wo[1994] 1 WLR 161. (X time chartered a vessel from T with a provision for advance paymens. T had
entered ineo credit fcilities with R and assigned the time chamer receivables to BL T failbed 1o pay for repairs o
the vessel and its repudiatory condwct was sccepaed by X, thereby terminating the time charter. T was not worth
waing and so X unsuccesiully wed R for recovery of the money on the grounds of total failure of consideration. |

B [2008] 4 LRC 683, (L owned land and cnicred into a contract with C for C 1o undertake building work
on the land. T in facr, and withous knowledge or comsent of L, used B o carry out the work, B went inge lig-
widarion and i:l.lil;r.ﬂdn.mr-:rl.l.g}.u: rEI:I:H'I.'rFu‘F-I:I:td‘ tfl:-l.lﬂ:lingﬁum L. Thn:HtEh Court of Aonsiralia aflowed s
q:lvnj and dended the liquidastor was entitled to recover from 1)

[19v4] | WLR 11, 164=6,
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