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INTRODUCTION

This work aims to provide an in-depth analysis of the legal, financial, and eco-
nomic issues involved in the preparation of claims and arbitral awardé\er damages

for the breach of complex long-term contracts in international ar] ion, and to
provide guidelines for attorneys, financial and economic expgt(?,hnd arbitrators,
in order to overcome the challenges faced when preparin&fé}ﬁlages claim or an
arbitral award. In particular, it examines the way in which general principles of
damages law have to be applied to the determinatiot%pd che assessment of dam-

ages under complex long-term contracts. y@
AV

Chapter 2 analyses the following question;j&%hft is the standard for compensa-
tion?” Asexplained by Professor Hersch La{&:\pa{:ht, states were originally reluctant

to provide full compensation, howeveﬁ'a{\the beginning of the twentieth century,

both the award of lost profits and G

. \) , .
recognized, as shown by the wellwown Factory at Chorzéw case, which reflected

. # . . .
contemporary state practice:l- il compensation nowadays is considered a general

principle of law and it is al3e.the international customary law standard.
. A
<

ompensation principle were already duly

The principle of full ¢t @S ensation, which is the leitmotiv running throughout this
work, leads to the fiex? question: ‘Full compensation of what?’. In his seminal analy-
sis of the ‘Doctfine of Interest’ in 1855, Professor Friedrich Mommsen developed
the notion of interest through the so-called differential hypothesis, which is the dif-
ference between the economic situation with and without the breach of contract.
This refers to the ‘expectation interest” as further developed by Rudolf von Jhering.
Nowadays, the expectation interest is the difference between the hypothetical and
the actual economic situations after the application of limitations, and which can
be proved through the evidence available, which leads to the compensation of the
actual loss. This doctrine has spread throughout Europe, and was introduced by
Professor Lon L. Fuller and his assistant William Perdue in the USA in 1937 and
raised to perfection under the notion of the ‘buz-for’” premise in antitrust damages

' Hersch Lauterpacht, 7he Development of International Law by the International Court
(Cambridge University Press 1958) 315-16.
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Chapter 1: Introduction

claims in that country. The compensation of the expectation interest corresponds
to full compensation and is used in international arbitration, as will be shown in
examples throughout this book. Full compensation of the actual loss avoids over-
and undercompensation. This book will examine in detail how legal, procedural,
and quantification issues may affect the principle of full compensation and how
both under- and overcompensation will be unfair to one of the parties.

Chapter 2 also examines the role, function, and importance of damages law. It
outlines the relevance of compensation of losses caused by the breach of a contract
or an illegal act, which is necessary for the proper functioning of any legal, social,
and economic system. It provides an overview of the historic development from
the commutative and distributive justice of Aristotle as applied by Roman law
and further developed by the late scholastics in the Middle Ages, through to con-
temporary legal scholars and eminent economists, where the underlying notions
with respect to compensation are fairness and justice. These p}\%e the necessary
legitimation to any legal rules on damages. Fairness is gh(\@hiding principle on
which this book is based. However, as a subjective no@&deeds to be translated
into verifiable standards. NWQ

. . . N .
Chapter 3 starts with an overview showing th;i't}?ﬁg\‘ infrastructure projectssuch as
water distribution, railways, the Gotthard tyaitelyand the Suez Canal were financed
and operated by private parties, which.gff'!\%ninantly owned and operated infra-
structure until the early twentieth ceiiw:y."Thereafter, the first and second World

N
Wars and de-colonization led to miasswve nationalization. The situation changed

again in the 1970s with the a @ ce of the first Build-Operate-Transfer (BOT)
projects in Turkey. Thisled te ¢ Private Finance Initiative (PFI) in the UKin 1992
and the promulgation ofPiitlic Private Partnerships (PPPs) around the world. In
1996 the United I}Iaﬁa‘s\s Industrial Development Organization (UNIDO) pub-
lished the Guidg/{%('for Infrastructure Projects through Build-Operate-Transfer
Projects (‘the 5{‘(@‘\10 BOT Guidelines’) and a significant contribution was made
by the U ations Commission on International Trade Law (UNCITRAL)
through its Legislative Guide on Privately-financed Infrastructure Projects published
in2001 (‘the UNCITRAL Legislative Guide’) to assist countries in reforming their
legislations in order to make them suitable and attractive for privately-financed
infrastructure projects in order to promote economic growth and welfare. During
the last decades, the need for the provision of public infrastructure and services
by private parties has increased exponentially, supported by multilateral institu-
tions such as the World Bank, UNIDO, UNCITRAL, regional development
banks such as the Inter-American Development Bank, and other multilateral and
regional institutions. According to Professor Don Wallace Jr, private participation
in infrastructure and the provision of public services is inevitable and difhcult.

Complex long-term contracts used in project agreements for privately-financed
infrastructure projects in order to provide public infrastructure and services



Introduction

through private parties, such as PPP or BOT projects, are of primordial importance
for the world economy and disputes often result in high-profile and high-value
damages claims in commercial and investment arbitrations. Therefore, they will
be analysed in chapter 3 together with private-to-private complex long-term con-
tracts, which are found in industrial joint venture agreements, telecommunica-
tions, air-space, and other high-technology projects.

As shown in chapter 3, whereas detailed international rules have been developed in
the area of public procurement, models for complex long-term contracts have been
left to private institutions such as FIDIC (International Federation of Consulting
Engineers, foritsacronym in French), ICC (International Chamber of Commerce),
and other institutions, which are mostly limited to construction contracts. In
2008, FIDIC published the FIDIC Conditions of Contract for Design, Build and
Operate Projects, which are useful for a particular type of privately-fitanced infra-
structure projects. A fully fledged contract model for PPPs can be@6und in the
UK in HM Treasury’s Standardisation of PFI Contracts, whid(\?(,}ved as a model
for the first Mexican PPPs. Contract guidelines are provi /b§‘5 the World Bank
PPP in Infrastructure Resource Center. The developrfigw; *and the most impor-
tant legal documents, contract models, and legislativg i contract guidelines for
privately-financed infrastructure projects are exagfiti: d in this book. Both legisla-
tive and contract guidelines and model cont \S\.s contain interesting provisions
reflecting fair practices for the award of damcges in case of breach of contract,
using contractual mechanisms. <A
)

Complex long-term contracts for, @%nd public infrastructure projects are the
domain of project finance lawyer ad experts. Project finance is a legal and finan-
cial discipline originally devaloped in the USA. It was used for oil and gas projects
in the 1970s and later e);@cd to power plant projects, roads, railways, bridges,
telecommunication f‘ar‘%\"*’:s, and water treatment plants. It is based on a ‘nonre-
course or limited ‘e;urse financing structure in which debt, equity and credit
enhancement €tg combined for the construction and operation, or the refinancing,
of a particular ficility in a capital-intensive industry, in which lenders. .. rely on
any revenue-producing contracts and other cash flow generated by the facility. . . .2
In essence, project finance is about the contractual and financial mechanisms
used to make a project or investment happen. In the case of privately-financed
infrastructure projects, the state or state entity wishes to obtain public infrastruc-
ture and services for its citizens it could not otherwise afford, and the lenders and
investors wish to obtain a reasonable profit in accordance with the risks taken.
An understanding of the role of project finance for complex long-term contracts
based on income stream, and the design of such contracts using sophisticated risk

2 Scott L. Hoffman, 7he Law and Business of International Project Finance (3rd edn., Cambridge
University Press 2008) §1.01.
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Chapter 1: Introduction

allocation mechanisms in order to make a project or investment viable or ‘bank-
able’, is of importance when framing a damages claim or awarding damages. The
UNIDO BOT Guidelines and the UNCITRAL Legislative Guide provide rec-
ommendations for the ‘reasonable sharing of the benefits between the investors and
the host government’,? in order to make such projects successful. The ultimate aim
of project finance, as further explained in chapter 3, is to structure financings that
are robust enough to withstand long-term volatility and be sufficiently attractive
to lenders and investors.

Anunderstandingof theriskallocation mechanisms contained in complexlong-term
contracts, as explained in chapter 3, is of utmost importance for the awarding
of damages. Risk identification, risk allocation, and risk mitigation are essential
elements of complex long-term contracts, where the long-term character and the
complexities of the underlying project, multi-parties, multi-conttacts, technology
issues, and the quality of the legal framework in host states recﬁ:@ihe elaboration
of risk profiles based on a reasonable risk-reward approach, Qrﬁect agreements are
structured in accordance with such risk profiles. The c@ynding risk determina-
tion and allocation is relevant not only at the plannifrgstage and during the execu-
tion of the complex long-term project, but also th.:cs tablishing a breach, as well as
when evaluating damages and determining the &% licable discount rate to calculate
the present value of a future income stream \{\» analysed in chapter 6.

¢

&

(4 . .
Complex long-term contracts may b°\\:\as’5}1ﬁed in different manners. Contracts
with states or state entitiesand inte@ »nal administrative contracts found in legal

systems where these contracte@
)

notion of ‘contrat administratié- applicable throughout Latin America, are of par-

ject to public law, such as under the French

. . o . . .
ticular importance. Everywhen under the public law domain, states may act de jure
imperii or de jure gest/@&;\c, which gives rise to different legal issues. These contracts

. . ® A . . ..
are more rigid an@s\‘*c likely to lead to disputes due to political concerns.

7
4 .
Ithasbeen anflzed that there are no provisions that regulate complex long-term

contracts indfuropean codes of law.# The International Institute for the Unification
of Private Law (UNIDROIT) has already identified the need for particular rules
on long-term contracts and prepared a document for possible inclusion in the next
edition of the UNIDROIT Principles of International Commercial Contracts
(PICC). The notion of the ‘relational contract’ developed in the USA as a flexible
framework agreement for co-operation does not seem to correspond to the reali-
ties of complex long-term contracts, because the latter are characterized by ‘very
detailed and extensive regulation with the aim to avoid any ambiguity’.?

3 UNIDO BOT Guidelines 215.

4 See Stefan Grundmann and Martin Schauer, 7he Architecture of European Codes and Contract
Law (Kluwer Law International 2006) 12, 60—61.

> Michel Kerfetal., Concessions for Infrastructure: A Guide to their Design and Award, World Bank
Technical Paper No. 399 (The World Bank and the Inter-American Development Bank 1998) 108.
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Introduction

The rules of law on damages analysed in this work are ‘one size fits all. Under the
respective rules of law, the same rules apply to simple cases such as Pothier’s case of
a sick cow under French law, or the UK case of the swimming pool which did not
meet specifications (both mentioned in chapter 4), as well as to the loss of income
stream due to breach of complex long-term contracts The latter situation has a dif-
ferent nature and therefore it is necessary to analyse the application of general rules
of damages to these particular situations. The understanding of the characteristics
of complex long-term contracts, and, in particular, those based on income stream,
is, therefore, important for the identification of the relevant rules applicable to
damages claims.

Chapter 4 provides a ‘functional’ analysis of seven different rules on damages
as applied in the UK, USA, France, Mexico, Germany, the United Nations
Convention on Contracts for the International Sale of Goods (CISG)and PICC.
The different rules of law analysed provide different insights and scﬂ\ ns for dam-
ages claims under complex long-term contracts by using dlffp(\ﬁ, approaches in
order to arrive at full compensation. These rules of law copt#iy Bormative require-
ments such as breach of contract, the existence of a lo8ss2usation, the measure
of damages, and limitations such as foreseeability, ra}\ol eaess or adequacy, miti-
gation, and contributory negligence. The nommlc"" requirements, measures of
damages (interest protected), and limitations ,\\u the legal policy and systemic
aspects under the different rules of law. Forvxe )nple, the expectation interest and
the reliance interest, a distinction orlglnr\\>aeveloped by Rudolf von Jhering and
further developed by Lon Fuller witb #itam Perdue are subject to the social and
economic values of the applicabl(r'mﬁ of law.

Systemic differences are CVIQ ntin the measure of damages, where certain rules of
law protect ‘specific’ perf,o(h\aace through the performance principle, while others
protect the monetary e uivalent of performance under the economic benefits prin-
ciple. This reflects guﬁference between the cost of cure under civil law and the
difference in vdlue nder common law, as will be explained in detail in chapter 4.
However, whether the difference in value or the cost of cure is applied, full com-
pensation is the basic premise. This is valid even under the US theory of efficient
breach of contract developed as part of the Economic Analysis of Law, where the
respondent may breach the contract if it gains enough from the breach so that it
can compensate the injured party for its losses, yet still gain some benefits from the

breach.

The analysis of the different rules of law in chapter 4 follows the order mentioned
here, which includes other issues such as contributory negligence, undue enrich-
ment, and the notion of loss of a chance:

(1) Principles for damages claims.
(2) Requisites for a damages claim: (a) breach of contract, (b) existence and
classification of losses, and (c) causation.

5
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Chapter 1: Introduction

(3) Measure of damages.

(4) Limitations to damages claims such as (a) foreseeability and similar con-
cepts, and (b) avoidance or mitigation of damages.

(5) Other aspects affecting the damages claim in the form of (a) the date of the
determination of damages and (b) the level of evidence required and the
burden of proof.

(6) Penalties and liquidated damages.

(7) Considerations.

Chapter 4 starts with English law, which is without doubt one of the principal
rules of law applicable to complex long-term contracts, and which is characterized
by simple straightforward rules recognizing both expectation and reliance interest.
The aim of English law does not appear to be full compensation as this is considered
too harsh upon defendants and courts are afraid of overcompe@n. This has led
to broader grounds on which the right to performance is preteéted. The distinc-
tion between general and special damages derived from tbﬁ(ﬁhdmark case Hadley
v. Baxendale is the benchmark for the determinatiox\Q\:’moteness of losses, in
particular as regards the question of when consequei¥fa! losses are general damages
within the first limb of the aforementioned case. R%u?nt case law contains particular
rules as regards the assumption of responsibilis s effect on the non-remoteness
of losses related to risks assumed. The con}ay 1\}1.‘ measure of damages under English
law is the expectation interest in the fiiin.éf compensation for the difference in
value between the promised perforfizai:ce and the defective performance, which
leads to a financial equivalent b to a factual equivalent. This also includes loss
of profits. In particular, Engl vllja:v recognizes the bur-for premise.

US law is characterized by partial codification through the Uniform Commercial
Code and the Restatﬁ(':}nt (Second) of Contracts, which led to a significant devel-
opment of the lgvk’ﬁ%\s will be shown in chapter 4, US law appears to be based on
fairness to both\jaities, aiming at avoiding over- and undercompensation through
full comp&gsation of the actual loss, and is influenced by doctrines such as the
Economic Analysis of Law and the principle of efficient breach of contract, which,
however, do not reduce the level of protection of the promisee. US law, like English
law, does not recognize the principle of pacta sunt servanda in the form of specific
performance. According to Oliver Wendell Holmes: “The duty to keep a contract
at common law means a prediction that you must pay damages if you do not keep
it—and nothing else.’ The principal measure of damages is expectation interest
based on the but-for premise. The modern version of contractual reliance interest
was developed by Lon Fuller with William Perdue and both expectation and reli-
ance interest are expressly established in the law. Both English and US law are rich
in damages cases, due to their highly developed court systems, capable of handling
complex economic damages situations using balanced rules of evidence, which will
be discussed in detail in chapter 4.
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French law is based on a very high level of protection for the injured party, where
expectation interest in the form of cost of cure may be recovered even if this is
unreasonable. This, however, is irrelevant for income stream based complex
long-term contracts, as will be shown throughout this book. The function of dam-
ages law is to put the injured party in the position in which it would have been had
the contract been performed, which is the bus-for situation, although using a very
high benchmark of full compensation. The main instruments of limitation are the
requirements of causality and foreseeability; however, the latter does not apply in
case of bad faith. In spite of the idealistically high level of protection, the applica-
tion of the law is a matter of considerable discretion for the trial judge, with control
by the appeal court and the Cour de cassation limited to legal issues. French law
does not impose an express duty to mitigate damages but comes to similar results
through the notion of causality, as will be examined in detail in chapger 4. French
law is of particular interest due to its influence in many countries. %neasure of
damages of damnum emergens and lucrum cessans provides a g ‘e “Fndication of
damages and its distinction is not particularly relevant in ju 2\ ‘practice.

Mexican damages law follows the French Civil Cod@.\\vever, with few judi-
cial precedents. Due to its important oil and energyk 3C10%, Mexico is the source
of important commercial and investment arbltsa(l‘ 2 cases relating to damages
under complex long-term contracts with state\f{uues. Mexico has been a pioneer
in privately-financed infrastructure projects qu;atin America, and state contracts
have been submitted to arbitration since489%. Issues deriving from the French law
notion of the ‘contrat administratif’ C\ as limitations to the arbitrability of acts
of authority under complex lon( 11 contracts entered into with state entities,
appear throughout Latin America.”

German law is the sourgeb)many important doctrines of damages law, such as
the differential hypoth Nor but- ~for premise to determine the expectation interest.
Rudolf von ]herl wloped the reliance interest as an extra-contractual notion
which was o @ ently included into German law as a contractual measure of
damages. Germdn legal doctrine explains the relationship between the scope of
protection of a contractual provision (Schutzzweck der Norm) and foreseeability of
the loss through the test of adequacy. It has influenced international law with the
notion of the hypothetical normal course of events found in the Factory at Chorzdw
case. Modern German damages law, as reformed in 2002, follows contemporary
developments of international sales and contract law; however, it is characterized

by a casuistic approach and a strong influence of doctrine that makes access to

6 Herfried Woss, ‘Solucién de Controversiasalamparo delaNueva Ley Mexicana de Asociaciones
Publico-Privadas’ (2012/2013) 5 Lima Arbitration 185-94; Herfried Woss, ‘Mexico: Dispute
Resolution under the New Public-Private Partnerships Law’ (2013) Global Arbitration Review
(23 May).
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Chapter 1: Introduction

German law difhcult. Courts have a wide discretion when assessing damages and
strict rules of burden of proof do not necessarily apply.

CISG hardly plays a role for complex long-term contracts, even if it could apply in
the absence of an express opting-out provision, to power purchase agreements or
construction contracts where the value of the goods exceeds the value of services.
CISG is based on the principle of full compensation and the traditional notion of
damnum emergens and lucrum cessans as measure of damages, which may easily be
applied to sales contracts, but not to complex long-term contracts based on income
stream, as further explained in chapters 4 and 5. The CISG Advisory Council
Opinion No. 6 on the ‘Calculation of Damages under CISG Article 74" provides
an interesting insight into legal policy in favour of lost profits and loss of a chance
or opportunity, which is of general relevance, as discussed in chapter 4.

The PICC represent best legal practices of leading JurlSdlCthfb\@Cr than a com-
mon minimum standard. PICC are based on the prmcq; ,\1 1ll compensation,
however, they refer to the traditional notions of dam »mergem and lucrum
cessans instead of the modern notion of expectatl@%-&st which is a consid-
erable shortcoming, as explained in detail in c}, ter 5. PICC contain express
references to risk allocation, with respect to cory %’“atlon clauses and other provi-
sions that govern the effect of the mterfereooe\w the other party, or as regards the
relationship between exemption and Ju@"’\ ation clauses, force majeure, and the
foreseeability of losses, which are of ; wucular relevance for complex long-term
contracts. Reasonable certainty ipss has been incorporated into Article 7.4.3
PICC (Certainty of harm), whi qhas urther examined in chapter 4. The last para-
graph of this provision expressly states that where damages cannot be established
with a sufficient degree af ceitainty, the discretion of the court prevails. The pro-
cedural equilibrium estabiished in thar article is of utmost importance in order to
allow for full comrbts fation of damages through a learned estimate of damages, as
the applicationGctrict rules of burden of proof may lead to undercompensation
and wind@p fits for the respondent.

Chapter 5 provides an insight when analysing, framing, and proving a damages
claim under a complex long-term contract. It is divided into two parts. The first
part refers to commercial arbitration, whereas the second part focuses on the
particularities of investment arbitration and the measure of damages under the
Chorzéw formula. This chapter also contemplates three different damages situa-
tions: (1) the breach of a typical synallagmatic complex long-term contract such as
a power purchase agreement or a construction contract; (2) the breach of an atypi-
cal synallagmatic complex long-term contract based on income stream; and (3) the
breach of a complex long-term contract based on income stream entered into with
a state entity that amounts to a violation of an international legal standard or
international tort in investment arbitration. The emphasis of chapter 5 is on the
lost profits or lost income stream in typical and atypical synallagmatic contracts,

8
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and their differences and similarities when analysing, framing, and proving a
damages claim.

Particular attention is paid to the examination and explanation of fundamental
legal concepts such as the measure of damages in the form of expectation interest
and its intimate relationship with the differential hypothesis or busr-for premise,
which is the means by which over and undercompensation can be avoided, that is,
full compensation of the actual loss is achieved. The bus-for premise is: (a) a prin-
ciple accepted under all rules of law analysed including international law (‘to wipe
out all consequences’), (b) a comprehensive analytical method, to determine loss,
causation, and the measure of damages, and (c) the framework required in order
to calculate the quantum. The bus-for premise is increasingly used in international
arbitration, especially in the recent leading commercial and investment arbitration
cases, which are examined throughout this work. \

*

(2
Chapter 5 explains how the reasonable certainty of incomeys ;,\1\“1 is related to
the reconstruction of the hypothetical course of events undpb?bz bur-for premise,
which has to be compared with the actual course of e@k

tation interest. It further shows the importance ofsthizanalysis of contingen-

€0 obtain the expec-

cies when reconstructing the hypothetical coug;@\‘&vents in order to provide
evidence of the reasonable certainty of incowi= Nt also explains the relevance
of isolating the effect of the breach or v10;la§\*\ of an international standard in
order to reconstruct the but-for situatioﬁk be compared with the actual situ-
ation and then to obtain the actual fose¢o be compensated. This chapter also
explains how legal issues such a vy pothetical normal course of events under
the German law and the notions*f concurring and interrupting causality under
English law may lead to c%;ﬁ'ctely different results, as well as the differences
of burden of proof whersapplied to reliance interest under those rules of law.
Particular consideratiss s regards the measure of damages under international
customary law ar ("& tfound in chapter 5. In addition, it analyses the difference
between the reasonable certainty of income and the notion of foreseeability of
losses and examines the relevance of the test of foreseeability for contracts whose
very nature is the generation of income. These issues are compared with damages
situations under typical synallagmatic contracts and loss profits arising from
collateral transactions.

Chapter 5 further aims to clarify general damages law concepts, which cause con-
siderable confusion when applied to the interruption of income stream caused by
breach of contract or the violation of an international standard, such as damnum
emergens and lucrum cessans, expectation interest, and reliance interest. The justifi-
cation of the reliance interest from alegal policy perspective will be further analysed
in chapter 5. It examines in detail, both from a legal and economic perspective,
the implications of choosing the relevant date for the assessment of damages in the
light of the full compensation principle.

1.24
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The evidence available and the burden of proof are essential for damages claims.
Chapter 5 further analyses the effects of procedural rules on evidence and bur-
den of proof already mentioned in chapter 4, all of which reflect a rather liberal
approach based on procedural equity, taking into consideration the evidentiary
difficulties in forecasting the with and without breach courses of events. Damages
claims under complex long-term contracts based on income stream require partic-
ular economic and financial expertise from the outset of the preparation of a dam-
ages claim and as experts during the arbitration. The analysis of damages claims
is a cross-disciplinary matter where legal issues are tied to economic and financial
concepts and ‘language’ problems such as the understanding of economic concepts
by lawyers and of legal issues by economists are of utmost importance. This chapter
provides clarification on how these issues should be dealt with when framing and

economists’ and the importance of the proper communicatio treatment of

proving a damages claim. In particular, chapter 5 discusses the nrgtion of ‘judging
. . . . (2 .

legal and economicissues in order to arrive at a well-structuret t*amages claimand

a well-reasoned award. The experience in damages claimgfidntitrust or competi-

tion law damages arbitrations are of particular relevgk ' that respect, as further

discussed in chapter 5.
\

The last part of chapter 5 analyses the princip@ﬁ.tures of damages claims under
complex long-term contracts based on in \\ stream with state entities in invest-
ment arbitration. International law as apﬁﬁ-u *d in investment arbitration is analysed
in the light of the influence of prlva\\hw in the formation of international cus-
tomary damages law, as recognic\ i the Factory at Chorzéw case. The particular
measure of damages in this cdsc ai’d the rationale behind are explained. The objec-
tive is to show the difference i1’damages determination in commercial and invest-
ment arbitration. Parti\\}la; attention is paid to fair market value (FMV) as the
measure of damages(asitivestment arbitration and its application in case of partial
interruption of ,u‘.&:m stream over a certain period of time, as explained in more

detail in ¢ X4

Chapter 6 ptovides an insight into the economics of public and private contracts
and the application of the buz-for premise with respect to damages analysis both
under its original notion as well as the particular aspect of the buz-for premise
applied to FMV in investment arbitration. It begins by identifying the key aspects
of complex long-term contracts that tend to differentiate them from other types
of agreements, and draws parallels with agreements typically seen in infrastruc-
ture and utilities in public-private contracts, allowing inferences from investment
arbitration to be made. It further analyses the economic and financial effects on
damages of choosing the appropriate date of valuation and how to make the corre-
sponding adjustments in the situation where the date of valuation is different from
the date of the award. Double counting as well as situations of undercompensa-
tion are subject to extensive economic and financial analysis. Finally, the experts
survey the most frequently used valuation methods (and other methods not used

10
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as frequently), and comment on their application in the determination of damages
in international disputes. The experts make the important distinction between
two exercises that often are not the same: valuation and damages assessment; the
former as a more ‘canned’ exercise which may or may not coincide with the deter-
mination of damages, and the latter in a role whose mission is first and foremost, to
assist tribunals in determining the specific impact of specific actions in accordance
with the merits of a case, the facts, and the economic reality or assumptions that the
merits dictate. In examining this, the experts draw examples from public awards
in investment disputes and address, where appropriate, the key differences in dam-
ages assessment between commercial and investment arbitration.

The role of interest is examined in chapter 6 from an economic and financial per-
spective and in chapter 7 under the notion of interest as damages and as an inte-
gral part of damages valuation. If discount and pre-award interest rates are not
properly determined this may seriously affect full compensatlon\\@énalysed in
chapters 6 and 7. These chapters explain how pre- and postsa(\q\i interest rates
form an integral part of damages valuation; in particular, l& \f‘dercompensatlon

(described by Abdala,

Lépez, and Spiller”) or when not applying the correcthe W 'ard interest rate or not

and unfairness results from the so-called invalid round%r

choosing the correct date of valuation. Chapter W nines how the currency and
cost of arbitration issues are to be solved as pfg \\q the damages analysis through
the buz-for premise. ,ﬂ \}

This book underlines the fundamenta%egessmy for arbitral tribunals to learn to
deal with uncertainty and not any effort to make a learned, fair, and
well-reasoned estimate of incorp 3 proﬁts lost, rather than taking a shortcut to
reliance interest or ‘splittin t\tu‘ taby’. The aim of this book is to provide tools for
the preparation of dama,g;.%
where the damages sec: \"han be reconstructed, and the congruence of legal prin-
ciples and the econgn, u and financial models can be ‘verified’ or ‘falsified” in the
ﬁarl Raimund Popper, which means that findings may be rep-

licated. As such;' a selection of the relevant issues to be analysed must be made,

taims, which lead to well-reasoned and fair awards

sense used by

which necessarily means the exclusion of topics that might be of interest but are not
relevant for the purpose of this book.

Hypothetical and real arbitration and court cases are extensively used throughout
this book as examples of how to overcome the aforementioned legal, procedural,
and quantification challenges and to avoid insufficient or incongruent analyses,
misunderstandings, and misconceptions when claiming and awarding damages,
and to illustrate best practices in damages analysis and the award of damages. Any

7 Manuel A. Abdala, Pablo D. Lépez Zadicoff, and Pablo T. Spiller, ‘Invalid Round Trips in
Setting Pre-Judgment Interest in International Arbitration’ (2011) 5(1) World Arbitration and
Mediation Review 1-21.
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Chapter 1: Introduction

statements and analyses contained in this book are of a purely academic and illus-
trative character and may not be used as a statement or opinion of the authors in
any arbitrations and related procedures where they are involved. Chapter 6 of this
book was contributed by economic experts Professor Pablo T. Spiller and Santiago
Dellepiane; all other chapters were written by Dr. Herfried W6ss and Adriana San
Romadn Rivera.
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