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@
The choice of venue of an arbitration is often the ldst ¥césion made during the drafting of
a dispute resolution clause—itself often the last ¢t 3¢ agreed in a complex contract nego-
p Kol ag p g

tiation. Contracting parties all too often negle\\N) select a venue, either for lack of care or
because the topic is considered to be a métyriof personal preference too contentious to
address when a deal is ready to close/The chue is, however, much more than a matter of
personal preference or party convenie web, It plays a critical role in setting the legal founda-
tion for any resulting arbitratior,.
W

While most people familiar f’*\;h arbitration are at least generally aware of the role the venue
playsin determining both QN substance of and procedure for challenges to arbitration awards
after they are rendered{fhe iaw of the venue has an impact on every stage of the arbitral pro-
cedure. The law Qr itration and the judicial attitude towards arbitration at the place the
parties have chosen'(or that has been chosen for them in the absence of agreement) will most
critically determine whether the local courts will support or hinder the commencement of
arbitration proceedings. It will determine the availability and timing of challenges to arbitral
jurisdiction. It will determine the scope of independence and impartiality requirements for
the selection of arbitrators and the process for challenges to and replacement of arbitrators.
'The law of the venue can play a key role in determining access to evidence held by the oppos-
ing party or by third parties.

This book reviews the impact of the choice of venue in international arbitration by studying
these key legal issues affecting all phases of arbitration proceedings using a thorough and
comparative method across the most commonly used arbitral seats in the world. The aim
of this review is two-fold. First, both practitioners and users of arbitration will be able to
make more informed choices for the venues of their arbitrations. Similarly, when faced with
an arbitration in an unfamiliar jurisdiction, they will quickly be able to identify legal issues
that may affect their strategy—and their costs. Second, students of arbitration law will have
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Introduction

access to parallel, in-depth studies of multiple jurisdictions that go beyond a ‘practitioner’s
handbook’. Comparative legal studies of arbitration venues can find their start here.

No introduction can substitute for the detailed analysis that follows. We nevertheless aim
to present an overview of the broad range of topics affected by arbitral venue, while giving
insight into some of the key variations that can be found even between the leading centres
for arbitration practice.

Other than tangential references, questions of enforcement of arbitration awards are excluded
from this overview, and this book. Venue, after all, will take us only through the issuance and
subsequent challenge to an international arbitration award. Afterwards, the question of that
award’s enforceability will in large part be independent of the venue of its origin.

Sources of Law

In any jurisdiction, local arbitration law and international agreem \provide the legal
framework defining the international arbitration regime. Conce r&\g international arbi-
tration, the 1985 UNCITRAL Model Law on International €@&Gimercial Arbitration, as
amended in 2006 (the Model Law)' is generally considereditt € paragon of a law conducive
to international arbitration. Accordingly, a number of pfefmirient international arbitration
venues (Hong Kong, Singapore, Stockholm), as wel N jwisdictions on the rise as such
venues (Cairo, Dubai, Mexico City), have arbitrayi@;'»,aws based entirely or in part on the
Model Law. For jurisdictions traditionally per ‘\)\u as less arbitration-friendly, reluctance
to adopt the Model Law generally correlatg}\‘@.}} greater judicial interference with arbitra-
tion, even where this interference is not m \Q\! ated by the law, and a less effective arbitration
regime (Argentina, China, India). 2&:«”}1& hand, the arbitration laws of traditional
international arbitration strong {wsuchas London, Paris, New York, and Switzerland are
not based on the Model Law. Thisveiggests that the Model Law is not necessary for the estab-
lishment of a strong foundzgid for international arbitration, but that for up-and-coming
venues, the adoption of t* &Model Law is an important first step in developing a modern
arbitration regime an?\(gx‘ials their commitment to developing an arbitration-friendly legal
environment. /;

As far as int &nal sources of law are concerned, the 1958 New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards? is without question the princi-
pal international instrument governing arbitration. Of the 20 jurisdictions in this book,
every single state is a signatory to the Convention, regardless of its perceived stance towards
arbitration. The only tangible variable between jurisdictions in this respect relates to their
host states’ treatment of the principle of reciprocity: while some have committed to enforce
foreign arbitral awards under the Convention regardless of where the award was issued
(eg Dubai, Brazil (Sio Paolo), Egypt (Cairo), and Australia (Sydney)), others have ratified

the Convention subject to the reciprocity reservation, meaning that they will only enforce

1 UNCITRAL Model Law on International Commercial Arbitration (the UNCITRAL Model Law) (1985)
241LM 1302, with amendments as adopted in 2006.

2 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (the New York
Convention) (1968) 330 UNTS 38; 7 ILM 1046.



Court Assistance in Commencing the Arbitration

awards issued in other signatory states (eg China, India, the Russian Federation (Moscow),

the United Kingdom (London), and the United States).

Judicial Attitude to Arbitration

Judicial attitudes towards arbitration appear to correlate with how long-standing the practice
of arbitration is in the respective jurisdiction. Thus, courts in Hong Kong, London, Paris,
Singapore, Stockholm, Switzerland, and the United States tend to exhibit a markedly
pro-arbitration attitude. In London and Paris, there are even specialized judicial resources
dedicated to arbitration cases, the Commercial Courtand the Technology and Construction
Courtin London, and the bench of the juges d'appui, or supporting judges, on the Tribunal de
Grande Instance in Paris. On the whole, the courts of arbitration venues on the rise also tend
to be arbitration-friendly, even though the extent to which this attitude has been internalized
varies (eg it is very well developed in Dubai, and only recently adopted in Saoaolo). Among
the venues examined in this book, only a handful bear the risk of uns tive or even
anti-arbitration courts: Buenos Aires, where some court decisions indi :&Nudieial hostility

%) .
-4stment arbitration

towards arbitration, which may well be a by-product of the host 05"\3
cases against Argentina in the past years; India, where courts te Ue interventionist and
to set aside arbitration awards with some frequency; and 0s&w. where court practice can
be unpredictable. A
G
Y\'/
WAL
Court Assistance in Comn}gﬁtj\g the Arbitration
AN

N
Generally speaking, a dispute subject to ar ""f;\;ion should proceed largely extra-judicially,

as long as neither party is attempting to C\ cut the proceedings. In accordance with this
principle, most courts become involvé 14 the commencement of the proceedings only when
a party brings judicial proceeding:oov:r a dispute that another party considers subject to
arbitration. In these circumstaixebs; most courts follow the generally accepted principle that
the suit must be dismissed»afem ¢ as there is a valid and enforceable arbitration agreement in
place. The only exceptior aises in Vienna, where a court does not necessarily need to decline
jurisdiction over a digpdte covered by a valid arbitration agreement: instead, the court may
hear the dispute &ribunal declines jurisdiction, or fails to rule on its jurisdiction within
a reasonable time.

It is largely incumbent upon the parties to object to a court’s jurisdiction on the basis that
a dispute is subject to arbitration. A party’s failure to raise that objection before a certain
juncture in the proceedings is usually considered a waiver of the right to arbitrate the dispute.
Typically, a party must raise the objection prior to its first submission on the merits (eg in
Brussels, Dublin, Hong Kong, India, London, Mexico, Stockholm, and Switzerland), even
though some jurisdictions require that an objection be made before the party participates
in the proceedings in any way (Buenos Aires, Cairo, Dubai, and Singapore), while others
extend the waiver deadline until the first court hearing (China and Germany). In Vienna, on
the other hand, a court faced with a dispute potentially subject to arbitration may raise the
issue ex officio, even where a party fails to avail itself of the right to arbitrate.

In determining whether there is a valid arbitration agreement in place, courts will look to
a variety of formal and substantive requirements. Substantive requirements tend to be a

3



Introduction

question of contract law, covering matters such as the parties’ capacity to enter into the agree-
ment (eg in Brussels), or whether the agreement conveys a clear intention to arbitrate (eg in
Sydney and Vienna). The most ubiquitous formal requirement is that an arbitration agree-
ment be in writing, even though this is not necessary in every jurisdiction (eg an agreement
need not be in writing in Stockholm and Switzerland).

A number of jurisdictions treat the validity of an arbitration agreement separately from the
validity of the contract containing that agreement (eg Brussels, Dublin, Mexico City, Paris,
Switzerland, the United States, and Vienna). This approach—known as the principle of sev-
erability or separability—effectively immunizes the arbitration agreement from the nullity
or unenforceability of the overall contract.

Sometimes folded in the analysis of the validity of the arbitration agreement is the question
of the arbitrability of the dispute, or whether the dispute is capable of being settled by arbitra-
tion. Commercial matters are generally considered arbitrable, with some jurisdiction-specific
exceptions: some insurance contracts (eg in Brussels and Sydney), so \&roperty rights (eg
in Buenos Aires), some consumer contracts (eg in Dubai and Hong ﬂ}é}inteﬂectual prop-
erty matters (eg in London and Sydney), insolvency matters (egyi é,\mey), and disputes of
a public policy nature (eg in Moscow). Singapore arguably Se most liberal arbitrability
regime, deeming any dispute that the parties have agreed 4o Athifrate to be subject to arbitra-
tion, unless proceeding to arbitrate the dispute would coptrary to public policy. Criminal
and family matters are not considered arbitrable ir; ¢ urisdictions.

==y
VAN

N
Court Assistance in}\}&}inting the Tribunal
o)
Courts may also be called upon to asti ik the appointment of arbitrators to the arbitral
tribunal in cases of vacancy due fg\mre of the appointment procedure or the removal of
an arbitrator from the tribunal. Cewits typically have the power to make such appointments
in order to enable the arbitragict proceedings to continue. The exceptions to this are China,
Russia, and Hong Kongﬂ\%se courts do not have the authority to appoint arbitrators.
N,
A3
K\) Jurisdiction of the Tribunal

In cases in which the jurisdiction of the arbitral tribunal is challenged, most states follow
the generally accepted principle of competence-competence, pursuant to which an arbitral
tribunal is empowered to rule on its own jurisdiction. Indeed, in the majority of the jurisdic-
tions covered in this book, the principle of competence-competence is explicitly set out in the
local arbitration law and followed by the courts. One exception is India, where, even though
competence-competence is recognized by the law, its application has been undermined by a
recent court decision. In 2005, the Supreme Court of India held that where a court had
exercised its authority to appoint an arbitrator, questions relating to the jurisdiction of the
arbitral tribunal so constituted were to be finally decided by the court; the full implications
of this decision on the principle of competence-competence are yet to be seen.

3 SBP & Co v Patel Engineering Ltd [2005] 8 SCC 618.
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During the Arbitration

In other instances, the principle of competence-competence, while set out in the local arbitra-
tion law, may be limited. This is the case where, for example, the law also provides for recourse
to the courts on matters relating to the jurisdiction of the arbitral tribunal prior to the com-
mencement of the proceedings (London) or even during the proceedings (Stockholm).

Finally, in some jurisdictions competence-competence is not recognized under the local arbi-
tration law and is applied restrictively either because the law directs matters relating to the
jurisdiction of the arbitral tribunal to the courts (China, Germany) or arbitration institu-
tions (China), or because of judicial attitudes towards the doctrine (Buenos Aires, the United
States).

Even in jurisdictions that recognize and apply competence-competence, however, the courts
exercise judicial oversight over the tribunal’s determination on its jurisdiction. Typically, the
tribunal’s decision is immediately subject to challenge before the courts, with the exceptions
of Brussels and Paris, where the challenge against a tribunal’s jurisdiction can be brought

only after the conclusion of the proceedings, as grounds for setting aside th%gfard.
D

N
7
Courts’ Role in Enjoining Arbitratio S\’

Courts may also be seised to use their injunctive powers to r&'f&\c arbitration proceedings
from commencing or proceeding. However, this is not ccgnfnoh. In many of the jurisdic-
tions dealt with in this work, the courts have never befeised with such a request, and,
should one be made, the likelihood of its succeedi )s.uw (eg in Brussels, Dubai, Dublin,
Hong Kong, and Sydney). Some courts’ restrif;w"&};owers over arbitration are limited to
rulings relating to the validity of the arbitra,rL\‘Ys agreement or the tribunal’s jurisdiction,
and do not extend to enjoining arbitratiod proceedings (eg in Germany and Stockholm).
At the other extreme are Buenos Aj ,.Qu India: the Argentinian courts have enjoined
arbitrations involving government—o@d entities, and the Indian courts frequently take it
upon themselves to enjoin arbi?&fm'cn proceedings, including ones seated abroad. Finally,
while the courts in some jurisdisons are empowered to enjoin arbitration, anti-arbitration
injunctions are not issued. s‘\@‘lrming rates, arguably cither because of judicial restraint (eg
in Moscow and some FV;C§|11 the United States), or because the law limits the circumstances
where injunction }l,)propriatc (eg in Cairo, limiting injunctions to situations in which
the tribunal has fAiled to render a timely award, and London, where the likelihood of an
injunction largely depends on the procedural basis for the request).

During the Arbitration

The logical consequence of the initiation of arbitral proceedings should be that courts no
longer have to intervene in the dispute or in its resolution. However, courts may intervene
either to assist the arbitral process, or to prevent it from continuing. The venue will neces-
sarily have an impact on each of these relationships between the arbitral tribunal and the
domestic courts: the law applicable to the arbitral procedure or to different elements of the
arbitral procedure (such as the production of evidence or the calling of witnesses) will influ-
ence the pursuit of arbitration itself.

Although at first glance this might look like an obstacle to arbitration (why choose arbi-
tration if state court intervention will still be necessary?), overall, a balanced relationship

5



Introduction

between state jurisdictions and arbitral tribunals seems to exist in the different venues. This
is shown by the collaborative and complementary role generally adopted by state courts with
regard to arbitral tribunals.

The range of occasions leading to state court intervention is an important issue in choosing a
venue—indeed, counsel and parties will have to examine carefully the role given to the state
courts and the role these courts understand themselves to have. While some aspects of a law
might seem particularly attractive, others might not be—it will be necessary to analyse the
overall provisions of the law of the venue that can affect the arbitration. The multiplicity of
elements to be taken into consideration makes the choice of a venue in arbitration an alge-
braic activity with different unknowns to be determined.

Roles of courts in deciding challenges to arbitrators

Challenges are often first dealt with by the arbitral tribunal itself (eg in Argentina, Austria,
Germany, and Mexico). They can also be dealt with by the administering institution, when
the arbitration is not ad hoc.# Courts will rarely have the opportunityr(&

to intervene during the course of an arbitration when an administr{'f\k\‘body exists to oversee
challenges. For example, French courts have no jurisdiction to Y\""’w an institutional deci-
sion regarding a challenge, although they may ultimately the question upon a chal-
lenge to an award. In some jurisdictions, the institution’s €eeision may be attacked without
waiting (eg the Netherlands).® This is unusual and maéqét criticized as ignoring the parties’
intent to submit their arbitration to an administru@lnstitution. So long as the courts act

en be allowed—

quickly, however, it can be deemed an advanta; \'\,‘v providing a final view on the challenge
without needing to await a challenge to a ﬁ{ja Q&V}rd. In any event, it is clear that courts will
be called upon more frequently to inter.‘:\% in ad hoc arbitrations, where no institution

exists to review the challenge in the fa{(&:&mce.

There appears to be uniformity i(:ﬂs :onceptual basis for challenging arbitrators—namely
issues relating to their impattlalrty and independence. One exception is the English
Arbitration Act 1996, which deliberately omitted the term ‘independence’, precisely to
avoid controversy on thZ8etinition of the term. Although the dictionary definition of these
terms is seemingly un @m throughout the different jurisdictions, the interpretation of these
concepts is quitepvaticd. While often a question of degree, local particularities still appear—
in India, for&xample, a company’s employee may sit as arbitrator in a dispute opposing the

employer and another private company.

In reaction to the difficulty of setting clear standards for independence and impartiality, an
obligation of disclosure has progressively emerged not just as a procedure, but as an obliga-
tion in its own right. This obligation has recently been incorporated into different sets of
arbitration rules® and newly modified legislation (eg in Mexico). This emerging obligation,
which can be seen as displacing in some measure the underlying impartiality and independ-
ence obligations, has created recent turbulence in various jurisdictions. For example, French

4 ICC Rules 2012, Art 14.1.

5> A well-known example involved a challenge to an arbitrator in the courts of The Hague immediately fol-
lowing a decision by the Permanent Court of Arbitration not to accept a challenge within the arbitral proceed-
ings. See ] van Haersolte-van Hof, ‘United Nations Commmission on International Trade Law (UNCITRAL)
Arbitration Rules, 1976 in Concise International Arbitration (Kluwer, 2010) 187.

6 ICC Rules 2012, Art 11(2).



During the Arbitration

courts are leading the way in considering a failure of disclosure of matters potentially affect-
ing independence or impartiality as itself being a failure to meet the independent and impar-
tial standard. This occurred recently in the highly-publicized Tecnimont decision, which
annulled an ICC award after an arbitrator failed to disclose matters handled by his firm of
which he was in fact unaware.” The Tecnimont case itself, however, illustrates the difficulty of
evaluating compliance with the disclosure obligation and has created significant debate. The
question remains whether this decision—if it survives a pending review on cassation—will
make France more desirable as a venue by requiring the highest level of care on disclosure
or less desirable due to the fear that awards that can be years in the making will be subject to
attack on the basis of information that did not in fact affect the independence or impartiality
of the arbitrator.

The interpretation and application of the concepts of independence, impartiality, and dis-
closure may affect both the effectiveness of arbitration in general and the award rendered in
particular. Overly stringent criteria of impartiality and independence—and the concomi-
tant disclosure requirement—in any given venue may form a hurdle to arbi n, especially
in specialized fields in which there are a limited number of qualifie ’letrators. Ovetly
permissive criteria, however, may make it difficult to enforce the awa)f'\:"other jurisdictions,
because a tribunal deemed acceptable at the venue may be co@:d improperly consti-
tuted at the place of enforcement. W

\
Role of courts in implementing provisional measures‘p;bmional relief
==y
In some venues, arbitral tribunals are allowed to iss '\.tfers related to provisional measures
(eg in Belgium, Brazil, England and Wales, Frag}x:@?‘}rmany, and Switzerland). Indeed, the

ability of arbitral tribunals to issue provisional\heasures has become an important issue in
arbitration—and led to legislative amend :5(eg by Mexico).

'l . . . .
In some countries, the arbitral trlbu1€ Jpower to implement provisional measures is com-
plete, in that the existing legislatiou provides that the arbitral tribunal can impose a fine
on the parties until they complwith the measures ordered—as is the case in France and

Belgium. This is, howeves, #5%automatic: thus, in Germany, although the arbitral tribunal

has the power to issue previcicnal measures, it lacks the power to declare them enforceable—
7

“kzate courts to demand the enforceability of the measures. This sup-

the parties must go t((\

plementary proc@re adds both costs and time to the arbitration and is open to criticism.

State courts can have a role not only in enforcing tribunal-issued provisional measures, but
also in issuing such measures themselves, whether aimed at parties or at third parties. The
question is whether state courts retain this capacity at all times or whether that power is
put aside when arbitral proceedings are initiated. In some venues (eg in France), the courts’
competence with respect to provisional measures is generally limited to the period prior to
the constitution of the arbitral tribunal,® while in others, the courts have authority to order
provisional measures during the arbitration (eg in Germany, Mexico, and Switzerland). The

7 CA Reims 2 November 2011, SAJ ¢ P Avax v Société Tecnimont SPA (2012) ASA Bulletin 197, (2012) Rev
arb 112 (Regional Court of Appeal).

8 Code de procédure civile, art 1449. Although not yet tested, the courts in France would still be likely to
grant provisional measures after the tribunal is constituted in urgent and essentially uncontested cases or to

prevent imminent or manifestly illicit harm. C Jarrosson and J Pellerin, ‘Le droit francais de 'arbitrage aprés le
décret du 13 janvier 2011’ (2011) Rev arb 5, paras 17-18.
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Introduction

courts’ competence to intervene in the arbitral proceedings by ordering interim measures
may yet be circumscribed by the parties; thus, in England, the Sco#t v Avery clause means that
the parties have precluded any judicial remedy by the state courts, whether before or during
the arbitration.

Role of courts in compelling testimony and evidence

The question of the ability to ensure the presence of witnesses and the production of essential
documents in the arbitral proceedings is of course critical, as the reasoning of the award will
be based upon the facts derived from witness testimony and documentary evidence available
to the tribunal.

A preliminary issue is determining who can be called upon as witness in front of the arbi-
tral tribunal—in some venues, parties may not be allowed to appear as witnesses (eg in
Argentina). This will, of course, pose great difficulties insofar as the interest of arbitration
is precisely its flexibility in providing private resolution to (generally commercial) disputes.
In French court proceedings, for example, parties and employees of, OQES may not testify,
which is seen as a hurdle in judicial commercial proceedings. In g}ce, this limitation is
often circumvented by introducing an arbitration agreement br\' ‘en commercial parties,
which will lead to a more flexible procedure, allowing parm& cheir employees to testify.
No such exit door is available in arbitration in Argentma§\

A peculiarity of arbitration, of course, is that it is borp S contractual agreement and is thus
limited to those parties that have consented to,@h\axlon One consequence of this is that
the arbitral tribunal has no authority over dn{l\butles and cannot compel third parties to
testify. It may therefore be necessary to rel" = state courts for assistance in obtaining evi-
dence. Whether the parties or the arbitgalt! },unal will be allowed to apply to the state courts
for this depends on local legislati Qo;ne venues (eg in France), a filter will be imple-
mented as parties will have to re( t wne arbitral tribunal’s authorization before applying to
state courts to ask for a third paity s testimony. The assistance of courts may go to issuing a
subpoena to a potential Wi‘\%Sb in an arbitration proceeding (eg in Singapore and Sydney).
In India, the courts m#} issue summonses for witnesses to appear in front of an arbitral
tribunal, whether aeil cribunal’s request or at a party’s request (following approval of the
arbitrators). If the(¥itnesses were not to comply, they could be sanctioned for contempt of
court. Thesefsystems have their limitations, however, as subpoenas will likely be enforced

only in the country of the court issuing the order.

Solutions to this difficulty may come in surprising ways. Thus, in Belgium, the arbitral tribu-
nal may not be able to hear a witness when it refuses to appear before the panel or if it refuses
to take an oath when required to do so. The parties can be authorized to request that a state
court hear the witness, the arbitral tribunal relying on the testimony thus provided. This may
be considered as a good alternative way to obtain the necessary information. However, this
also means that the arbitral tribunal will not have direct access to the witness and will not be
able to ask questions or assess the witness’s demeanour. In Austria, this difficulty is set aside
as the arbitral tribunal and the parties will be allowed to assist and participate in the witness
hearing in front of the state courts. This may indeed be the high water mark of collaboration
between the judiciary and arbitration tribunals.

Although oaths are generally not considered necessary, it is habitual that arbitrators will ask
witnesses to acknowledge that they will tell the truth. While criminal prosecutions are rare,

8



During the Arbitration

witnesses who lie in arbitration proceedings can variously be subject to criminal and/or civil
liability.

Some parties may request—sometimes simply for cultural reasons—that a witness be sworn
in. Swedish legislation provides that if a party considers an oath to be absolutely necessary for
a witness testimony, the examination will have to be realized with the assistance of a district
court judge. Careful attention to whether a witness must be sworn in or not in a given venue
may be of crucial importance at the moment of evaluating the validity of the award.

Regarding the preservation or the production of evidence, the arbitral tribunal may also
need to rely on the assistance of state courts. Parties may apply for the preservation of evi-
dence to the arbitral tribunal (eg in France and Germany), to state courts when the arbitral
procedure has not yet been initiated (eg in France), or to the competent arbitral authori-
ties (eg in China). Regarding the production of evidence—in particular evidence held by
third parties—the cooperation of state courts becomes crucial. A balanced position seems to
have been reached in different venues (eg in France and Sweden), where pa\igs may obtain
evidence held by third parties by applying to state courts after being so @orized by the
arbitral tribunal. This implies that the arbitral tribunal itself will npt k’\howed to require
the state courts’ assistance in obtaining evidence. In Germany, beslNa bitral tribunals and
parties (with the arbitrators’ consent) may apply directly to tfg&&man courts to have their
support in taking evidence. Courts, however, will not havéxt'ic power to compel document
production (by parties or by third parties) and will bse' #2ow=d to draw adverse inferences
only from any refusal. W ~\.J

More expansive assistance by the courts has be¢n g;glemented in the United States in the
wake of the 2004 /ntel decision of the Supreme, \(N irt.? In that case, the Supreme Court indi-
cated that arbitral tribunals seated in other $ienwés may be foreign or international tribunals’
under the terms of section 1782 of c‘é}a of the United States Code, which provides for
judicial assistance in obtaining evidert=tor such tribunals. Various federal courts have since
granted assistance to arbitral trib sk in the preservation and production of evidence. Both
parties and the arbitral tribu ﬁl\}uy request the assistance of the federal courts in obtaining
evidence for the arbitral p;&ée‘iings, which may impose penalties for failure to comply with

a production order. 7

In Ireland, a spe C%l‘OViSiOH of the legislation specifies that the High Court may assist
foreign-seated arbitral tribunals in taking evidence located in Ireland; this, however, is lim-
ited by the requirement that the parties specify that the Irish High Court is allowed to make
document discovery orders. The most expansive view regarding foreign-seated arbitral tribu-
nals thus seems to be embodied by the US jurisprudence.

As to the authenticity of documents provided to the arbitral tribunal, the powers granted to
the arbitrators differ from venue to venue. Whereas the arbitral tribunal’s power to evaluate
the authenticity of an element of proof has long been admitted in France,™ legislation in
other venues does not grant arbitrators that right—thus, in Belgium, state courts have
the prerogative to evaluate the authenticity of a document. This can be considered to be

9 Intel Corp v Advanced Micro Devices, Inc 542 US 241 (2004).
10 CPC, art 1470.
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an unnecessary burden, causing both supplementary delays and costs to the parties to
arbitration.

Restrictions/requirements regarding the ability of foreign practitioners to appear
as counsel or arbitrators

There are few, if any, restrictions or requirements regarding the ability of foreign practition-
ers to appear as counsel or arbitrators. Proper qualifications are generally left to the parties’
discretion; an insufficiently qualified arbitrator may be removed under English law on this
ground.

The lack of nationality-related criteria is probably due to the fact that, although materially
localized, international arbitration is independent of any state procedure or substantive law.
Nationality issues are more relevant regarding arbitrators—parties may, as such, prefer that
none of the arbitrators sitting on the panel shares the nationality of one of the parties. This
would usually have to be expressly mentioned in the arbitration agreement, as this question
is generally not dealt with by the applicable legislation (eg in France, %ﬁany, or Mexico).

Whether arbitrators may or may not be required to be of a differen é\f' \onahty than the par-

ties is currently being analysed by the European Commission ir# ’/wm] case."

A more recurrent restriction on counsel or arbitrators W@M;m to be professional quali-
fications. If having the bar exam is not a condition 11> Beigium, the qualification as agent
daffaires bars the person from acting as counsel in 9;- ?ﬁ"tlon A contrario, in Mexico, hav-
ing the bar exam is a mandatory requlremen\,g\p Zrticipation as counsel in arbitration

proceedings. ‘ C \)

Local requirements for conduct of arbitra® \ 11 hearings (limitations of language,
swearing of witnesses, etc)

Hearings are not mandatory 1nGL\uat10n although they are held in most proceedings.
The local requirements for the ccnduct of hearings must be determined before choosing the
venue, as they are not necc‘simly known or even expected by the arbitrators or the parties.
The respect of these loczfaequirements is crucial to protect the validity and enforceability of
an ensuing award. C :u2rally, the basic principles of legal hearings are to be respected—fair
and equal treat \Qu the parties, due process, and assistance by counsel chosen by the par-
ties. These r rl&eneral conceptions of the right of access to justice.'

As legislators seem to be aware, imposing too many local particularities might be seen as
a hurdle for the development of a venue for international arbitration. As such, few local
requirements for the arbitration hearings themselves are to be found. As explained earlier,
regarding the swearing in of witnesses, there are usually no provisions in the laws of the
different venues described throughout this book. Equally, there are usually no manda-
tory language provisions, except in some very restrictive cases, for example in Brazil, where
public-private partnerships and concession disputes submitted to arbitration must be con-
ducted in Brazil and in Portuguese.

" Following the decision of the UK Supreme Court’s in Jivraj v Hashwani [2011] UKSC 40.
12 See eg the European Convention on Human Rights, Art 6; and the 1966 International Covenant on Civil
and Political Rights, Art 14.
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The Award

The Award

The award is the final result of the arbitral proceedings, granting the parties rights that
are to be enforced. The award must respect some basic rules in order to be recognized and
enforced.

Mandatory rules as to form

Awards must comply with certain basic formal requirements in order to be effective, and
ultimately, to be recognized and enforced. Some elements are basic guarantees of the award’s
existence and authenticity, for example the names of the parties and of the arbitrators, the
signatures of the arbitrators on the award, the date, and the seat of the arbitration. Each of
these elements will have bearing on the award—for example the date will determine the
moment the award has res judicata; the seat of the arbitration will determine the jurisdiction
for the annulment procedure. The absence of some of these elements will nownecessarily per
se lead to a possible setting aside of the award, such as the lack of a date & Austria and
France). Some states may require more elements, which must be carg£ui 7 studied before-
hand, as they may seem unusual to the parties and their counsel. On¢'exsmple is the require-
ment, in India, to have a stamp on the award in accordance wg /ndian Stamp Act.

The reasoning of an award is considered to be a formal regitreritent rather than a substan-
tive requirement. State courts are not allowed to revievg'lﬁc}ﬁ)itral tribunal’s reasoning, but
only to check whether the arbitral tribunal motivated ;\“Zcision on a prima facie reading of
the award (eg in Belgium, France, and Mexico). !"'Qoligation to include the reasons may,
under Austrian law, be excluded by the parties (auy stage, whether expressly or implicitly.
Such a decision implies that the parties wa@ 2 right to request that the award be set aside
for lack of reasoning. (. 9

.
-

Mandatory rules as to substance _,

It must be kept in mind that, i Most countries, the substance of the award will not be subject
to review by courts. As su¢ @‘hough there are some mandatory rules as to substance, these
will not be reviewed in,c};i“, but only in a formalist manner.

&
Thus, for exampq\ award must answer the claims of the parties in accordance with their
chosen law and establish the costs and damages to be attributed to the parties. Some legisla-
tion provides for a default, applicable law if the parties have not chosen one, for instance in

India when all the parties are Indian.

In some countries, there is determined content as to costs, for example whether the award
on costs shall include counsels’ fees or not (eg in Germany), or whether the parties can agree
in advance that each side will bear its own costs (as is the case in Ireland). There may also be
determined content for damages. For example, in some venues punitive damages will not
be admitted or enforced (eg in Mexico). In other venues the issue is unresolved, for instance
in France, where the courts have recognized a foreign judiciary decision applying punitive
damages, when these are forbidden in French law. It remains to be determined whether the
same approach can be retained for arbitral awards.
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Post-Award

Despite the extent of the venue-related issues reviewed above that may have an impact on an
arbitration proceeding until the award is rendered, it is often the case that the venue is of only
incidental effect on a smoothly run arbitration until the award is in hand. It is post-award,
and in particular if one party seeks to set the award aside in front of the courts, that the choice
of venue will show its most important effects.

Local standards for setting aside/annulment

The basic standards for setting aside or annulment of an arbitral award are fairly standard
across all venues, and they track the grounds for refusing enforcement set in the New York
Convention. Some venues have, however, generated additional grounds for the annulment
of an award or interpreted the core standards in ways not generally accepted elsewhere.

In particular, although the United States generally accepts that courtgsmay not review the
substance of an international arbitration award, a concept of ‘manifededisregard of the law’
as a ground for annulment continues to appear. Despite some v(\’mpts to justify this con-
cept as procedural, it inevitably implies that the courts will & nito the merits of the case.
A similar practice exists in England, although on the basiseilear statutory authority, where
it is possible to appeal against an award on a point of f& Qg some instances. However, this
cannot be generalized to all common law venues. éf “fantive review of an award is as such

prohibited in Ireland, Hong Kong, and Smga};'&u\\'

Of the core grounds for annulment existin gﬁ abi¥enues, the most undefinable notion is that
of aviolation of public policy, varying acden dngto each state’s interpretation of the concept.

For example, Singapore has distin lc\ {Setween the grounds for breach of public policy
and breach of natural justice, whéreos 1o most states (in particular civil law states), a violation
of basic principles of natural jusice (such as due process) will be encompassed by the notion

of public policy. \
N

Public policy can, of; \Q‘se, be highly dependant on political elements. As such, and as
underscored by ]mﬂ\m Tao, the concept of public policy in China is malleable because it
is highly dep \t on political preoccupations and interests. The influence of politics may
also be seen i, other countries, such as in Argentina, where opportunistic decisions have
led to loosely-reasoned conclusions, preventing a clear development of the notion of public
policy. However, as highlighted by Alejandro M Garro and Michael Fernandez, these deci-
sions are not necessarily being followed either by lower courts or by the Argentine Supreme
Court of Justice.

The approach to public policy may either define the attractiveness of a venue or become one
of its worst marketing points. Thus, the French position regarding the verification that the
award is not contrary to public policy is generally hailed as a very liberal approach—with
only the most egregious violations of international public policy, rather than domestic public

'3 Substantive challenges are possible according to Hong Kong law, but only if parties have opted for this.
That is usually not the case in international arbitration.
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policy, being considered. However, this approach can be criticized as leading to the absence
of any real control of awards for the respect of public policy."* A contrario, the Indian con-
ception of public policy, including the patent illegality of the award, its unfairness or unrea-
sonableness, has led to criticisms of the Indian system as unreliable. In Singapore, a leading
regional centre in international arbitration, the courts consider themselves entitled to correct
an arbitral tribunal’s decision on the issue of illegality.

The timeframe in which parties may demand the annulment or setting aside of an award
for violation of public policy is also significant in evaluating the importance granted to
this ground by each venue. Whereas in France this particular ground is not treated differ-
ently from the four other grounds allowing the setting aside of an award, other venues have
granted longer timeframes or even decided to have no time limits for parties to raise an argu-
ment based on the violation of public policy.

Whether deemed to be arising out of public policy or not, it is important to note a new
ground for setting aside arbitral awards that has been developing in recent years: an award
may be annulled if it has been obtained by fraud in Austria or in Belgiuf/ While under
Belgian law there is no limitation to raise this particular objection, in. 'I)\lan law, the party
must raise its claim in the four weeks after actually learning of t&@%@ mstances giving rise
to the challenge. «

Local procedures for setting aside/annulment QR

Although time limits may differ according to the g,{l' ?n%s underlying the request for the
annulment (see the preceding paragraph), the time*\iy its for seeking annulment are gener-
ally short. They range from one month (eg in R \\1‘3 to six months (eg China), with most
venues keeping the UNCITRAL-defined ti fe‘h}ait of three months (eg in Brazil, Germany,
and Sweden). In some countries, su ,Qtary recourses are available, through consti-
tutional contestation of the decisiofi.0f the court regarding the request for setting aside
(amparo, eg in Mexico). NS

B

Parties and counsel must al ‘b\%Y in mind that any action to set aside an award will have
to be carried out in the lcfd\Q‘)urts of the venue of arbitration. This can have a number of
effects on procedural f;él\ncy, party comfort, and cost. The most obvious example is that
local litigation gg&y leads to local language requirements (in France, proceedings will
be in French, whil&in Belgium, proceedings may be in French or in Dutch). This means not
only that pleadings will be in the local language, but also that the award being challenged
may need to be translated—although in Germany, the requirement of translation is often
waived for English-language documents. Parties will also need to engage local counsel, to
the extent the counsel used in the arbitration are not admitted to practice in the courts of
the venue.

Finally, the time and cost associated with local annulment actions varies tremendously from
venue to venue. In most civil law venues (and notably France and Switzerland, where the
courts have extensive experience with such actions), annulment actions are relatively quick,
with only very short hearings. Costs are accordingly low. In other civil law venues (eg in

14 P Mayer, ‘La sentence contraire a l'ordre public au fond’ (1994) Rev arb 615.
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Stockholm) and many common law venues, local court procedures can involve lengthy hear-
ings with the accompanying costs.

Each of the issues presented in this overview, and analysed in great detail for each of the
covered venues in this book, can individually make the choice of venue a critical moment
in the decision to arbitrate disputes. Taken together, the choice of venue in international
arbitration should never be taken lightly.
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