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according to law (except determined or confirmed to be collectively-
owned according to the law); and

(iii) forestry, pasture, mountain, waste land, ocean beach land, river
beach land or other land which the State has not determined to
be collectively-owned land.'

2.2 Collectively-owned Land ( & §% + 3b)
2.2.1

In 1950 immediately after the establishment of the PRC, a so-called
land reform movement was conducted throughout mainland China,
The Committee of the Central People’s Government promulgated the
Land Reform Law of the People’s Republic of China,"” providing
the principles and implementing rules regarding land reform in the
rural areas. The major purpose of the land reform was to confiscate
land owned by the so-called ‘exploiting class’ and distribute it to
the poor peasants. According to the Land Reform Law, after the
completion of the land reform, land title certificates would be issued
by the government and the right of all land owners to freely operate,
transfer and lease land would be respected.

By the end of 1952 and the beginning of 1953, land reform was
largely completed in most parts of mainland China except those areas
inhabited by minority peoples such as Xinjiang and Tibet.”® Uton
completion of the land reform, State ownership and peasants’ private
ownership of land co-existed for a few years until 1956. Ji~1956,
the First National People’s Congress adopted the Model Asticles of
Association of Advanced Co-operatives of AgriculturaliProducers,'
pursuant to which peasants who joined the co-operatives must transfer
their major production materials such as privatelyowned land to the
collective ownership of the co-operative.”” Dxfing: the nation-wide
movement of establishing Advanced Co-operatives of Agricultural
Producers which started in 1956, the private land owned by peasants
in rural areas was gradually transformed into land collectively-owned
by co-operatives. By the end of the 1950s, no privately-owned land
existed in the rural areas.

Land Reform in Rural Areas

11 Land Administration Implementing Regulations, art 3.

12 Land Reform Law of the People’s Republic of China, adopted on 28 June
1950.

13 The Land System of the People's Republic of China — Land Reform and
Grant and Transfer of Land Use Righis by Nan Lu Ming and Xiao Zhi
Yue (P EAREAEMLELESE — LM AR ER + 304k A HH
i #8232 ) (China Legal System Publishing House, 1991) p 8.

14 Model Articles of Association of Advanced Co-operatives of Agricultural Producers
(mén B ¥4 & 444 7 8 % 42) (Model Articles of Association), adopted
on 30 June 1956.

15 Model Articles of Association, art 13.
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9.2.2 Definition of Collectively-owned Land

The Land Administration Law provides that land in rural villages
and suburban areas shall belong to collectives, with the exception
of land which belongs to the State according to law, and that foundations
of houses and the land and mountains reserved for use by individual
farmers (& % # - § % L) shall belong to the collectives.'® Land
owned by collectives shall be owned by the farmers in the rural
villages and shall be operated and managed by rural collective economic
organisations such as rural production co-operatives or committees

of villagers."

2.2.3 Requisition of Collectively-owned Land for
State Construction

Chapter-4 of the Land Administration Law briefly touches upon the
requisition of collectively-owned land for State construction projects.
The Beijing Land Administration Measures set forth the approval
t.mits, detailed procedures for requisition of collectively-owned land
for State construction purpose and the compensation.

2.2.3.1

If the land to be requisitioned is arable land with an area of 1,000
mu'® or more or non-arable land with an area of 2,000 mu or more,
the local municipal people’s government shall review, verify and
submit the requisition to the State Council for approval. The municipal
people’s government shall have the authority to approve the requisition
of arable land with an area of less than 1,000 mu or non-arable land
with an area of less than 2,000 mu. The district or county people’s
government shall have the authority to approve the requisition of
non-arable land with an area of 10 mu."

Approval Limits

2.2.3.2 Required Application Procedures

The land user shall first file an application, together with the preliminary
design, annual construction plan and other relevant documents and
the Construction Site Planning Permit ( 3 & ] 3 8 3] 2F T 3% ), with
the municipal, district or county land administration bureau depending
on the size of the land. If the municipal, district or county people’s

16 Land Administration Law, art 6.
I7 Land Administration Law, art 8.
18 1 mu = 666.7 sq m.

19 Land Administration Law, art 25.

20 Eﬂr details of the Construction Site Planning Permit, please see Ch 4 of this
ook,
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government approved the application after a review, the land
would be allocated by the land administration department to
the applicant without consideration;

(ii) if the land required was currently being used by another State
institution, military unit, school or State-owned enterprise, the
State had to obtain the required land by means of a requisition
after making proper compensation or placement arrangements
for the affected persons or units in a manner similar to that
described in Section 2.2.3.3 above. However, the compensation
for requisition was determined on the basis of the losses suffered
by the previous land users. Article 7 of the Measures for the
Requisition of Land for State Construction® provides that the
compensation fee for the requisition of land shall be estimated
and determined by the local government together with the new
user and existing users of the land to be requisitioned.

3.1.2 Land Used Without Compensation And For
Indefinite Term

Once the land was approved for allocation to land users, land users
were entitled to use the land without any payment to the State except
for the payment of compensation for requisition of the land to its
former users in some cases.* In addition, when the land was allocated,
no definite term on the use of land was stipulated; therefore, (e
land user could use the land indefinitely until the land was required
by the State for a new construction project.

3.1.3 No Transfer Allowed

Users of allocated land were prohibited from transferring the right
to use the land by way of selling, leasing, merigaging, donating or
exchanging the right. If the land user did not use the land any more,
the land must be returned to the State without consideration and
could be allocated by the State to another unit in need of land."

39 Measures for the Requisition of Land for State Construction ( B % & # 4£ i £ &
# %) (Land Regquisition Measures), promulgated on 18 October 1957.

40 See the Reply of the Administration Council to the Issue of Collection of Land
Use Fee or Rent from State-owned Enterprises, Institutions, Army and Schools
for the Occupation and Use of Land in Suburban Areas ( 3 # Bt W 7% # B FH%E
BH-#E -SERFSATHLRERIRERNFAALHAGRA ),
issued on 24 April 1954. (It states that the land occupied and used by State-
owned enterprises shall be regarded as the assets of the said enterprises; no
rent or use fees need to be paid to the government. No rent or use fees shall
be paid in respect of the land occupied and used by institutions, the army or
schools as well.)

41 Land Requisition Measures, art 15.
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5.2 Compensatory Land Use System (1979-1990)

The first attempt to create a compensatory land use system came on
the coat-tails of encouraging foreign investment in the PRC as a
result of the adoption of an open door policy by the PRC in 1979.

3.2.1

In 1979, the PRC promulgated the landmark Law of the People’s
Republic of China on Sino-foreign Equity Joint Ventures.'* The EJV
Law provides that ‘the investment made by a Chinese partner may
include the provision of site use rights to the joint venture enterprise
during its period of operation. If site use right does not constitute
part of the Chinese partner’s investment contribution, the joint venture
enterprise shall be required to pay to the PRC government a fee for
use of {fie site.’* The imposition of a site use fee on FIEs indicated
the #n‘b of the era where land was used for free. The Rules for the
Iminlsmentation of the Law of the People’s Republic of China on
Sino-foreign Equity Joint Ventures,* the Law of the People’s Republic
of China on Sino-foreign Co-operative Joint Ventures,” the Rules
for the Implementation of the Law of the People’s Republic of China
on Sino-foreign Co-operative Joint Ventures,*® the Law of the People’s
Republic of China on Wholly Foreign-owned Enterprises,*’ and the
Rules for the Implementation of the Law of the People’s Republic
of China on Wholly-Foreign Owned Enterprises*® all reflect this new
compensatory land use system.

Governing Law

42 Law of the People’s Republic of China on Sino-foreign Equity Joint Ventures
(¥ EAREfE ¥4 K84 o %%) (EIV Law), adopted on 1 July 1979
and amended on 4 April 1990.

43 EJV Law, art 3.

44 Rules for the Implementation of the Law of the People’s Republic of China
on Sino-foreign Equity Joint Ventures (EJV Implementing Rules) ( + % A K
Ao @ b b4 e A S E R T ), effective from 20 September 1983
and amended on 15 January 1986 and 21 December 1987, arts 47-53.

45 Law of the People’s Republic of China on Sino-foreign Co-operative Joint
Ventures (3 A B & Ffo B & 4 & 44 5 4% %) (CIV Law), promulgated
on 13 April 1988 and effective from the same date, art 8 (stating that the
Chinese party may contribute land use rights or provide land use rights as a
condition for co-operation).

46 Rules for the Implementation of the Law of the People’s Republic of China on
Sino-foreign Co-operative Joint Ventures (CJV Implementing Rules), promulgated
on 4 September 1995 and effective from the same date.

47 Law of the People’s Republic of China on Wholly Foreign-owned Enterprises
(WFOE Law), promulgated on 12 April 1986 and effective from the same date.

48 Rules for the Implementation of the Law of the People’s Republic of China on
Wholly Foreign-Owned Enterprises (WFOE Implementing Rules), approved on
28 October 1990 and promulgated on 12 December 1990, arts 34-38, and 41.
(They state that the land used by WFOEs are to be arranged by the local
government at or above county level. The site use fee shall consist of the land
use fee and land development fee. The land use fee is payable to the government

continued on the next page
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3.2.1.7 Practice Prior to Amendments to Constitution and
Land Administration Law

In fact, even prior to the amendments to the PRC Constitution and
the Land Administration Law and the promulgation of the Urban
Land Regulations, Shenzhen in 1987 had already taken the initiative
to implement the system of transfer of land use right for value and
started the most important reform in the land system in urban areas
in recent PRC history.* On 9 September 1987, the Shenzhen Municipal
People’s Government granted through negotiation the land use right
to a plot of land with the area of 5321.8 square metres to the Shenzhen
Industry and Trade Centre of the Import and Export Company of
China Airline for a term of 50 years at a price of Rmb1,064,000.
This is the first case of a grant of land use right in China.*" Thereafter,
Shanghai, Xiamen, Guangzhou, Tianjin and other cities and areas in
China also began the practice of granting land use rights.*

The distinction of this reform is primarily to separate the ownership
of and right to use State-owned land while adhering to the principle
that land in urban areas shall still be vested in the State and the
restriction on the leasing of land was lifted. Under this system, the
State, being the owner of the land in urban areas, grants the land

80 In the PRC, it is very common that the law-making usually lags behind *the
actual taking place of commercial transactions. Shenzhen and othes cities
implemented grant of land use rights at least two to three years-hefore the
promulgation of the governing laws and regulations. Anothergogdiexample is
that many well-known Sino-foreign co-operative joint venture hotals were formed
before the promulgation of the CIV Law in 1988. The wsual pattern is that
once the policy is made known, new investment stryctuileS or new systems
may be put into use. It is explained by some PRC wfficials that it would take
a couple years to learn the experience and then the governing laws or regulations
will be drafted and promulgated.

81 Supran 13 at p 34

82 Supran 13 at pp 34-35. (It stated that on 8 July 1988, the Shanghai government
granted through an international bid the land use right to a plot of land with
an area of 12,900 sq m, located in the Shanghai Honggiao Economic and
Technological Development Zone, to a Japanese company for a term of 50
years and a consideration of US$28,050,000. During 1988, the government of
Xiamen city of Fujian Province granted a total of 22 plots of land by means
of agreement and 6 plots by means of public auction with a total area of 388,442
sq m and received a total premium of Rmb30,346,670, US$1,951,973 and
HK$4,067,374. In March 1988, the Guangzhou government granted through a
public tender a plot of industrial land with an area of 15,953 sq m for a term
of 50 years and a consideration of Rmb414,800. On 8 August 1989, the Land
Bureau of Tianjin Economic and Technological Development Zone formally
entered into an agreement with an American company by which the land use
right to a plot of land with the area of 5.3 sq km was granted for the purpose
of whole tract land development with a term of 70 years and a land premium
of US$17,230,000.)

-,
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use right for value and for a fixed term and the original grantee
may in turn transfer the land use right which it has been granted.*

3.3 New Land Grant System (1990-present)

As discussed above, land used for construction purposes after the

romulgation and coming into effect of the Urban Land Regulations
should all be obtained by a grant and transfer for value and for a
fixed term. However, China is a big country and the investment
environment varies from city to city. Undoubtedly, the progress of
implementing the new land grant system is slow. It is impractical to
change the land use system overnight. In this Section, we will examine
(i) how land has been used by FIEs since 1979 and up to 1990;
(ii) what if such a land structure continued under the Urban Land
Regulations; and (iii) what is the practical way of adapting to the
existing, Situations.

35.1 Land Use by Manufacturing FIEs Between 1979-1990

As stated above, the Chinese party usually contributes the value of
the land use right to the allocated land which it originally possessed
as its equity in the joint venture, and the joint venture or its Chinese
party is required to pay the land use fee and the land development
fee (if any) as the consideration for using the land. In the case of a
WFOE, the WFOE will usually apply to obtain the required site for
their operations. In both cases, the land is reserved to the FIE during
the term of the FIE for their own use for value.

According to the statistics given by the State Land Administration
Bureau, the land use fee has been collected in many coastal cities
and generated large amount of revenue for the State.™

3.3.2 Land Use by Manufacturing FIEs post-1990

3.3.2.1 Transferability of Allocated Land Use Right
Contributed by Chinese Party

To strictly conform to the Urban Land Regulations, only the land
use right obtained by means of a grant (‘granted land’) may be

83 Supra n 13 at p 34.

84 Minutes of Conference Concerning the Administration of Land Use by FIEs
(ST S ERN TR L4 A E T E) (Minutes), issued by the State Land
Administration Bureau on 31 December 1990. It was stated that as at the end
of 1990, Shanghai collected land use fee in an amount of Rmb10 million per
year and Tianjin had collected Rmb20 million over a period of six years.
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Previously, one popular way to circumvent the approval limit (and
higher approval authority) was to divide the land used for one project
into several small pieces with the size of each falling under the
approval limit of the local government. This is called ‘breaking up
the whole into parts’ (hua zheng wei ling) (1t # 4 %). In January
1990 this persistent problem led the State Land Administration Bureau
to file a report to the State Council, proposing measures to end this
practice. The State Council then issued the Notice of the State Council
Concerning the Report on Approval of Grant of Land Use Rights
Beyond the Approval Limits of Local Governments (hereinafter called
the ‘State Council Notice') and had the Report circulated to all local
governments for implementation.’ The State Council Notice prohibited
hua zheng wei ling because the approval authority of the local government
had effectively been enhanced by this practice.’” The State Council
Notice went on to say that hua zheng wei ling had seriously endangered
the PRC’s social and economic development and the rational use of
land resources. The State Council Notice recommended that an
investigation be conducted immediately, and suggested that all documents
granting land use rights by means of hua zheng wei ling be void. In
principle, projects under construction on land which was obtained
through hua zheng wei ling would be ordered to cease construction,
and new applications for the grant of land use rights would be submitted
for approval in accordance with the regular approval procedures.*

2.6 Procedures for Land Grant

Grants of State-owned land use rights should follow the procedures
as stipulated in the Provisional Regulations Regarding the AAdministration

a construction project; and (v) the limits of approval authority of the Baoshan
District people’s Government over land for construction purposes in Changxing
and Hengsha Townships may be set forth as in county people’s government
above.
C. District people’s government other than the Baoshan, Minhang and Jiading
District people’s governments: (i) where farmland requisitioned or used is less
than 15 mu; (ii) where State-owned land allocated is less than 15 mu; (iii)
where other land requisitioned or used is less than 30 mu; and (iv) where
farmland of less than 15 mu is requisitioned or used or State-owned land of
less than 15 mu is allocated at the same time or other land of less than 30 mu
totalling less than 30 mu is requisitioned or used for a construction project.)

31 Notice of the State Council Concerning the Report on Approval of Grant of
Land Use Rights Beyond the Approval Limits of Local Governments
(#0300 3B 350 A A Bk e 1 4R £ Y i@ 4v) (State Council Notice), Guo
Fa (1990) No 8, 19 January 1990.

32 State Council Notice, art 1.

33 State Council Notice, arts 2 and 3.

&/
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of Examination and Approval of Granting State-owned Land Use
Rights.* According to the Land Grant Regulations, the municipal or
county land administration bureau prepares the land grant proposals
for submission to the people’s government at the same level for
verification whereupon, the proposal will be submitted to the provincial,
autonomous region or municipal people’s government for approval.*
Together with the land grant proposals, the municipal or county land
administration bureau will formulate proposals for the requisition,
demolition and resettlement compensation program, land use terms
and the draft land grant contract for submission to the people’s
government at the same level for verification.” Upon approval by
the relevant people’s government, the municipal or county land
administration bureau will enter into a land grant contract with the
grantee. Thereafter, the grantee will complete the land registration
formalities and obtain a State-owned Land Use Certificate.’” The Land
Grant Rogulations further provide that the following documents must
be submitted to the land administration bureau during an application
for the grant of land use rights:

). the application form for the grant of land use rights ( 3 B #
+ dh ik R HE 2R K );

2. the geographical location and planning design of the plot to be
granted;

3. the land requisition and demolition, resttlement and compensation

program or relevant agreement;

the land use conditions;

the draft land grant contract;

the document or opinion from the people’s government or relevant

department;

7. the comments of the land administration bureau after a review
of the abovementioned document.™

e

In the case of land grant by means of a bilateral agreement or in a
large tract development project, the construction project design
requirements document (3£ 3% 78 A & 3H4£4# £ ) (or the feasibility
study report) and the photocopy of the approval certificate of the
enterprise shall also be submitted.*®

34 Provisional Regulations Regarding the Administration of Examination and Approval
of Granting State-owned Land Use Rights ( i B # bk Al i E 3 &
¥ 47# &) (Land Grant Regulations), effective from 29 April 1990,

35 Land Grant Regulations, art 2.

36 Land Grant Regulations, art 6(1).

37 Land Grant Regulations, arts 6(2) and 6(3).

38 Land Grant Regulations, art 7.
39 Id.
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2.9.3 Land Valuation

In Beijing, before the grantor and grantee enter into a land grant
contract, they should appoint an appraiser whose qualification has
been certified by the municipal land administration bureau to conduct
valuations and appraisals of land use rights.'"*

2.9.4 Payment of Land Premium
2.9.4.1 Payment Schedule

According to the Urban Land Regulations, the grantee must pay the
full amount of the land premium within 60 days of the signing of
the land grant contract.'® Aside from this general rule, local governments
implement different methods of payment. In Shanghai, for example,
10% of the total land premium must be paid within 10 days of the
execution of the land grant contract, with the remainder to be paid
within 60 days.'"” In Beijing, the grantee is required to pay the grantor
15%—20% of the land price as a deposit, with the remainder to be
paid in full within two months after the signing of the land grant
contract."” In Shenzhen, only 10% of the total land price is paid as
a deposit on the date the land grant contract is signed. The balance
should be paid in full within 60 days after the land grant contract
becomes effective. However, with the consent of the land administration
bureau and subject to the provisions of the land grant contract, tho
grantee may be allowed to pay the balance over a one-year periad.'?
In the event of late payment on the part of the grantee, local regulations
usually impose a fine or penalty on the defaulting granteeNIf the
grantee fails to pay the land price within the time frame $gt forth in
the land grant contract, the grantor is entitled to terminate ‘the contract,
retain the deposit, and claim for any damage suffefed.!8

2.9.4.2 Currency

In Beijing, FIEs which have been granted land use rights must pay
the land price in foreign currency.'” If the FIE obtains the land use
right by means of a grant, the land premium is paid in foreign currency

103  Beijing Implementing Measures, art 12.

104 Urban Land Regulations, art 14.

105 See the Shanghai Model Land Grant Contract. (Payment for the related Demolition
Contract (eg to resettle the present occupants, demolish the existing structures
and install the infrastructure on the land) may be paid in several instalments
subject to negotiation by the parties.)

106 Beijing Implementing Measures, arts 15 and 16.

107 Shenzhen Grant Rules, arts 23(iv), 33 and 39.

108  Beijing Implementing Measures, art 16. See also the Guangdong Implementing
Measures, art 13.

109 Beijing Reference Land Price Notice, art 3.
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in the same proportion of the shareholding of the foreign party, unless
otherwise provided by the State.'"” In general, land premiums for
puildings intended for overseas sales must be paid in foreign currency.

2.9.4.3 Land Price Reductions And Exemptions

If the grant of land use rights is by bilateral agreement, the land
grant applicant and the local land administration bureau negotiate
and enter into a land grant contract based on the use, location, plot
ratio and term of use of the land in question.'" The land administration
bureau may reduce or exempt the land price depending on the situation.
For example, if a project is confirmed as a hi-tech industrial project,
the price of the land may be reduced 40% to 70% from the regular
price.""

2.9.5-JAdministration of Collection of Land Premium

Land premiums are paid to the treasury and will be used specifically
vor the construction of municipal infrastructure facilities and land
gevelopment.'® The grantees are required to pay the land premium
into a special account in accordance with the time frame stipulated
in the land grant contract.'*

110 Beijing Implementing Measures, art 22.

I11 Provisional Regulations of Shenzhen SEZ on Standard Land Prices for the
Grant of Land Use Right by Agreement and Reduction and Exemption of
Land Use Prices (R B FHEH R LB L EAELEERLE & &
+ 3k 4% 1§ £ 69 % 47 80 &) (Shenzhen Standard Land Price Regulations), Shen
Fu (1988) No 272, art 2 (stating that the prices for granting land use rights
through bilateral agreement shall be determined in accordance with the use,
location, plot ratio and term of the lots in guestion, respectively).

112 Shenzhen Standard Land Price Regulations, art 5. See also the Shenzhen Grant
Rules, art 38.

113 Notice of Strengthening the Collection and Administration of Land Premiums,
promulgated by the Ministry of Finance and the State Land Administration
Bureau (M#Advdg £ 3 if M i S F @ eyii4e) (Land Premium
Strengthening MNotice) and effective from 26 January 1995, art 1.

114 Land Premium Strengthening Notice, arts 3, 4 and 5. (After entering into the
land grant contract, the land administration bureau will complete five copies
of the Registration Form for Payment of Land Premiums (4 % B # L
1 A #E & 3 4 B i %), with one to be retained by the land department, the
second, third and fourth copies sent to the finance department and the fifth
copy, which will be treated as the invoice, given to the grantee. The grantee
will then pay the land premium to the special account at the time as indicated
on the invoice. Upon payment of the land premium in full, the department of
finance will issue a special receipt for land premiums-and stamp ‘Paid’ on
the fourth and fifth copies mentioned above. The fourth copy will be returned
to the land department for filing. The Land Administration Bureau will, on
the basis of the fifth copy, stamp ‘Paid’ on the payment receipt, complete the
registration formalities, and issue a Land Use Certificate.)
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The contractual CJV, which is similar to a partnership, has no
separate independent legal entity. The joint venture partners will merely
co-operate for a certain period to achieve a common goal or to undertake
a certain project, and will not have limited liability.

Promulgation of the Company Law threw the status of the CJV
into upheaval. According to the Company Law,'" all companies shall
mean limited liability companies and companies limited by shares.
In practice, however, since contractual CJVs are not necessarily
established as independent legal persons and are formed as partnerships,
it was unclear whether or not pure contractual CJVs would still be
allowed under the Company Law. The Rules for the Implementation
of the Law of the People’s Republic of China on Sino-foreign Co-
operative Joint Ventures'' clarify this point. The entire Chapter 9 of
the Rules regulates pure contractual CJVs.

The majority of CJVs now exists in the form of limited liability
CJVs. The limited liability form combines the characteristics of both
the contractual CJV and the EJV in that a separate business entity
is established and registered, and the parties’ liabilities are generally
limited to their respective capital contributions. This is the most common
vehicle for property development.

CJVs have the following main features which manifest the major
differences from EJVs:

*  the distribution of profits of a CIV may be agreed at a different
ratio to that of the parties’ capital contributions;

*  the parties’ contribution in a CJV need not be valued;

. management rights of a CJV may be delegated to one«f 'the
Jjoint venture parties;

. the foreign party to a CJV may recoup its invesimeit during
the joint venture term where the fixed assets of the joint venture
will, upon expiration of the joint venture teri belong to the
PRC joint venture partner without compensation.

1.3 Wholly Foreign-owned Enterprises

This form of investment vehicle is used when the foreign investor
does not wish to have any PRC input in its investment venture. When

10 Company Law, arts 2 and 3.
11 Rules for the Implementation of the Law of the People's Republic of China on
Sino-foreign Co-operative Joint Ventures ( 3 A R 3t fo B & #p & e A

£ Kk W3 8a R] ), promulgated on 4 September 1995 and effective from the
same date.
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established in accordance with PRC law, the Wholly
apl:-;{i}gv;floi:;id Enterprise (‘“WFOE’) becomes a 100% wholly-own_cd
slfbsidiary of the foreign investor. Compared to the number of joint
entures in the PRC, WFOEs represent a very small percentage of
;irect investments. The relatively small number of these ventures
which have been approved, poartii.:ularh:r for property development.
indicates that approval for this type of investment is rather difficult
in.
b ';E;aestablishmem and operation of WFOEs are _govemeci‘ by the
Law of the PRC on Wholly Foreign-owned Enterprises (the “WFOE
Law') (P EARE AT LEF) ‘wl'uch was promulgated on
12 April came into effect on 12 April 1986, and the Rules_for
the Implementation of the Law of the PRC on Wholly Forelg?—
Owned Enterprises (the ‘WFOE Imp_lementmg Rules”)
(AR LA B E S E%K6mA) which were effected on
12 Decémber 1990.' Foreign investors like the WFQES because of
theiz (clzar legal framework. In addition, all the proflts accrue only
to.thic foreign investor, and there is no neeFi to negotiate with a PRC
peitner in respect of the scope of operations, number_of workers,
future expansion and so on. Under the WFOE Law, a foreign company
may carry out its own research, decide on its scope of operations
and then file an application for the establishment of a WFO_'E. However,
the WFOE Implementing Rules provide a list of mdustn_cs‘ in which
investment through WFOEs is either restricted or thlb_lted. Real
property and leasing are included in the list of restricted 1:1.dustr1es*
together with public utilities, communication and_ transportation, trust
and investment.'* Real property WFOEs are available in most major
investment areas of the PRC except Guaﬂlgd;)ng PIOV:ICCd whllch ;:;ts
not approve this form of investment vehicle for property developr 1
and i[l;I I]’3f.-ijing where it is rare for a real property WFOE to be es?abhshed.
Therefore, in view of the stringent nature of the approval requirements,
WFOEs as investment vehicles for real property development are
not as viable as EJVs or ClVs.

1.4 Sino-foreign Joint Venture Companies Limited
by Shares

Companies limited by shares refer to legal entities whose owngrthp
is limited to the amount of its outstanding shares. A company limited

12 See also the Interpretation of Several Provisions of the Rules for th_e [mplem‘entau?n
of the Law of the PRC on Wholly-owned Foreign Enterprises ( [ :sfﬂi? &
ARLEBBESTFLEETRmAlETHIEN #{i). promulgated by Ministry
of Foreign Economic Relations and Trade ("MOFERT") (now Ministry of Foreign
Trade and Economic Co-operation (‘MOFTEC’)) on 6 December 1991.

13 WFOE Implementing Rules, art 5.
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2.6.8 Procedures for Registration of Amendments

authority which originally approved the joint venture contract for
the establishment of the FIE. Upon receipt of the approval, the FIg-
shall, within one month, apply for the registration of the amendment(g)

with the original registration authority and complete the relevang
registration procedures.

In applying for the registration of the amendments, the FIE myg;
submit the following documents:

. the approval documents approving the relevant amendment(s);

*  the board resolution adopting the amendment(s) or the minutes
of the board meeting at which the relevant amendment(s) were
adopted;

. the application form: and

. other relevant documents, such as the tenancy agreement in the
event of a change of address.®

2.7 Administration of Qualification of Real Property FIEs
2.7.1 Regulatory Legal Framework

All real property FIEs must be subject to detailed qualificatiog
examination and approval.® Specialised real property FIEs must apbiy
for a Qualification Certificate in accordance with the Regulations
Regarding the Administration of Qualification of Real Property
Development Enterprises.’' The Ministry of Construction anéi-the local
department of administration of construction are the government
departments in charge of the administration of qualifications of real

property development enterprises on the nationa and local levels
respectively, 2

59 Supra n 42, p 43,

60 Notice of the State Council Regarding Several Issues Relating to Real
Property Business Development ( & # ks M # & & 3 & % 2 + 11 4 8 3 4o )
{ B # [1992]61 %)), issued on 4 November 1992,

61 Regulations Regarding the Administration of Qualifications of Real Property
Development Enterprises (GRAEAMBLEFTEEHD) (the Qualification
Regulations), promulgated by the Ministry of Construction on 16 November
1993 and effective from 1 December 1993, art 3 (stating that there are two

development enterprises refer to real property enterprises whose primary business
is real property development; and (ii) non-specialised real property development
enterprises refer to real property enterprises whose primary business is other

lines of business and which are engaged in real property development concurrently).
62  Qualification Regulations, art 5,

- Agreal
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jori FIEs are single project companies
ﬁaJBD?ghg};;eeg'hlgogigﬁﬁcatiou Re_gulatious provichEEa;
oy iect real property companies ginciud_mg real property hs
;ingle g ded on the basis of their qualification. However, t e
e gzlt of administration of construction st!all approve their
Mﬁfmaﬁ on the basis of their scale of project.’
cap!

2.7.2 Revocation of Business Licence

ialised real property enterprise fails to commence rf:al ]Eroper?sf
e ment operations within one year after receiving its busine

lo . : 4
?i:;icep its business licence will be revoked.

3. SCOPE OF BUSINESS OF REAL PROPERTY FIEs

i divided into the following
1 aking, real property FIEs may be . :
g:fr f;?cégiies ogn the basis of the project or projects they undertake:

ingle-project real property FIEs
imggreatp mijority of the real property FIEE;1 atplt)tl;gv:;iais(; :{?;e?f;
i j ies, that is to say tha :
single project companies, S
development of a spec proje
e 'fm ?he 1 f land. If the foreign
ted on a specific piece or pieces of land.
%ﬁiis‘:m intends to develop another project, it has to go through
the entire procedures again as described above.

. i-project real property FIEs
E:;Iultl fgxrx?jfeal propirty FIEs are granted the power to d_evclop
mi:?c than one project.” The important advantage of this type

i ion Regulations, art 20. &/ '
gi P%E?i]ésc;f“oh:llinisﬁ'y of Construction, State Administration for Commerce and

Industry, State Burean of Taxation and State Land ﬂi'i]‘!]l]llts_:;izl?hf; {3)3::;;
Regarding the Opinion on Handling the Relevant I_ssue_es Ans;;g-;n ol
Inspection of Real Property Development Drgamsanops ( i@;: r'ﬂ P i
FRERE BREAKSRE AR LRFEH MG : :Dm{;]galed -
r2amEPAMMARLREREL) (4199318185 ) ) P

o DECme;:r (:F 23;-:::?1:?6133513' FIE which is stated as Class 1 comprehf-:ns_.w:j:

N mpany ( 4% 4 B & 4> ]) is Beijing Property Company Limite

de;ﬂo%méﬂ;i; ,gp # £ # Mk 4+ 3]). Huayuan has been granted the po:;e:ﬁ
:iivé?op multi-projects without any limits placed by the I!ie][_unf i%ogzrmiugd
authorities on the scale or types of land development pn}]ec S b i
to undertake in Beijing. For details of Huayuan, please re;r[?ber 1596

of China Resources Beijing Land Limited, issued on 29 Oc :
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(#& T 3% T # )." In addition, no design institute or construction upi

may be allowed to undertake the design or construction work. Even

if a project’s construction work is completed, the construction qualigy
supervision department will not certify its construction quality.”s Tha
real property FIE may consequently not be able to obtain the tifle
certificate in respect of the project.

7. ISSUANCE OF CONSTRUCTION PROJECT
PLANNING PERMIT

7.1 Importance of Construction Project Planning Permit

The Construction Project Planning Permit is the legal document
evidencing that the relevant construction project conforms to the urban
planning requirements. The objective of the Construction Project Planning
Permit is twofold: one is to show that the relevant construction has
been approved and the other is to serve as the legal basis for the
urban planning administration personnel to supervise the construction
activities.

The Shanghai Urban Regulations clearly state that the Construction
Project Planning Permit*® is required for new construction projects,
renovation projects and extension of existing construction projects.*
The Shanghai Urban Regulations provide that all construction projects
must comply with the urban plan and that developers must apply. i
the Construction Project Planning Permit in accordance with ths
regulations.*® The construction unit must, pursuant to the Consfruction
Project Planning Permit, complete the construction work wifhin the
boundaries of the construction site and in the vicinity;* and carry
out the construction work in accordance with the drawings attached
to the Construction Project Planning Permit.*

44 Prior to the promulgation of the Urban Planning Law, cities in the PRC used
different names, such as construction permit (&% #% < i&), permit for
commencement of construction work ( #& T 3 5T ), licence for commencement
of construction work (# T #h 82).

45  Shanghai Handbook, at p 34.

46 Formerly known as the Construction Project Licence ( 3 8 T 42 $h 82 ).

47 Shanghai Urban Regulations, art 53 (stating that the Construction Project Planning
Permit is also required for the following projects: (i) new or rebuilt transportation
construction projects involving roads, highways, bridges, pipes, tunnels or railroads
in the cities; (i) major overhaul projects conducted by culture relic protection
units and excellent modern buildings and fitting works involving change of
exterior appearances, structures or basic layout; (iii) major overhaul works requiring
change of major bearing structures; and (iv) sculptures located along the roads
Oor at a square or squares).

48 Shanghai Urban Regulations, art 32.

49 Shanghai Urban Regulations, art 43,

50 Shanghai Urban Regulations, art 41,

9.2 . 2
The real property FIE should, on the basis of the approved design
py submitt
‘bureav:
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[ssuance of Construction Project Planning Permit

for and obtain the Construction Project ngnning Per!nit
ing the following documents to the municipal planning

(i) the Construction Project Planning Permit Application Form

S GERTARANETE KR |

(i) list of drawings, stating t}ne _number of surveys and design
certificates of the design institute, the total gross floor area
(the gross floor area above ground and the area for civil defence)
and the estimated total construction cost; :

(iii) three copies of the general layout, showing the location t?f the
project, the area of the construction site, the co-ordinates, adjacent
buildings, red lines of the roads, names of the adjacent streets
and(side streets and the scale; _ _

(iv) the plane figure, elevation drawings apd.sectmnal drawings of
eath of the floors of the building or buildings to be constructed;

‘v the basic plane figure and sectional drawings; and

i"i} the plane figure and sectional drawings of the ba_se:menl and
the plane figure and sectional drawings of the civil defence

project, if any.

The local planning bureau in Shanghai is required to complete the
review and examination of the application form and th_e attacl_'led
documents within 25 working days and issue the Construction Project
Planning Permit if the bureau approves the application, and to reply
in writing if the bureau rejects the applicguon.’" The Shanghai Urban
Regulations further provide in great detail the plaﬂmn_g rgquu’ementsi
for construction projects such as: set-back distance;™ side wal}ts; 2
landscaping; parking space for motor vehicles, non-motor vehicles
and public toilets;* protection of culture relics;> buildings, structures,

51 Shanghai Urban Regulations, art 54. : .

52 Shanghai Urban Regulations, art 33 (stating that new construction projects,
rebuilt buildings and structures (including undergroulnd structures) and their
auxiliary facilities may not exceed road planning red lines and should have the
required set-back distances). . e L

53 1d. stating that where the demolition of the existing buildings within the scope
of the pla.;'med red lines of the roads has been temporarily suspended as appm\f'ed
by the municipal planning bureau due to their good structure for partial renovation
purposes, the ground floor of the buildings that exceeds the red lines shall be
made side walks for pedestrians. X [

54 Shanghai Urban Regulations, art 34, stating that when conducting new construction,
renovation or extension works, green areas and parking spaces (garages) f?r
motor vehicles and non-motor vehicles shall be reserved and constructed in
accordance with the regulations, and public toilets shall be constructed in accordance

continued on the next page
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Resettlement may either be permanent or temporary. Permanep

resettlement means that the persons who are entitled to resettleme
are resettled in some place permanently. Temporary resettlement me

that the persons who are entitled to resettlement move to some pl; 3

for the time being and will move to the new building or buildingg
to be constructed on the original site or another building on a pe '
basis. The Demolition and Removal Regulations and the implementjpge
rules of Beijing and Shanghai provide that the location of resettlemeng
shall be determined in accordance with the requirements of urbap
development and the nature of the construction work, which shoylg
be conducive to the implementation of the urban plan and the
redevelopment of old districts in urban areas.’® The Guangzhoy
Demolition and Removal Measures provide that the location of
resettlement shall be the original location of the property to be demolished
unless otherwise required by the needs of the urban plan.*

In addition, under the Demolition and Removal Regulations and
the Beijing Demolition and Removal Rules the developer has to pay
an appropriate sum to assist the Affected Persons if the Affected
Persons suffer from economic losses due to the cessation of production
or business as a result of the demolition and resettlement.** However,
again, the calculation of the ‘appropriate sum’ is not clearly stated,

Article 33 of the Shanghai Demolition and Removal Rules provide
for the general principle on calculating the amount of compensation
for the demolition of non-residential houses.® It does not take inge
account the economic loss suffered by the Affected Person due to
the cessation of production or business as a result of the demeiition
and resettlement. The amount of compensation awarded thereunder

33 Demolition and Removal Regulations, art 28: Beijing Dewolition and Removal
Rules, art 25; Shanghai Demolition and Removal Rule:.

34 Guangzhou Demolition and Removal Measures, art 38.

35 Demolition and Removal Regulations, art 34; and Beijing Demolition and Removal
Rules, art 31 (stating that the specific measures relating to such allowance
shall be formulated by the municipal real estate administration bureau and
implemented after approval of the same by the municipal people’s government).

36 Shanghai Demolition and Removal Rules, art 33, (It states that in demolishing
non-residential housing of government departments, the developer shall compensate
the following expenses: (i) for demolished houses and their attachments, expenses
shall be calculated at the valuation thereof: and for the equipment which cannot
be reinstated for use, the expenses shall be calculated at the replacement value
in light of the degree of newness thereof: (i1) expenses incurred from requisition
or allocation of land with an area of the original size as a result of the removal
and demolition; (iii) expenses for moving the equipment calculated in accordance
with transport fees of goods and equipment installation fees; (iv) wage subsidy
payable to workers laid off which is calculated in accordance with the actual
period of cessation of production as a result of the demolition and resettlement

of the enterprise; (v) other expenses to be compensated as stipulated by the
laws and regulations.)

0 o ildings, Removal and Resettlement of
Demolition of Existing Building Ritsion, Occipsiy KL

N ly not be large. However, the Measures for the Compel:ls:_mun
4 ;soii;lign and Rcsa;%tlement of Business Premises Used byhl'l;dl\.::iiu:}
wrialists and Merchants*’ promulgated by the Shanghai Mun _t!) :
e’ Government do indicate the most recent government positio
'y 1;15 nsation to be made to individual industna}ssts and met:hamz
E o self-owned private houses or leased publlcly-owncd ous;
;ﬁ:’gs?:een used as permanent business premises and which are to be

-~ demolished due to urban construction.®® In principle, the individual

:-dustrialists and merchants whose business prcmﬁses have'b:se:;
e uoljshed shall be compensated with appropriate business .prem;:'ss e
'&Eis cannot be done, then a one-time lump sum economic su ; 1-3;
]f ether with a residential premise of an area gorrespondmbg {o_ven
ss floor area of the business premises d?r?i(')h'sdhﬁ,' ;I:ii);triealil;t .
' i ialists or merchants.*® If the individual 1
e e i i ivities for more than three
: ed in business activities
merchant has been engag : ] e
' ‘ i economic subsidy sha _
ears, the One-time lump sum : e e
' imizs ated business taxes actually p irin
at two timps of the aggrega Exes, Scialy, IA L pe
' Jears i iately prior to the demolition; an
Lo S i i activities for less than
or ieichant has been engaged in busm;ss _
&x y:ars the one-time lump sum economic subsidy shall be cﬂculated
at two tiﬂ;cs of the aggregate business taxes actualgkpf;:tié e )
- iti d Removal Measures take ot
The Guangzhou Demolition an: 1 g APl
i i ded that in the event of dem
e factor of location. It is provi _ ¢
E;industtial and commercial prcmseslwhlch ante) r:g:g:::l} ;?h b: Il;szeétélzc;
i igi tion be
cation other than the original loca _
::'baa;opian. the developer shall pay to the Affected Persons an appmﬂnate
one-off payment if the location difference affects its revenue.

37 Measures for the Compensation for Demolition and Resettlement of B;sge;s
Premises Used by Individual Industrialists and I_V!erchants ({Eﬁ:r_ﬁ}' 5.3
A & i i 5 F # 7% #% 7 ) (Shanghai Compensation Measures), promulg
22 April 1997 and effective from 1 Juge 1997.

i ensation Measures, art 2. _ ) )

ig gﬁz::gl;l:; gg:]::gensaticn Measures, art 3. (It states that if the bnsmes; prerrgils;;
of ang industrialist or merchant to be demolished arellocated don le ewigm -
floor and facing the street, it shall be u;o::l]pensalecfil olgr E;j—z:ro?:;e o

business and on the basis of the gross :

gzlugiisl{e:l?:or‘:lpamd with other appropriate business premises local_ed ozfﬂ;:
r::-]l]md floor and facing the street or otherwise. Ii_’ the business pren(;nsi._nlz(smr o
%ﬂdusm’alist or merchant to be demolished are neither unllhe Eru_mis L5 b
facing the street, it shall be compensated with other appropriate udsm ]:V i
not ]%}cated on the ground floor nor facing the street in accordance
gross floor area of the premises demolished.)

b ing that if the one-time lump

i C ensation Measures, art 7 (stating 1 ?

3 gl]r?]nagig:ilvedmf::'ﬂm the first and second paragraphs of this clause is less than
5,000 yuan, 5,000 yuan should be compensated). a5

42 Guangzhou Demolition and Removal Measures, art 46.
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(iii) Provisional Measures of Shanghai Municipality for the
Administration of Inviting Tenders and Submitting Tenders for
Construction Work of Construction Projects.®®

After the promulgation of the MOC Tenders Measures, Guangdong,
Guangzhou and Shenzhen Special Economic Zone, one after another,
promulgated their own regulations regarding the invitation and submission
of tenders for construction work of construction projects.®

4.2.2 Regulatory Mechanism
4.2.2.1 Mandatory Award of Contracts by Tender

The Beijing Tenders Implementing Rules provide that general contractors
for new or expansion construction projects, renovation of buildings,
municipal infrastructure facilities, hotels, public facilities, interior/
exterior refurbishing work and installation of mechanical and electrical
equipment must be selected by tender if (i) the construction project
has been included in the annual fundamental building construction
plan of the municipality; (ii) the gross floor area of the project is
more than 2,000 square metres or its investment amount is more
than Rmb500,000 yuan; and (iii) the project falls under the stipulated
quota of the district or county construction committee.”

68 Provisional Measures of Shanghai Municipality for the Administration of Inviiing
Tenders and Submitting Tenders for Construction Work of Construction
Projects ( LiFfds T4 TBIE 40455 2 ¥ 47 # &) (Shanghai\Tonders
Measures), promulgated by the Shanghai Municipal People's Goverament on
17 June 1988 and effective from 1 October 1988.

69 Regulations of Guangdong Province Regarding the Administration of Inviting
Tenders and Submitting Tenders for Construction Work of Construction Projects
(BB ARIZRARETE ) (Guangdong Ténlcrs Regulations),
adopted on 15 July 1993 and effective from the swrav date; Regulations of
Shenzhen Special Economic Zone Regarding the Administration of Inviting
Tenders and Submitting Tenders for Construction Work of Construction Projects
(PR3 227 4% B & T 256 T 48 4248 42 % #]) (Shenzhen Tenders Regulations),
promulgated on 17 December 1993 and effective from 1 January 1994; Rules
for the Implementation of the Regulations of Guangdong Province Regarding
the Administration of Inviting Tenders and Submitting Tenders for Construction
Work of Construction Projects ( Bt & 4 3% 3% T 42 2 4% 4042 F 22 45 4] T 56 dm A))
(Guangdong Tenders Implementing Rules), promulgated by the Guangdong People’s
Government on | February 1994 and effective from 1 March 1994; and Measures
of the Administration of Guangzhou Municipality for the Implementation of
Inviting Tenders and Submitting Tenders for Construction Work of Construc-
tion Projects ( e v 3 T 4243424842 T 46 #7&) (Guangzhou Tenders
Implementing Measures), promulgated by the Guangzhou Municipal People's
Government on 10 June 1995 and effective from the same date.

70 The Beijing Tenders Implementing Rules, art 1 (stating that the general contractors
for the aforementioned types of construction projects shall be selected by tender
unless otherwise approved by the municipal, district or county construction
committee). However, the Rules fail to elaborate on the words ‘the project
falls under the stipulated quota of the district or county construction committee’.
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Unlike Beijing, Shanghai requires almost all construction projects
to select their general contractors by tenders.” The Guangdong Tenders
Regulations provide specifically that in cases of foreign investment

jects, the investors shall decide on their own whether they would
like to select the general contractors for their project by tender.”

4.2.2.2 Conditions Precedent to Tendering by Invitation

As to the question of when any of the aforementioned construction
projects may proceed with the process of tendering by invitation,
the Beijing Tenders Measures shed some light:

(i) the project must have already obtained the Construction Site
Permit ( 3 2% /A 3 3F T & ),” and the demolition and resettlement
work has been completed, and the connection of infrastructure
facilities to and levelling of the site have been done;

(i) thenecessary municipal infrastructure and public facilities situated
otitside the boundaries of the site have been ascertained;

(ii1y, ‘working drawings of the project have been prepared by a certified
design institute; the project’s construction budget has already
been prepared on the basis of the working drawings or design,
and the urban planning administration department has issued
the Construction Project Permit ( 3 3% T £2 3 < 3#);"

(iv) funds and major materials required by the project are ready
and sufficient to meet the needs of the construction project;
and

(v) the base price of the tender has been determined.”

4.2.2.3 Department in Charge

Under all of the aforementioned laws and regulations, the government
department in charge of the invitation and submission of tenders in
Beijing, Shanghai, Guangzhou, Guangdong and Shenzhen respectively

71 Shanghai Tenders Measures, art 2 (stating that all construction projects included
in the annual fixed asset investment plan of the municipality shall select their
general contractors by tender in accordance with these Measures).

72 Guangdong Tenders Regulations, art 5 (stating that in cases of construction
projects with foreign investment, PRC citizens’ private investment and donation
from overseas and other construction projects, the investors shall decide on
their own whether they want to select the general contractor for their respective
projects by tender).

73 This is one of the old names for the Construction Site Planning Permit
(3 3% M 3R B 3F 7T ).

74 This is one of the old names for the Construction Project Planning Permit
(% 7 2 )8 % T8

75 Beijing Tenders Measures, art 5.
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administration department in the province is to set up construction
quality supervision organs.'” On the other hand, the real property

FIE is required to complete the required quality supervision procedureg
with such quality supervision organ prior to the commencement of

construction work.'%

4.6.2 Selection of Supervising Unit or Engineer

The Construction Supervision Regulations provide that the supervising
unit shall be selected by tender;'*” whilst the Shenzhen Constructiop
Supervision Regulations do not specify how the supervising engineer
or supervising engineer firm is selected.'*®

4.6.3 Matters Subject to Supervision

Pursuant to the Construction Supervision Regulations, the objective
of construction supervision is to control the investment to be made
in the construction projects, the construction period and construction
quality, to conduct the administration of construction contracts and
to co-ordinate the working relations between the parties involved;
whereas under the Shenzhen Construction Supervision Regulations,
depending on the different stages of the construction, different matters
are subject to construction supervision. For example, when the projes:
is under construction, the supervising unit or supervising engiater
is:

(i)  to assist the developer and the main contractor to prepare the
report on the commencement of construction weri;

(ii)  to confirm the sub-contractor(s) selected by the 'main contractor;

(iii) to organise a joint examination of the working drawings;

125 Guangdong Construction Quality Regulations, art 6.

126 Guangdong Construction Quality Regulations, art 9 (stating that the developer
should also bring the following documents and materials: (i) the approved
documents in connection with the construction and report of the construction;
(ii) the qualification certificate of the contractor; (iii) the construction site
geological survey report and working drawings; and (iv) a photocopy of the
construction contract).

127 Construction Supervision Regulations, art 10.

128  Shenzhen Construction Supervision Regulations, art 14 (stating that a supervising
engineer as appointed by the developer is the professional licensed to engage
in construction supervision).

See also art 22. (It states that a supervising engineer firm is the organisation
for which the supervising engineer works. There are three types of supervising
engineer firms: supervising engineer firm with legal person status; supervising
engineer firm in a form of partnership; and individual supervising engineer
firm.)
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(iv) to review and examine the construction organisation design,
the construction technical program, construction progress,
construction quality guarantee mechanism and construction safety
guarantee mechanism proposed by the main confractor;

(v) to ensure the main contractor’s strict compliance with the
construction contract and the State technical specifications and
standard in respect of construction and to co-ordinate the relations
between the developer and the main contractor;

(vi) to review and examine the quality and quantity of the materials,
auxiliary and spare parts and equipment provided by the main
contractor or the developer;

(vii) to control the construction progress, quality and investment
and to ensure that the main contractor implements construction
safety guarantee measures;

(viii) to organise the inspection and acceptance of the individual
edgineering projects and hidden projects and to issue construction
payment receipts;

(ix) ~to be responsible for certification work on the construction
site;

ix) to supervise the specific use of pre-sale proceeds and to inform
in writing the supervising organisation of the pre-sale proceeds
of the remittance of money to the real property transferor;

(xi) to supervise the main contractor as to the keeping of contracts,
other documents and technical files and materials in good order;

(xii) to organise the developer and the main contractor to proceed
with the preliminary inspection and acceptance upon the
completion of the construction work;

(xiii) to file an application report on the inspection and examination
of the completed project; and

(xiv) to participate in the inspection and examination of the completed
project and the review and examination of the final settlement
of construction costs and expenses.'?

4.6.4 Implementation of Construction Supervision

The developer and the supervising engineer shall enter into a written
supervision contract, setting forth the rights and obligations of the
parties.”® The supervision contract is required to be filed with the
municipal construction commission for its record within 15 days after
the formal signing.'*'

129 Shenzhen Construction Supervision Regulations, art 12.

130 Shenzhen Construction Supervision Regulations, art 43 (stating that the standard
contract prepared by the Shenzhen Municipal Construction Commission shall
be used).

131 1d.
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promulgated by the Ministry of Construction to further elaborate on
the provisions on the transfer of real property contained in the Rea]

Property Law; and the Measures of Shanghai Municipality for Transfer
of Real Property.™

3.1.2 Title to Buildings and Right to Use the Land
Occupied by the Buildings

Under the existing PRC land system, the title to a building and the
right to use the land occupied by the building are inseparable. Therefore,
when transferring real property, the title to a building and the right

to use the land occupied by the building will be transferred at the

same time.” When transferring real property, the transferor’s rights
and interests in and to the roads, green areas, recreational areas,
vacant areas, lifts, stairs, verandahs, corridors, terraces or other public
facilities in relation to the same plot of land shall be transferred to
the transferee simultaneously.” If the rights to use parking lots and
to advertise are not specifically addressed in the first transfer contract,
such rights will be transferred simultaneously. If such rights are
specifically addressed in the transfer contract, they will then belong
to the first registered owner upon the initial registration with the
real property registration authority.”

3.1.3 Conditions for Transfer

The term ‘real property’ in the Shenzhen Real Property Transfer
Regulations refers to the land, and the structures and aitAchments
on such land.™ The Shenzhen Real Property Transfer ikegulations
also stipulate that a transfer of real property may be inthe form of
(i) sale and purchase; (ii) exchange; or (iii) gift.’ However, in the
Real Property Transfer Regulations, a transfer. ot reai property does
not include the exchange of real property.” In this section, we will
focus our discussion on the transfer of real property by sale and
purchase, which is the most common form of transfer.

The Real Property Transfer Regulations provide that if the land
use right is obtained through the means of a grant, the transfer of
real property is subject to the following conditions:

70 Measures of Shanghai Municipality for Transfer of Real Property
( L& 5% #iE#E) (Shanghai Real Property Transfer Measures),
promulgated on 30 April 1997 and effective from 1 June 1997,

71 Real Property Transfer Regulations, art 5. See also the Guangdong Real Property

Transfer Regulations, art 4 and the Shenzhen Real Property Transfer Regulations,

art 5.

Shenzhen Real Property Transfer Regulations, art 13, para 1.

Shenzhen Real Property Transfer Regulations, art 13, para 2.

Shenzhen Real Property Transfer Regulations, art 3, para 2.

Shenzhen Real Property Transfer Regulations, art 3, para 1.

Real Property Transfer Regulations, art 3.
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i id i i ith the
the land premium has been paid in full in accor_dance wit
Jand grant contract and a State-owned Land Use Rights Certificate
has been obtained; and

(ii) investment in the development project has been made in accordance

with the grant contract: in the case of a project fu_:n' the construction
of buildings, at least 25% of the total investment in the development
shall have been made, whereas in the case of the development
of a large tract of land, the conditions for the use of the land
for industrial or other construction purposes shall have been
created.”

3.1.4 Procedures for Transfer

The Real Property Transfer Regulations outline the general procedures
for transferring real property as follows:

(i) (ihe parties enter into a transfer contract in writing;
(i) within 30 days after the execution of the transfer contract, the
: parties will apply to the local real property administration
department where the real estate is located _for app_rova_l of !he
transfer by presenting the real property title certificate, identification
documents of the parties concerned, the transfer contract and
other relevant documents. The parties should also report the
transfer price to the authority; _ :

(iii) the real property administration dep_arl_ment will examine the
documents, and give a written reply within 15 days as to whether
it will accept the application; _ ;

(iv) the real property administration department will verify the rcpor.ted
transfer price, and, if necessary, conduct a survey and evaluation
of the real property; _

(v) the parties shall pay the relevant taxes and fees according to
regulations; .

(vi) the real property administration department then issues the Form
of Transfer of Title (& & %).™

3.1.5 Reporting Transfer Price

China implements a system which requires the final price for the
transfer of real property to be reported to the relevant real property
administration department. The price reported may not be concea!ed
or inaccurate. Such prices reported are used as a bas:§ for the ca_jculatl_on
of the taxes and fees payable to the government in connection with
the transfer. If the transfer price concluded is obviously lower than

77 Real Property Transfer Regulations, art 10. See also the Real Property Law,
art 38.
78 Real Property Transfer Regulations, art 7.
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administration department or the land administration department 3
The following documents must be submitted when completing the
mortgage registration:

(i) the mortgage contract;

(ii) the land grant contract or the land transfer contract;

(iii) the identification or certificate of the parties to the mortgage;

(iv) the State-owned Land Use Certificate and the real property
certificate. If the real property is owned jointly, a Real Property
Joint Ownership Certificate and a certificate showing that other
co-owners have given their consent to the mortgage are alsg
required.””

In the event a pre-sold property is mortgaged, the legally valid pre-
sale contract must also be submitted.*

2.7.3.5 Shenzhen

Shenzhen has the most comprehensive regulations on real property
registration, including mortgage registration.” In registering real property
mortgages, the following documents must be submitted:

(i) the application for real property mortgage registration;
(ii) the real property certificate;

(iii) the identification card; and

(iv) the mortgage contract.®

In registering a mortgage contract in connection with the rights.iuder
a pre-sale contract, the relevant pre-sale contract, instead of tiie real

property certificate referred to in item (ii) above, should\be submitted.

The registration authority will stamp a special morigage chop on
the real property certificate and make a mortgage “0te on the Real
Property Registry.®® Such notation should include the ‘mortgagee, the

area of the mortgaged property, the amount of \mortgage, the term

of the mortgage, etc.** In mortgaging pre-sold property, the registration
authority will stamp the special mortgage chop on the pre-sale contract.”

58 BJ-1994 Measures, art 17.

59 BIJ-1994 Measures, art 18.

60 Id.

61 Regulations of Shenzhen Special Economic Zone Regarding Real Property

Registration (F |4 #F4E & & £ 24 #]), adopted by the Standing

Committee of the Ist Session of the People’s Congress of Shenzhen Municipality
on 26 December 1992 and effective from 1 July 1993 (SZ-1993 Regulations).
62 SZ-1993 Regulations, art 41.
63 SZ-1993 Regulations, art 43,
64 Id.
65 Id.
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The registration fee shall be calculated on the basis of the value

of the property stated in the mortgaged contract. If the value of the

mortgaged property is below Rmb10 million (inclusive), the registration
fee shall be 0.02% of the value; if the value of the mortgaged property
is over Rmbl0 million, the registration fee shall be 0.01% of the
value. The maximum registration fee shall be Rmb1,000 and the
minimum fee shall be Rmb20.%

2.8 Notarisation and Legalisation

In addition to registration, mortgage contracts are sometimes required
to be notarised and legalised before they become effective. Shanghai
has the most detailed regulations governing this area. Pursuant to
SH-1995 Measures, mortgage contracts of which one party is an
individuaincitizen or mortgage contracts between citizens must be
notarisedl. by a notary office at the place where the contract is executed
or viheie the mortgaged property is located.®” Mortgage contracts
irvalving legal persons or organisations must be notarised only if
they are signed outside of the PRC.®® If such a mortgage contract is
signed in Hong Kong, Macao or Taiwan, it is required to be notarised
by a local notary office appointed by the Ministry of Justice of the
PRC; whereas if it is signed abroad, it is then required to be first
notarised by a local notary office in the country where the contract
is executed, and legalised by the PRC Embassy (or consulate) or
Commercial Representative Office located in that country.®”

A mortgage signed abroad will come into effect on the date of
legalisation. If such mortgage is signed in Hong Kong, Macao or
Taiwan, it will come into effect on the date of notarisation; otherwise
it will come into effect on the date of execution.”

Guangzhou also requires mortgage contracts signed in Hong Kong,
Macao or Taiwan or other places abroad to be witnessed ( &, 3E) or
legalised in accordance with the law.”

2.9 Valuation of Mortgaged Property

When a mortgage is created, the mortgaged real property should be
valued and the value of the real property will be stated in the mortgage

66 Opinion on Charges of Registration of Real Property Mortgage Loan and Auction
of Real Property (M#4 B ARIPHFHRER - B A FRBRLHER),
date unknown, para 1.

67 SH-1995 Measures, art 21.

68 Id.

69 SH-1995 Measures, art 21.

70 SH-1995 Measures, art 22.

71 GZ-1996 Regulations, art 12.
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7.1 Building Lease Certificate

Under the Leasing Measures, the Building Lease Certificate is evidence
of the legality and validity of the lease. It follows that a lease is not
valid unless and until an application for a Building Lease Certificate
is approved and the Building Lease Certificate is issued.” Where a
building is let for production and/or business activities, the Building
Lease Certificate is evidence of the legality of the business on the
premises. Where premises are let for the purposes of residence, the
Building Lease Certificate may be one of the certificates used by
the relevant authorities in carrying out household registration.” A
Building Lease Certificate is issued after an application for approval
of the lease of a building successfully passes examination by the
real property administration department of the people’s government
of the municipality or county.*

7.2 Building Lease Permit

As aforesaid, Shenzhen requires a leasing permit before premises
may be let out.” All companies and individuals must apply at the
relevant district department in charge of real property administration
for a Building Lease Permit. The lessor shall submit a leasing application
letter, a real property ownership certificate of the property or other
documents proving his title to the property, and documents proving
the identity or legal qualification of the lessor.” After the department
in charge has examined the lessor’s qualifications, it shall sigi ¢nd
issue a Building Lease Permit to the lessor. The supervising authority
shall examine the Permit annually.”” According to the ‘\Shenzhen
Regulations, leasing of the premises without the Permii is an illegal
act. Although not expressly stated as such, the Shenziien Regulations
do seem to imply that any lease agreement sigied under such
circumstances is invalid. Under Article 6 of the Shenzhen Regulations,
buildings without a Building Lease Permit shall not be let, and under
Article 29 of the Shenzhen Implementing Rules, if a Building Lease
Permit is cancelled (which leads to the termination of the lease), the
lessor is liable to pay for any loss suffered by the lessee.
Pursuant to the Shenzhen Regulations, lessees who are natural
persons must have identification cards or the Shenzhen Special Economic

22 Leasing Measures, art 17. See also the Guangzhou Measures, art 10.
23 Leasing Measures, art 17.
24 Leasing Measures, art 16.

25 Shenzhen Regulations, art 6.
26 Detailed Rules for the Implementation of the Regulations of the Shenzhen

Special Economic Zone for the Leasing of Property ( 3| BAKELEAY
44 {9 % # = A ) (Shenzhen Implementing Rules), promulgated on and effective
from 11 August 1993, art 7.

27 Shenzhen Implementing Rules, art 9.
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Zone Temporary Residence Certificates.”® If the lessees are from outside
the Shenzhen Special Economic Zone, they are required to have residence
papers issued by the Shenzhen Municipal Public Security Bureau. If
the lessees are corporations or units, they are required to have Business
Licences issued by the Shenzhen Municipal Administration of Industry
and Commerce.”

8. TITLE SEARCH

It goes without saying that a lessee’s interest will hinge on the lessor’s
title to the leased property and therefore it is important to check the
lessor’s title. Depending on its bargaining power vis-a-vis the lessor,
the lessee should ask for adequate representations and warranties
from the lessor in the lease such as a warranty that all the property
rights, censents, permits and approvals which are necessary for the
lease hayve been duly obtained and will remain valid and effective
durigg-the term of the lease.

8.1 Title Certificate

In general, uncompleted buildings ( # 7 ) may not be let, since leasing
may not be carried out without obtaining the real property ownership
certificate which will only be issued after the building is completed
and has passed the inspection of the government authorities. Moreover,
the Leasing Measures state that premises may not be leased out if
no title certificates ( & & 3 ) have been obtained.?®

The municipal regulations are generally in conformity. The Provisional
Measures of Beijing Municipality for the Registration of Titles of
the Buildings in Urban Areas (the ‘Beijing Title Registration Measures’)*!
provide that a building for which the title registration has not been
completed and the title certificate has not been obtained may not be
lease(_iﬁ? However, the Beijing Title Registration Measures are applicable
to existing residential buildings, and may not apply strictly to buildings
developed and constructed by property developers. For buildings
developed and constructed by property developers, other factors such
as the promotion of economic benefits should be taken into account.

28 Shenzhen Regulations, art 38.

29  Shenzhen Regulations, art 38.

30 Leasing Measures, art 6(1).

31 Provis_ioqa.l l\:‘.[easures of Beijing Municipality for the Registration of Titles of
the Buildings in Urban Areas ( 3k % 7 3R S8 4 2 Ff 41 4 & 3¢ % 47 # i%) (Beijing
Title Registration Measures) promulgated on 18 March 1988 and effective from
the same date.

32 Beijing Title Registration Measures, art 5.
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3.4.3.1 Permissible Structure

In Shanghai, foreign investors are allowed to form WFOE property

management companies; whereas in Beijing, due to policy reasons,

only joint venture property management companies are permitted to

be formed. Guangzhou allows all three forms of property management
companies: WFOEs, EIVs and CJVs.*

3.4.3.2 Qualification Requirements

To establish a property management company in Beijing, the following
requirements must be met:

(i) it must have a name and a permanent office premise;

(ii) it must have a management structure and staff with sufficient
numbers of management and technical personnel commensurate
with its operation scale;

(iii) it must have the required registered capital;

(iv) it must have established rules and regulations regarding
maintenance, services and management.*

In Shanghai, different grades of property management companies are
required to meet different sets of requirements, including the property
managed in terms of square metres, the types of property managed,
the experience of the professional managers, the number of professional
managers, the term of operation, and the amount of registered capital.®

44 Guangzhou Property Management Industry Regulations, art 2 «(staling that
management companies shall include WFOEs, EI'Vs and enterprises \vhich engage
in property management as a sideline business).

45 Beijing Property Management Company Regulations, art 4

46 Shanghai Property Management Qualification MeasuregNast 6. (It states that
property management companies are classified into three categories in accordance
with qualifications. A Grade I property management enterprise shall meet the
following requirements: (i) the property it manages shall be more than 500,000
sq m or the foreign investment property it manages shall be more then 200,000
sq m; (ii) it shall manage at least three types of property or two types of
foreign investment property (‘types of property’ mean multi-storey buildings,
high-risers, apartments, villas, commercial/residential buildings, office buildings,
shopping arcades, factory buildings, etc); (iii) the property it manages shall
include at least two excellent small districts or buildings and 50% or above of
the property it manages is up to standard; (iv) the manager or the first deputy
manager shall have three or more years of experience in property management;
(v) it shall have ten or more middle-ranking management personnel specialising
in economics or engineering; (vi) it shall have three or more years of operation
term; and (vii) it shall have a registered capital of Rmb1,000,000 or more. A
Grade II property management shall meet the following requirements: (i) the
property it manages shall in general be in the range of 200,000 to 500,000
sq m or the foreign investment property it manages shall be in the range of
50,000 to 200,000 sq m; (ii) it shall manage at least two types of property or

continued on the next page
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Guangzhou adopts a very similar method of administration.*’

3.4.3.3 Regulatory Supervision

In Shanghai, an application for the determination of the qualification
of WFOE, EJV or CJV property management companies must be
filed with and examined and approved by the municipal housing
and land administration bureau.”® For this purpose, the applicants
are required to submit its business licence, articles of association,
the management contract and its management personnel’s certificate.*

Beijing, Guangzhou and Shanghai each implements a system whereby
the qualification of property management companies will be reviewed
from time to time. In Beijing and Guangzhou, the review is conducted
on an annual basis;*® whereas in Shanghai, the review is carried out
every two years.”!

foreign investment property; (iii) the property it manages shall include at least
one excellent small district or building and 30% or above of the property it
manages is up to standard; (iv) it shall have six or more middle-ranking management
personnel specialising in economics or engineering; (v) it shall have two or
more years of operation term; and (vii) it shall have a registered capital of
Rmb500,000 or more.) A Grade III property management shall meet the following
requirements: (i) the property it manages shall in general be in the range of
30,000 to 200,000 sq m or the foreign investment property it manages shall be
in the range of 10,000 to 50,000 sq m; (ii) it shall have three or more middle
ranking technical personnel; and (iii) it shall have a registered capital of Rmb100,000
or more.)

47 Guangzhou Property Management Industry Regulations, art 4. (It states that
property management companies are divided into three categories. Grades I, 1T
and III property management companies must have ten, six and three or more
professionally trained property managers respectively.)

See also art 5 (stating that ‘professionally trained property managers' refer
to management personnel with preliminary qualifications in the field of architecture,
municipal civil engineering, landscaping, water and electricity, and finance,
which are approved by the department in charge of construction on the national,
provincial or municipal level).

48 Shanghai Property Management Qualification Measures, art 10.

49 Shanghai Property Management Qualification Measures, art 11 (stating that a
property management company that is applying for the determination of its
qualification grade must submit the following documents or materials: (i) the
Enterprise Legal Person Business Licence issued by the administration authority
for industry and commerce; (ii) the appointment letter of the manager of the
company; (iii) the certificate or proof of the qualification of its middle-ranking
or above personnel; (iv) the relevant application form; (v) the articles of association
and management contract entered into by the company; and (vi) other required
materials).

50 Beijing Property Management Companies Regulations, art 7. See also the Guangzhou
Property Management Industry Regulations, art 6.

51 Shanghai Property Management Qualification Measures, art 12, stating that the
approved qualification grade is valid for two years. The approval authority
will review and confirm the qualification grade two years later.




