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wiic consultation exercises on specific issues (as discnssed diﬁi?);;,., ,thc
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it peed 1o cnsure there e <zde\§§atg, pi@(,xjsf»@?f in p;i,m } i e 3:

s received on this forum. There 15 a Jack of evidence on how this 18
e ! s

Governinent.

the consultation and decision-making process led to the Legishative Co
setiing up a Jolnt Sub-Commitiee to monitor the implementation of the
Kowloon Cultural District Project: ‘to monitor issues refating o
unplementation of the West Kowloon Cultueal District project, incladin
work of the West Kowloon Culiural District Authority, the project’s infeg
with aris and cultural development, and other related matters’ *

Lait

. putory Advisory Bodies
The perceived inadeguate consuliation process triggered legislative oversigh
the development and implementation of the process. This further check
government would not have been necessary if the consultation process had b
property managed, It is to prevent issues like this that other iurisdictions de

and publish codes of practice or formal guidance for the government to follow
written consuliations, An exsmple is the Guidance document on Puhj
Consultations published by the Cabinet Office in the English context,'? Th
Guidance document, although not binding, sels out minimum best prag
standards for written consultations by povernment departments and agencies.

ons of goverament there exist statutory and adv,&sm:yj bzﬂi? *:v.“%;zh
mﬂcﬁé alin, advisory suppoit to the g{wgmz‘negzp T:ﬂi:;fs@; “ ?‘;ei " ;i
iveated by statute or by the EXECTLIVE ’?gay giwy‘ are Ms ing. ;7
e Antiguities Advisory Board is established Es/s:a}rmam 10 ‘aéiclli.’)‘ﬂ :
& iquities and Monuments Ordinance (Cap 33) a;:;si Pr}?"}‘%ei" iiﬁi
jes Authority {acting through the Sfﬁ-{:::emry for. Hmpmvm(f aafzﬁwai,h; |
the historical grading of a 'bmidﬁ'{g or site. ifhas siSEaﬁS,:‘s o ;
in deciding whether or not it shgmki Geciﬁa}rfs that ssa%e ﬁ -?i}ﬁ;m:;i
urposes of preservation. Oither advisory 'QOGE&? a.re ?S&i{z x% .;(; év{;(;:;
& bodies they advise.™ These include the R{;g%g;au}gm}mm{w i mi
se ot the Telecommunications Aui.nm'ity aﬁg the Transpert
+orgmittee of the Transport and Housing Bureau,

The Guidance document highlights the need to focus on real engagement do
a consultation exercise rather than 2 token consultation; consultation should
done early in the decision-making process: the consultation should be targey
and tatlored to the relevant participants and issues: the public should be provide
with easy to understand information; it should be made clear how feedback v
be taken into consideration and the need for the relevant government agen

have clear objectives on the consultation exercise to avoid an unoecessay
costly exercise. Such guidance is currently ruissing in the Hong Kong contex
However, the Panel on Home Affaics of the Legislative Council has confirm
they will be considering introducing guidance on this in the future. ¥

“ii¢ Bxeontive’s comments on the role of such bodies in Hong Kong io }ES

Aaiis_;es% in 2004 highlights the execulive’s view that they are 0 be
P d 3 ALY f Ned e ’
o a5 an integral part of the political systeny:

ry angd stamtovy bodies form an ime::gr?i part of oug poiiﬁsc:al_ s‘;f‘s‘tﬁm iznd ﬁiz;?;

mportant tole i supporting the Admﬂimstﬁviuos;: Hzey ?{ﬁ also ii; ﬂ-ﬁ?sﬁ-wm
&1 for pounie to pariicipate in public pollcy im‘n?maazgn: Té&ségfévis@}

aftached importance fo the fanction, role mxl composition of some 56 iSOy

and stmiory hodies.

In addition to public consultation exercises on specific issues, the goverim
has set up & general Public Affalss Forum. This is a consultative for
cstablished 10 advise on public issues from time 1o time and, in particular, it
views of members from the business and professional sectors, These caleporie
of individuals were selected on the basis (hat they are underrerssented o
statutory and advisory bodies (such bodies are discussed further belowd.!” Th
forum operaes through = website.”® Topics for discussion ase. posted o th
website which members of the forum can discuss onlines The discussion:
monitored and processed by the Home Affairs Burean which administers fh
website. Topics for discussion vary from the Chief Executive’s annual polie
address to specific issues such as the introduction of a medical priceity sysied
for the dispaich of ambulances,'®

hiectives are:

- streamiining structure to avold excessive duplication in organisation aad
" membership;

bringing in omore tafents from  differont backgrounds 1o enhance
represeniativeness;

reinforcing the role of these quiﬁ:s as iﬁ.lpi)i\“ﬁmzi pmfgijﬁ‘rx of Mﬂls
adiminisiration and strengthening thelr participation in the decision-making
IFOCERS;

increasing their role in reconciling different mterests in our COMRIRNIEY;
further using them as important chaanels lor public participation in public
affairs;

full Hst s available = hﬁp:f‘!www,iﬁsgcfa‘gm'.hkfyﬁ_“}}@@f&tngiis@fpaiazfs{hff’?:pimf
31 3cb21263.030.pdf — o report prepared by the Home Affairs Burean for the Legislats
ouncil Panel on Home Affairs, (Febmuary 2004) al pp 9--?_(}, ) o tochmicat
This Committee advises the T@Aecammanicat‘m‘as Authority on }al‘; ﬁrg;cmr.gmu. ‘;ﬂ ﬂeaﬁ:a::ﬁ
.regu]amry issues related to the development of Lgéewnu?}un‘mfamm :1:( §Iong;ai,a2ng;ms; ﬂic
specific lssues which are handied by other campemni adv;so? y mﬂim'a‘?% ;R-h !‘L §nder 1he
aspices of the Telecompmunications Authmﬂ.}:;’ Terms of Reference of the Lomum
vatlable at i“.&.i;g:/fwww.ofta.gov,hkfexz/ad%:om.riafgaac,fraaﬁr:hm}i).ﬂ ©on brond fseues of
Broadly speaking, fhis Commitee advises the Chisf Qxe«:uiwe—m—\_uﬂuacf_ ;O;i j }_hlt d T‘;?m;s {;ﬁ'
{ratisport policy with a view to innproving the movement of both :pw'—;ey%e and d{; g ; );ﬁ“g;,udf
Reference of the Commitise {available at hupdfwww thb.govhifenglboardsiiransportiand
a6, hir.

14 hitpdtwwwlegoo.goy. hl/generalfenglish/panals/yviO8- 1 2/whed him,

1% htipg:jfwww.gov,uk."gsvemmsntf’pnhlica{iomfcm’:sait&&ion«g}:ﬁé:1<:§p!es—guidaﬁca3.

i hﬁp:;‘fwww.iagco,gov.éik/yz'l3‘i4/@ragiiswpzanc!&fhaipapemiha2(2}{)cb2-~8-appv’fz,g}df, pars 8.0

17 Home Affajlrs Bureas to the Legislative Council Paned on Home Affairs, frterim Repo
No 14 on the Review of Advisery and Statutory Bodies (1O Paper No CB{Z32176/04-05(04
Huly, Hong Hong).

18 Bee hitps:fwww.forum. gov., Bl/mainidefanitasp.

13 See hups:fwww. forum, gov.hk/ew/sumaries/index . asp.
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: " : Ko Judicial Controls i Hong Kong: Tribunals
MNon-dudicicl Controls on Governmen:

-v* 2 This review was carried out as

enbancing their role in grooming leaders; fFveness maé t?ﬁﬁ%{;ﬁ:?ga%a;aﬁg {;‘t:;;zi 1 v?;; e mior
o %%%%EfA%L:;féifj;fsﬁﬂnz of Edv.'zse;y and statnory bedms;' W(,m}{i
N ach olher in terms of the overall accountabibity of
b 'Wlﬁ.‘g il{gsf?mﬁ zu thetr decisions, As statsd in the Qmsuhaﬂcn
4 me;:t Hi L-Lr’a,{'«: ‘?;::}";.fisory bodies, the basic principle is ihjfu sugk}
?}iié Eiiviéeriﬂdépc.m}em expert advice and cgn?.wmigi .;.z‘xpgiaii
" maki n,gsfs As regards statutory DOQICS, ko g
4 ?jj ;?J%:hpg;diﬂﬁ should not ftﬁ@i;‘ac?z frq{n‘ﬁsz r};’i;i a?f;h-mézii
i and accountability of principal {:»ﬁﬁa:;.z}lis, 1% 1\{{@ anc
- }‘lh%h'\i? . of principal officials with regard to advisory and statutory
D cmined in this ¥ view. ™ One of the concerns evident in
e e ic. conss jon exercise was that in order to
sponses o 1he public mns;;imm\.m Vx:, ,;.‘ - s that In order 1
Bute 1o ihe Ansparency and accotntab ﬁy,? g e b;)%h i,
« themselves should aisgg 1;@3 ?mﬁpﬁﬁ:ﬁsM;ifﬁqmﬁ;ﬁg : e m\l{
#i the appointment of thelr me wns of thel
T gﬁia ;gggz;x:ﬂ the appointment of membmjs, t’ﬁs}% HD?A\:‘; f‘m&is
i e’a%; ‘n; nded by proposing an increase in the diversity of members

reinforcing  thelr  fupction in connecting  the Covernment
conununity,

“ explaining public policies and encoiraging public discussions; and _
Enproving how their performance should be evaluated

- and elevatiy]
status as public policy think tanks® :

Accordingly, the objective is that such bodies should add to the inform
avallabie 1o execative decision-making bodies when such bodies are teack
decisions on important areas of public policy. The government’s polie
been that auch bodies should be staffed by appropriately qualified persqy
specialist areas and should also be representative of a Cross-secti
sociery.™ The idea is that this tepresentativeness of the bodies:
facilitale a more thorough and considered decision-making procesy o
part of the government that is ultimately more reflective of the view
stakeholders and the general public.

There arg, however, severa] Issues relating to these bodies:

4 to such boards. In particular, the ﬁ(?i‘ﬁﬂz .{Effaii} ?;z"ji;
(i The precise rofe and impact of the advice of such advisory bodies (o '%1 increasing the number of women, etbaic .{?}mm}i&‘é}:@u’i 4 be
fack thereof) on government decisions has been tested in Judicial re & iies and younger members of society. This gmm,s; o
proceedings. This was in lssue in the judicial review proceedings rely ienﬁcmted b}; iasuing a ‘circu'%ar_ memorandum _m‘ 1 e ;8 witﬁ
t: the government’s decision not to deciare Queen’s Pler 8 monumg v shents to advise and encourage them to targel women, pta-(}? cor
Chu Hoi Dick & Ho Loy v Secretary for Home Affnire® One o B 'biiii‘:;’ members of ethnic minorities az}dm young persons e
guestions for the comrt was the role of the advice provided b t'mf:n; to advisory and statuiory bod.ws ‘En r~wjﬂ-giiiﬂi}}ﬁw@
Antiquities Advisory Board (AAB) on Cueen’s Pler. I this case; tf;{?ﬁsﬁari‘-ﬂc}’ of derision-making by such b@dxgs, .‘ijaffﬂiga‘ gr:}?&;; *m* e
AAB had classified (by & majority vote) Queer’s Pier as a Grad fput forward, including opening up meetings of “’;"i ;'J{‘}h be dies 1o
building. The implications of this (from the AAB'"s perspective) was i and reguiring the reporting of d@cxsmmmakmg ¥ 51*;; ' fs;a;';r:{iiy
such buildings are of ‘eutstanding medt’ and ‘every effort shoul Teaislative Council but these proposals have yet 10 D
made 1o preserve [them] if possible’.* However, sltimasely the oo lemented.
reached the view {on the basis of, inter afia, the underlying looisian
relating to the AAB) that this classification by the AAB hadl no statit
standing and was simply 2 consideration that the Antigritios Anihe JFadicial Controls in Hong Kong: Tribunals
had 10 take into account when reaching its decision byt ves not boun ”‘3“ : ’ o ffoct the
i. The precise impact of the advice of these bodies curefore falls ¢ “are intended to make up for certain izmﬁa'ﬂp‘f‘as that da:i;;- o
determined by the framework under which they are established, whetl { judicial review. For example, a common cnmfzsm 123 ¢ t mh:'a
statutory or by the tetrns of reference assigned to it by the governim aeed remedies, such as judicial review, is ﬂﬂﬁ%_iﬁiﬁ? can "Q’,m‘?,&g that
body which esiablishes such bodies. In  this respect, this ¢ m&cdﬁmmiﬂg o obtain. A further limitation 0‘% i’ddm’%ff [ﬁ?"iﬁ;"t‘é;ﬁ ihe
emonsirates that in some instances the role of such advizory bodi an only review the ‘legality’ or anfulﬂ?_/ss ‘g-z 3 gie_t(:is;gﬂ aﬁh; ; g ¢
fairly weak, ; éhg '{ggciggm, and at the conclusion of a jodicial revxazzii.gﬂ;i; :‘EA
X 3 et § A vl d SINAKET SUARE Y §e )] 2 g
(i} The accountability and the representativensss of these bodies have afso ¢ remnit the decision back o the original decision maker to 1econ
been the subject of scrutiny. In 2003, the Home Affairs Burean cargied o :
a public consuliation exercise ‘to review advisory and staturory bodie 432 above,
the public sector in order to enhance their openness, effectivenes See'n 23 above, at p 6. e e s, Progress Report an
s Affairs Burean o the Legisiative Copnci! Panel on Home An&irs, G
i3

Chief Fxecutive's Policy Address 2004, (available at

el G , Revzm £f (Yeru Wiy Y figs (Fobruar i L Paper Mo, OB 2y 1263413
ex.ht w of Advise 3 ndd Statdo W Rodies ( e B LURF, er Mo, O ( )
gjr.i- A oIIl), & ?.A'{Zlﬁ;.

' o - Vel papers/ha02i 3oh2-
hitp:/hwww.policyaddress. govhk/pall (availabie at hitp:ifwvew.legeo.gov.hicy03-Odfenglish/panelsibal pupershu21320

! . S elfy. \ Foirs pri ot Mo, @
24 Home Affairs Bureau, Conseliation Paper to Review of the Role and Funcrions of Pubi : A‘%f alrs Dureas 1o the L egislative Covneil Panel on Home [‘\Eia;ﬁah, f;;?,r? Ii%ﬁ(}“}@?&%—
Sector Advisory and Statwtory Bodies | April 2003) at para 5, (available ab hHD e n e‘w‘e.w éf‘)a,{gpgmry and Statwtory Bodies  (huly 2004, LC Paper No. LELL)S0.

wwwinfo.govvh}cf‘archiva!cmasuit!Z(ﬁﬁE!Eiaﬂatory«e.p{iﬂ. ; k i
25

[2007] 4 HEC 428 ¢ CFL This case is discassed further in Chapter 9.

- s Burean 4 aby para 7 s N 104/ english sfa/papers/
ne A B 05 it para 15, (available at hupdlew -legoen.govhkiy03-04f englis wApanels/hadpape
] Home Al 1 , (ﬂ 24 zh 9“_’,‘3} at pars 7.

B2-3050-tepdi . e o dinerseinn in Part I3 Chapters

hatcon 5 "eq:ﬂ'ﬁ;y' o7 lawfulness’ is the subject matier of discusuion ﬁﬂ Pfl?;iie’:{c; ; };ﬁﬂs

3 3 T At - o .t T il see I LR 5 ;
tealing - vprious zronnds of judicial review, You will see frow A

12 dealing with the various g J s1 of o decision s aot gways clear,

e distinction between the legality and the merits of a decison 38 Iway
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S e dm M Congs Fribunals
/ frricd U 7 : Fdiciad Conroly in Hong Kong: Tribun
Norn-dudivie] Controls on Government Mon-Fudic £

coroilary of this Hmitation is that remedies in judicial review are PIO:
in their outiook: this means that if judges determine that the relevant d;
being reviewed was Hlegal or unlawful, the judge cannot substitute thais
view for that of the decision-maker and make a fresh decision. 'Sy
instance, the remedy of certiorari in judicial review allows 2 judge 'm_q
the original decision but does not then permit the court to make g

decision. Similarly, through the remedy of mandamus the coust may man
the origipal decision-maker io make 2 fresh decision by taking info doep
certaln relevant considerations but the court cannot prescribe the weight
attached to the consideration™ that the decision-raker failed (0 consit
making their primary decision.” The rationele behind this limitats
Jjudicial remedies is primarily the need to maintain the separation of po
and prevent judges (whom, it is argued, lack appropriate training

knowledge) from exercising executive powers,™

Adminisirative Appeals Board Ordinance
: {Cap 4423

aﬁ:é}ﬁs‘iﬁmanw anplies £~

1 ; i i £ the Schedule in relation fo
{rdinances memmragd in fsuiumx} o t ¢!
j::; decigien of the description mentioned in ¢olwmn 3; and

anv sther decision In respect of which an appeal Hes to the Beard,

L 6 6f Sebedule )
In contrast, tribunals do not have similar Hmitations. Tribunals are intended ’_i‘m Chief Fxecutive in Council may, by order, amend the Schedule.
provide a less costly and less time-cousuming alternative 1o judicial renedi
through a simpler procedure. In addition, tribunals are intended 1o DOV
specialised form of redress as tribunals tend to be staffed by specialists in VA
argas of government and not just lawyers, Tribunals are also regarded as ]
the executive branch of government (from a separation of powers point of
and in this respect could potentially provide constimitional benefits that
absent in the case of judicial review. However, as will be seen below:
technical absence of a separation of powers problem. does not necessarily. iy
that tribunals ave given the powers to make fresh decisions on behalf of:
original decision-maker. g

: . . TN » et . f ﬁ'ﬂ.@
Viout affecting the generality of subsection (1), the power o
22:2& Tyerutive in Council to amend the Schedule shall include 2
power - )
L {aie delete an Ordinance from the Bchedule;
{b)io add an Ordinance to the Schedules
{e)to amend an Ordinance mentioned in the Srhedule; .
{0 amend an Ordinance at the same thne that it iz added to
the Schedunle; N oned
2)in the case of any amendment of the a%eacmptmn meniong n'%
;zzmgm;ﬁz {#) or {d), to apnend thai Ordinance so as {o, and only
54 88 {o -
i) substitute the Board for any persen o 'whvom an sppeal
moay be made apder or by virtue of that Ordinance;
(i) provide that smy person beund by a decision shall be
" furnished with a staternent In writing which sefs out-
{4} the reasons for the declsien;
(B} the policy, i any, relisd PO hy the person who
made the decision when the decision was made;
(§#f) prescribe or, not preseribe a period within which an appeat
may be made; .,
(v} provide that a decision thai is appealed against shall be
- suspended In its aperation as from the day on which notice
of the appeal is lodged with fhe Seersisry under this
Crdinance until such appeal is @ispﬂﬁez% of, withdrawn or
abandoned nuiess The advice er astive of the decision given

There are & variety of tribunals in Hong Kong that handle appeals

government decisions.” They can be divided into two main casegories: gene
and specialise.™ The main general tribunal in Hong Kong is the Adminisis
Appeals Board {'AAB’) which hears appeals against government decisions.m
under a variety of legisiation, Key specialist tribunals in Hong Kong tnofuds
immigration Tribunal, the Social Security Appeals Board snd the Anpeal Boar
Panel (Town Planning). This section locks mainly at the difivrent aspects
design of the AAB as well as issues arising from the desipnaad the AAB.G
specialist tribunals will also be briefly discussed. o

The powers and duties of the AAR are set out in the Administrative Appe
Board Ordinance (Cap 442}, the key provisions of which are set ont helow, -

P - . oo e . e s ingd hy ecision is accompanied by a
3T Judicd review on the busts of a fallure t consider televant considerations is discussed B0 Ay persen b})'%md by the d Ay E?rimx s

Chapter § S statement In writleg to the offect that, In the opin L
% The rema itable in judicial rev; s {inchudi forrari fnis SO0 W s decision, such suspension would be
33 The remedies available in judicial roview proceedings (including certlorari and LIRS} persen who made the decision. iy

copirary to the pubile inferest;

: {fy fer the purposes of section 22(5), to ?&id &aungt@ to the Schedule
2 or to amend or repeal any note mentoned in it

discussed further in Chapter 8.

34 This Birsitation on judiclal roview rersedies is discussed farther in Chapter 5 below. o

33 The discussion hers focuses on tribunals thar adiudicate dispites between citizens and: e
government and not tribunals that adjudicate dispuies between citizens (such as the Labow
Tribunal}, K

36 There are difficulties with classifying tribunals and with the criteria that should be used e
s0. See M Bhavwaney, Administrative Tribunals in Hong Kong [1976) HELI 189 @
discussion of these difficuires. The classification used iu this toxt is for the palposes
cxposition only.

4} An order under this section may contain f;if&:?i Incidental,
| consequential, supplemental and trapsitional provisions as may Be
" necessary or expedient for the purpese of glving effect i the srder
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I G g’ Matter?
What is a "Pubiic Law’ Matter!
Procedural Exclusivity and Public-Private Divide

Sharging a public function to provide low msr jimmﬂg ij iim
Ve public in Hong Kong. In L%isschm‘_gnazg its duties ;rs mim ;rgmi
g-sgmi@,_, it te-ths also conceroed with, and ?fm.‘%?gioﬂm
irihution and nse of public resources, As Ui@ﬁli(\.kﬂéj{ii Y OT;;’ :h ;
{dorations It had taken inlo account when c{énf;}dtauyg ;? ;{;3%
NTO (notice to quit). L is therefore not, as :_,ummtia:: “‘y i
5 or pr ing as a private landlord. There are clearly
1y or predominantly as a private lan tord, Fhere are cleany
éme:ms underpinning the HA's e_x_erc.m;a,_of rig &s:‘s) s : el ;%
\o-temancy agreement whether under individaal provisions oF a8

amenable to review.” In R (Beer) v Hampshire Farmer's Marke
court said that unless the source of power provided a cleae ansige
rature of the fonction fulfilied had to he carefully considersd tose

sutficient public element, flavour or characier 1o make it amenable
In Anderson Asphalt, the court noted that sven a commercial decisi
if there was sufficient public element to the decision, be amenabls
The court, found that there was no sufficient public element in
hand, and went on to say that what constitused 1 “sufficient’ puhiio
was a question of fact and degree and that this would VAEY ON &g
basis. Arguably this represents an expansion of the court’s wil}
review decisions that previously mav have been deemed unreviewy
source or function tests. Alternatively, given the fairly nebuldug’y
what wil in fact constitute a ‘safficient public element’ in any givey
test could also be drawn s0 as 1o excluds from consideration cases W
decision-raker is exercising statatory power or Tulfilling 2 faccts

any other test would be szid to exist within the public domain. Thatts
outcome is more likely is suggested by the siaternent of the court ini iy,
Yuet Ching v Director of Lands that “The mere presence of som
element in the Government’s decisions is not sufficient to transfy
decisions into public faw decisions’.” Nonetheless, the correctng
‘sufficient public element’ approach was confirmed in King Prosper T
Urban Renewal Authority” in this case the decision under challenge
decision by the Urban Renewal Authotity £ot to buy the applicani’s
as part of an urban renewal scheme, under ity acguisition policy
puichase would have been on more favourable terms for the owWrE
property than any subsequent compensation paid for the comp
respmption of the title to the land under the Land Resumption Grdinas
Agthority declined t© purchase the property because some doabt sxidg
whether the owner’s title to the property was good. The court had (¢
whether the Authority’s decision not to purchase the property
acquisition policy was amenable w review. It was held thay 15 w
amenable 1o review because, despite the statidory powers ehercise
function of urban renewal being fulfilled in the puablic fnferast, thisd
dig pot Hself carry any element sufficient o take it beyead a decision
pursuit of the good commercial sense entailed in not vuying a propert
there was doubt as to the quality of the title hejd by the vendor

pure

rising that the broad f_'ramews;s;k of grb;m mn@;&%ﬁp%ﬂ:ﬁgﬁ
ainning was not equally sufﬁcs_cr:i 10 Eﬁﬂfﬁf féA u}(:;:ie;w*:;
onable o review in the same Waya that the AI.au;nbY.v, lsﬁ:gi"q
framework and staintory und{?‘;pmﬁmg mndaz_ra\d ‘%‘bs‘?d ;:ni 5 ;{,;H}
fable. Any attempt to reconcile these two Cases Would Ray 1o tu
o ‘differences between the two cases, most szgﬁ_mcam}}f the d;um.zz
;ro;:;:;er, notwithsianding the }sﬁaaﬂ {cn{swai }Ea(ﬂli:y ‘{?Lkgﬁfi
‘os5 than a function capable of ;{?ﬁiﬂg’ﬂﬂ{}ﬂﬁak@# ij}f p§r§i§2:{i,§i%€(i
rivate domains while the ability to issue a n{'mc_c, 0 q{;i d eked
il enforcernent procedures is not something a ;}fwa?fv: iaﬁ_‘;:‘~ ‘oa; 1}‘ i
ie it may be possible o advance a theory that a S!,-,lff H{,ﬂ ?fzhg
atise {;niy in those ¢ases Wh{’li:s’:: t‘h«.ﬁ_powm arl;.d ﬁ{n;hm\’zf:-m.%
something not remotely akin 1o the powmi and u:u}c.érizr{; ;;
iiials or corporale entitios. This dc{es E‘n‘}wev?r raise ﬂj}e ’;m‘q; c;i vid:,;g,ﬁ
rosper, of the difficulties inherent i separating (mfi ¢ gn im; ﬂmﬂ
der challenge from the wider policy gosls pursied by SR

ach which might add clarity w the process _(}f .Eda—;.nui},f-mg the
of sublic element has heen articutated by Elias 1 in Molinaro:

Anomy view, the fact that @ local ax%mg?:éty :s @3{697?.5?1111,4;:2{ Ségigi{;i"y
ynction ought to be sulficient to 31_as‘;§af;.f the deczs:msh;if ;oo a%
libject in principle to judicial review if' 31 is alleged that :}e yef hes
7 shused. Nor do 1 see any logical reason why an z%: gae}or j {p{ e
tade pussuant to some policy should be treated differently o one
:made on a speqific oocasion
f .;:mzme? in many cicnmstances ihe m{ufﬁ of the COE‘EI{%MQES{{;;Z
Jthat identifies no public law principle, iFa s_tac%n £ases theufact. ai b
“defendant is acting porsuant 1o siatte is imelovant, For 'eﬁxz?mp‘f‘::
the Council sues for the rent due frm;; a tenant, ﬁe.?ub%u, .idw‘ 15;15&3
arises. Indeed, In general questions of con:\su'uc;tmi? of the canp ZC Qi
‘hreach will atfract no special public law ponciples, *_eq.ad i %?,
dgw iy not an appropriate procedure 1o resmlye c.u,,h udl%plkées:a%aﬁﬁ
“ fact that a public body is a party to the ;}m&:ea‘:dmgs: is, in %1;;?‘1 L b;i}
Hrrelevant to the action formulated or 10 the m.he-flga ;m!,ad,w :,_ra,‘zs il s
S fustfication then for treating the local authority in any ditferant way

Later, in Wan Yung Sang v Housing Authority,”® while the court again stated
amensbility o review is based on there being “sufficient’ public element
decision under challenge, the ouicome as to amenability was different

case, the court found the necessary sufficiency of public element existed
two combined elemenis: the pariowlar statatory power to issue and enfl
aotice o quit on a Housing Authority tenant coupled with the broader fiy
for which the Housing Authority Is empowered o act. The court said:
Housing Authority ia managing the public housing estates via the'te

 private bodies,
Smith's Judicial Review, 6th ed, para 3.060 at p 144,

L [2004] 1 WLR 233,

T3 [221BECL 1485 at para 23

7 (20101 BECU 2767

T3 {2011 HECLU 120,

7Y See Anderson Asphalr Lad v Secverary for fustice [20007 MKEBC 415 at para. 5Tk SE : 3 MEC 399
' 4 zara 35 see also Chun Chin Wik v Housing Appeal Tripunal {20111 3 HEC

i ool the exchisivity
owever the section below on Landiord and Teaant cases as eadeptions 1o 08 oX husivity
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rivate Divide

T aes? F - x
What i o ‘Public Law’ Matter!

et ) : i I endering would
T i e N e apphicant from tendering
Bui public bodies are different to private bodies in » decion W"Z?;k’gfi;img{‘iheﬂm which, in the absence
heir powers ace grven fo them o be excreised in the publy :bigii &;Ody iz gatitled to make ﬁ?f’is €3;“fﬁ ﬁ}?z;{;:
o ; : : 2 < oublic b 5 i i ag &

and the public has an interest in ensu Bo & ¥ 1. The mere fact that the spplicant wi

. o - i > contiacl. ine mere " o to is clearly no
abused. Lsee 5o reason in i or principle why the power B : %{Z ;mmim it would not be allowed 0 tender is ; éef;i{ be
should be wealed differently 1o any other power It g nexl & where each tender by the applicant would o
increasingly onables g public body very significantdy o Tir uation W

- 81
\ e mumnercial dispute.
ugly : : Lo tinderlving rationale is that it s & conumercial disp
lives of mndividuals, commercial organisations and their Sl e 1 7

ave acknowledged the abuse of power
comumnercial decision, if undertaken..
body, would not usually be amensble wo review, However, wher
fraud, corruption, bad ¢

aith or breach of law, then the couris have:
willingness to find the decision amenable to review,

X . e .Xgrgiéﬁiﬂg
2 . st be 3 statutory body, ©
‘ . s decision maker may | T allenged
— e gi}_ﬂ}@ ;;f;;ﬁf;m if the particular decision ‘mlfzg ché}_‘stgi’%
tong - 5,4 . . AKST
only in limited terms: a sial or contracinal aspect of the dbmgl?ﬁ Smiiéqm
d "e{;:é to be a private function rather a public function,
DEINS T ‘nif
here is an absence of bad faith,

o i

2 What generally is nor g ‘vublic low’ matter?

a) Commercial or {ontracizal Transactons:

apphcation for judicial review turns on )(fh‘zs.ileﬁ%e i; :
e by =garding the employment of one oi"its emp;a}}lv 5,
ooy r%&df' ablic bod il ot be sufficient to make &
¢oemployer is a public body will oo 8t ent o make o
' aploya it amendable to hdicial review. H the decis !
o -cmpioyu{?{« e of power under the mmm-a:a‘uai terms ©
X ain“ﬂ:‘é 51;%;: 8 qn;ir.mwy hody, the source of power bemf;
g@ﬂiiigij;y éuwér conferred on the body fbm iﬁ“:@gﬁg;g:::
ble. TF ic formulati { the {est for review 4
anreviewable. The classic fo.{mai%i;(m f‘:: e g
tii scigions made by smiuu?x:y b{?d‘ﬁt—ﬁ @?;izg‘?{;ﬁ; ohe Lagheh
Eest Berkshire Health Awthority Ex p a‘ it s Hacrs noies
ustration is the decision of the Court of Appea in R e
b utho -%&’ Ex p Walsh that certiorari was aot availlable l‘ﬂ
eaf;‘i’zj 'ﬁfiﬁéf}m} 3 ‘tf}j empléymmi of a senlor nu:'s}ng niﬁ,:\:qr by i
ﬁm'ﬁma‘;um;é@;;e.{;f any element of “pubilc law” in fh.,
.j ij.lﬁ ‘ﬁl.zi‘%i({ b{f’;}gm:. Such an aif:me;}t could, ‘ha'\jfevm,.g:is;}z;
: a}mjﬁ'l .ik“’ restricted the freedom of the public authos ;yi '
i} if;dd;;icégih;;%iy to gnier CORTacs of Sp;aﬂ:iﬁed terms (‘gi(;i ;é
qﬂ O Ci?giirzgseiw?ész?:\rsfibggi?tgeaemploysr
. ract ’ n l . : 13 T
.zweefzgl::};::f iﬁizgzi?;;z{pi;mgant contract wriaiie? l?r :;f(a}:riz ;;V g‘i
7 i ade in re re to the controls ITapos
hﬂﬂ_.‘aﬂ};ljjf K;rlxz%;f ﬁ;gdzeiﬁet:ig?(zs Harris goes on 1o ‘nifi%?:
'ﬁa?y:c? the kev prepositions for which Wia;is;h s;;z;iaﬂii ;ﬁia ;f i
by g.‘haf contractoal terms {mmmd_ a4 the r@}sg’ ‘t ?%»,15 e
awer are not themselves autornatically enforceable 1

Without reference 1o a universal test,
of power test and without 8 more de i
does one identify whether a decision maker is functioning within th
public law and more precisely with a sufficiency of public eleme
render the decision under challenge amsnable 1o review? One arp
be flst 0 carve out thoss decision which do not fulfil & ‘puhlic’
One clear principle which runs through the decisions of the court;
that engaping in contractual or commercial relationships will o
fall within the meaning of a ‘public function’, In Meo Kee Construes
Hong Kong Housing Authority,” the court commented thag:

The Housing Auwihority is g pablic body set up by legistation, However
one of its decisions i amenable o judicial review. One can enn ag
situations. The first being a decision in connection with its public Aty uf piov
low cost housing to the public. 1%, for example, it makes 5 decision on the orife
which the individuals are entitlod o acquive the houses, with(nt going oo d
into the issue, one wouid have thought that this is a matler tuat is sebject 6§
feview because of the public elemept involved. O the other cod of the seals :
the exampde relied upon by Mr Pannick, QC, counse] for the Housing Auth
when t purchases office stationery such as elastic bands, its decision is unliks
be amenabie to Judictal review since this is in its matwee 8 commersial dect ion
subject 1o private law, Between these two eatremes, if, for example, the H

Authority, in order 1o discharge it statutory function of providing low cost hou
tequires building contractors to camy oul the constructing work, and maintai
Hst of approved contractors who are entitled

without exclasive reliance on
veloped theory of abuse of

s wets of the public body concerngd;
0 bid for its work, the tenden el review as Hmits Qn{»mg pﬁ&?ﬁ;ii?i I;m* be pursued by an
: e - {0 8 S ) AL TR DS oy of contract sn i v
Process cannot be 3 matter of Judicial review becanse of jts conunercial nat i claims for breach
Likewise the decision o suspend an

approved comtracior from tendering
W, also a commercial decision and 5 not suh

dect to judi
0 obdain a contract after tenderiag is not subject o Judics

comlract is, in my vie

1 i §F N .-?.idi & W i i Goos T U i 1]1{]L del LEe ] 1008 08T
SVIeN } i £ } FEVICY 1 TR hp& 4 p () R0 1 i
938} iﬂi H . A

v - EE g fd’(gulﬁ

38it * public sector employess can
3 : sition of public s i
ng to the tmpin}fmﬁ?m e edings; that contracting decisions
allenged in judicial review proceedings; that ontracting deosions
ve a&; clgss fmmane or that the fact that s d(ﬁpiSiL!.i‘rga sken e
T na;z ;i‘{@i’:‘i‘iﬂ} of a sfamiory power can never provide a suilicl
. ) A 0 £ b

& (on the application af Molinare) v Eensington & Chelseq ALEC (20011 BWHC Adial
Mettengrassi SpA v The Alrport Anthorizy | 19981 2 HELRI 213 Neo Kee Constiué
Led v Homg Kong Honssing Auwthorisy 20011 3 HKO 493, Lee Shing fue Construction €,
Lirector of Architectural Services & Another 2004} 1 HEKLRD 715 Al as cited
Prosper Trading v Urban Renewni Anthority [3010] HECH 2767 at para 29,
(20013 THKC 493,

d at 306507, 4
/LR RIS ce Tyari vt {3 blic Law 4dd atp .
iﬁ:‘igfﬁ 1%}14 dicial Review of Contracting Decisions (2007 Public Law

28
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What is a ‘Bublic Law’ Mater?

Frocedurs] Exclusivity ond Public-Private Divicde

o Neai v Hospital Am?‘zarr‘f}gg(j the court imicii th:i
g S he contrary, the mete fact that the N
4 'E{}?Ci‘if? g " i ho dy was not sufficient 1 inject the
e W{ii@& iin decision which the applicant sought to

basis for amenability to judicial review, I is also submittey
inconsistent with the approach in Molingro, Walsh dig 5ot ¢p
abuse of power and can he SCen as a case where the
identified no public law principle, ¥

element’ jenge o the decision of the Lingnan
ijarly, a chalienge i to be reviewable despite the
The approach established in Walsh has heen accepted in Hop " Eorpmities was not deemed to

Chief Executive of the HESAR & Another® concerned the refuy
employment contract of g police officer. The application fg
soughi to challenge the refusal w0 renew the officer’s conirge
existence of a statutory scheme regulating the discipline and diz
ofticers. The applicant ook the view fhat this STalory schém,
emplover’s contractual powers of employment and thereby magd
0Ot {0 renew his contract s public law matter and thus revie
decision not to continue 1o employ the officer heen mrade:
proceedings under the statory schame of discipline and dispy X
decision may, following Walsh, have been reviewable, Howeve
having been disciplinary provesdings againet the cfficer, the & - in addition to other arguments not relevant hers,
continue 1o employ him arose not from those proceedings but was was, ia & ; the Building Authority and thus, he was
10 renew A contract which had expired naturally at the end of its te; W@@ e e Sé;é; ‘é'fhuétﬂ he set the requirement 1o pay o
was no dismissal under the statutory scheme. The court, citing Walss : ﬁomfﬁ%fﬁf .Wﬁ’e’tamamoum 10 an abuse of his ff‘i?f;z
b Pen 2 ; . i ing that “t&
: I:;E rejocted the appetlants’ a;g;.aﬂl‘@ﬂiﬁ;ﬁ:r&i}gzﬁ{ of
figgins, JA in the Supf‘:;mﬁ? dci}ﬂ;igfj & jmpmﬁ.d- by the
responsibilities besides : A
s ;’?:;ge;;hi?g?:igﬁsh;l one of those Teﬁpqﬂﬂgzjggﬁ
Auce.. 4] o Tamd The vital goestion is whett
apras the -Ca*swn"sg_ land agent... ! dy be regarded s
“Special Conditions & and 7 he can properiy be : X
f?%if;’;; capacity of 1and agent fc-xz the (:’,.mlwnisi 1§ ;;E;gi?s
- e heir Lordships : .
_“cgngﬁ O;ilfﬁg;;g’d;? daci, in that role when granting m;
m?g t};;ﬂ;; péiiaﬂts" plans’.* Hence the principle astfm;;si’xze
mt;is jshaﬁp the interests of ti;_@ State iﬁ gii‘jﬁi Z‘iﬁg?\fhng’ he
it the public domain or the pravaie Ll ‘l(*‘l i common with
: powers to achieve intercsis which are eld el of its
: s,n' such  as maxémiziﬂg t_he. em‘nomss;‘ P i nnlv in the
Hhe State is not acting in the public domain b“fii SR .
@ﬂ;hgfi?;:f .%;azg;;lrﬁj nind therefore its decisions are not

; §7
3 3f > ¥, 7 3 ) '§4 E :;’
ity was iteelf a creation of statate

R

. et ¢

cant cases in Hong Kong to deal with iﬁgqussaz@gs
% acting in i city as landiord is cxerewsing a p

on acting in 8 capaciiy as i : blic

e ?ﬁeﬁig Wah Chong Investmernt C@ Lrd v A;fw;i zﬁ

i _Wfi’-“.. gﬁe éppﬁ‘ﬂams sotght 10 demglmh @ bz‘:ﬂf'l'i?gi ;zm

' agefand The Director of Works said that -g}.mmzs.sm.;um

: Oaiﬂd b;’"ﬁ- given if the appeiiants paid a special premium.

As Bir John Donaldson MR held W R v East Berkshire Health Anthoy
[1985]1 OB 152 a P 165 The ondinary amployer s free o act in Brp
coniracts of empioyment and if he does 50 his emplovee wil acquire oo

law rights and remedies in damages for wrongful dismissal, Comper
wiefair disizissal, an osder for reinstatement or e-engagement and sox

can underpin the position of public suthority employees by directly re
freedom of the public authority 1o dismiss, thus giving the staployee “p

vights snd ot least making him 2 potential candidate for admiz
remedies |

in this case, the cight fo dismiss a police officer arises by vipts of M
namely the Police {(Disciplinary) Regulations, and as g result P
offences provided by reg 3. But this is not 4 case of dismissal It s go
for me to consider the questions of whether if there was acioslly a dismi
such & decision is subject to the supervision of the court, an-d whether s dig
mocedure had been incorporated {nto the contract of service which' dep
procedure and compliance of thern with any public law charactsr 55 disg
cases Hke B v East Berfshire Health Authority, ex P Walsh {19851 OB15;

Secrotory of State for the Home Depariment, ex p Benwell (9851 ¢
Hodgsor.J) at p 573: :

While the deciston not 1o renew the coniract was based on the convietio
7o chalienge againgt the conviction. 1 cannot ses how the maiter can coml
the supervision of the court, The applicant’s remedy, if any, is by way.o
Iitigation, One may add that in private haw in Hong Kong, even if 5 dis
found 10 be wrongful, an empluyee cannot seek specific performance of 420
for personad service. His remmiedy lies in damages. This being the position
law, the question of reinsiatemen sitmply would aot arise in the pressat cas
applicant’s remedy, if any. Is by way of private litigation, In my view, the apg
hag not made ont any ground of challenge for 2 judicial revigw,, 9 :

s P ' ey B iy s Oo Lid
ah Chorg principle was applied in Hong Kong & (:%y;f f:af; that the
ids.” In this case the rosult of applying ‘a‘hﬁdﬁl;;h?i}‘-}: of ;f'lii. State
g ereist rers that went beyvond the wle ¥
Wik SXETCIRiTY POWELS Y i iion o not
landlord only. The ‘Director of Lands had made a -d%&imsiﬁimny
case of land in the New Territories to the apPiim?f‘ & srnite
2 o ' T i S & & R
was leased under a Crown lease which had been due 0 o)

y Yo Tum Shil Yiss v Uity
Qggiﬁiz ingnan University (20011 2 HEC 435, See also Tun Shifs Ying v Lif)

o Hong Kong 120121 HECU 2498 a2 n 68 above.

Xy,

‘ g 1 Secrenary far Justice [19991 3 HKC 591,
id i fo ] 436457, . HKIED 1291; see ales Kam Lan Koon v Seereto V,f s dustice |
{20007 3 BXLRD 462,

b0 L p 457,

131




Public Low Remedies

Remedies

It follows from this analysis that remedies in judiciai,
8 distinotion hetween the relevant decision maker:
performance of their distinet coustitutional functiong
chapter, it is important to bear in mind the inherey
remedies and the pereeived imperative for the courts té _‘
questions of legality, rather than remedies that im@iﬁ'ge
particular decision.

ition gy complemeniary Femeaies
S requently sought together; cerriorari (© guash :whg;
o t::ffain s execution. While cerfiorari appuos
TEETE 5 0RO i certionart appie
io suthorities, prohibiiion s i?m ard ioom‘zz;} in
o - VW le rerlOrari
i"wfuﬁ- act or one that is connmuing. While Le.;zzf;&m
ff o sought together, someiimes the couris; prm;;. ’
1 of the of i he ¢ in Ng Yuen-shiu
Litead of the This was (he case in Ng 4
2 of the other. Th . n Ng Yuer-shis »
mtcii's the Court of Appeal found a breach of }sgim:%;
: THE AR 3 i - e .
;Z} Imumigeation Pepartinent in failing o ;;rm; Lﬂw
. by . - aE QIS L :
fﬂ ir nearing before a removal order was issue e
- e i ad, the court grant
5 the al order. Instead, the 2
Sgash the removal : e coutt, grantec
;i}ghf: semoval order’s execution until the appm;m i;;;
ity | ircums 2 of his case before the
g e circumslanses of B
ati the ¢i e e

1o right

2.  Public Law Remedies

ta)  LCertiorari and prohibition
sortanity o po oes OF b
'Giuicri y?mhibiﬁon, rather than certiorari, a;:sp&,g};;
e ren nis hecause of the nature of U
i case because o s ‘
o remedy in this . tare of e e
: cied As the applicant was entitled to a procedur 1;i ;t .
Lot : i did « naider it
tve legitimate expectation, the cour did not Wig der
4 . ) . =3 ) ¥ Iie
- ble to guash a removel order when the applican
rirable 1o E

Ao = il his heari g &d
ini ! iRy ﬂﬂ‘iz FH S hgd 1 h

.fi G re ;iﬂl Oong. ¥

.ﬂt}ti@m _nii i AN in ié §% 1 at ey { i |

(i} Certiorari and prohibition: definition and scope

Certiorari has the effect of invalidating acts or decisions, w
of prohibition will forbid acts or decisions being made, Whisy
within the jurisdiction of the Clourt of First Instance, thess T
issued. However, all inferior courts and tribunals  (incl
appellate courts) are subject to the orders, as are the decis
authorities.” Cerfiorari and prohibition can apply 1o any bod
legal authority to  decide questions  affecting (a) SO
censtifutional rights, (¢) statutory rights, or {d) any other bl
upon individuais.'0 For this reason, certiorari and prohibiticg in
nou-stattory decision makers and public authorities ' As'lor
duty is involved, then it is likely that public law will applyiag
and prohibition will be available as appropriate.’”” However, judi
will not lie where a decision-maker only has authority over the A
it by virtue of their consent.” In such cases, it is arguable s
have left public law and entered an area of private law (which is
c8ses are often referred 1o as contractual). As such, a cloar dnd a
arbitration agreement may be sufficient to remove tne ability
judicial review.™ For further reading on this topic, tee Chapte

RN H . . .p'-'ﬂ
fora final determingtio

yaf Q‘ H i § Y 3% < E_hb} must .;Jﬁ & na} Llfijﬁ.,i&_'ﬂ,@ﬂ OF
0: : p sl b§ Y 3 SREL SIS . ﬁ
g 9

' : i -d in the following decision.
10 be guashed, as iflustrated in the following

‘ reations
Television Broadeasts Lid v Comma
Televisi e athority

20131 HECU 1163

) ieations Awthority’s

lirans, TVE, sowght to challenge the Larnrﬁz{rfsia.a:;:ijaéfiiwamm
o i the Chief Executive io grant new dﬁm{zsfzr,"{me' i teserivion
.fflﬁf? nces. | VB contended ther the Commumealions Ambwm} s
e ol respects. Howeven, ne decision Fiaed
) under his standory
lovision broadeasting

@ v Murphy (19211292 190G R ¢ Hesford (1860) 29 LIOB 249: Ra Mangergh
400. '
10 Bee: Ry Hlectricity Commissioners, ex parte London Electricity Joint Cominitte
19241 1 KR 171 o
11 This inchudes commng law rights (R v Barnsley Metropolitan Borough Council e
[1976] | WLR 1052 and the exercise of prevogative powsrs (R v Crimim
Compensation Board, v purte Laind. See also: Counci! af Civil Service Unions
the Civll Service f19851 AU 374, disoussed in Chapter 10 where the apo
unsticeessfut in their application for certiorar bast ot on jnrisdictional grounds.’

& Bank Profit industries Lid v Director of Lands [2007] 2 HKC 168,
i3 Sec eg The Stock Fxchenge of Hong Kong v New World Develnprent Co Lid 12
49 (CPA) and B v Paned an Takeovers and Mergers, ex parre Datafin ple (19871 QB 31
Y4 Unless the arbitrator is 2 statuzorily-created one. See further Wong King Chier
Keng Football Association 20077 HKCU 1413 (8, .

’ fer v IR v
mendation was wlawful in a nambeir Q”’Z_ et o
en taken by the Chief Executive in Councit {LRIL
ap ieati iomestic free-to-air te
' approve applications for czo:wsfz.}: fre;(t;” e prohibition
The appli : number of remedies, inciuding
The applicant sought &

icences and certiorari fo guash the
the CEIC from gronting fuvther ZI{‘EH{:EJ: and certiora ]
srdutions of the Communications Autforily.

3

; "o LRy 1y Forghotion
o iedpy Joing £ itven Uy Longbottom v :
tricity (o an Electriciry foing Lo
ity Comrs, ex p London
23 8 Yxoh 203, (Atkin 7).
P . N 269
BT HEC 333, [1081] HELR 352, o .
farther discussion on legiimale expectalions, see Chapter 10,

i
(]
L
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Ak 14 HKL R L. hus also said these at paragraphs 19022
o :?:,_Z;Zi?i::jfiﬁg ?Tfji}:: ei;ji éie f;?u?(‘is rassed in S"‘*Pﬁjﬂ: “n the present context, the declsion that would have
prohibition) are refated In‘ ér}iﬂ;}iﬁiﬁhiﬁj{}gﬁm@fgs ia (:} ﬂmr ; sabstantive fegdl consequences i : e dcifil‘é‘i'i'il‘i?aiii‘m‘ of
prepatatory  procedores leading to e R ecezﬁxnéi(i:é@?g oF ihe CHin &:j, not the recommendation by the Anthority,
Recommendation itself. .. Further, sven the ?mhiisiz'w _“_af_i Alﬁ‘h{}ug%} thers a:oaia% bt sases where ,chzs}icﬂg‘e may be
similarly promissd on these mméﬁaism but mé : 108 2oy, heought ie respect of decisions Oor aclions .wmch ane no
decision, For convenisnce, ! wonid éoi] ﬂ-‘iiv;ﬂ iﬁ f%t-a“t G fnore than steps on the way to the substantive event {SGS‘
complainis as the “alleged interlocutory wr (?a‘i’g’s” ¥omler wiiih para 33 of Shrewsbury asnd Archam BC v Secretary of
' ' e Seate) it is 2 matter of this court’s discretion with regard
21, In other words, there are no substantive final decisions {,v;ﬁ I s the circumsiances of the case before it 0 decide
uader challenge in the intended judicial review. The aﬁ‘f;}l ;ec}"- - whether such challenge should be eptertained, seo
substantive decision is the CEICs decision, which is Yot to be BOAL 4572011, 11 July 2011
22 }-mﬁwﬁ?z} it is teite that, save in exceptional circumstances, ; Ti Financial Secretary v Wong {2003 6 HKCFAR 476, Liton NPJ
;:;;?i;;;?{:j;;iﬁ?il !13;1;312:; %écizf:;; d{e;:i_sic};f;/wiﬁi substan _‘ aid at para 93,
Atcham Borough Council) v Sacre ia;;v: g}_ Sn;r:;:r {I,E;’Z;t:iiiz gt i not every desision by a decision maker whick is susceptible 1o
Local Governmen: [2008] 3 AN ER (CA) 54 at paragraphs 32@3&&3 evier: were it otherwise the ftfnefmmzr;g of the executive arm of
17, “Tudicial review, generaliv. ic ] o g ’Bsﬁi:iiem fcmé_ of xmutm} bpdies amfa ribunals would be ensnared
o aihér evemde W:m;;@;i; 33;;15 ;i{;ﬁ;:smed "fvﬂih a@ons or A putsiple applications in the comis.
consequences: for emﬁ;g}iezwéy' i:;;e::;:;%igﬁ ;:gjé : fte: r;:f;arr%ﬂg the p;f%mgc from W&de mui F{}}'&:}/ﬁ},'i“_{js Lordship
pghi@ OF powers, of by restricting existing legal rights dr __. smmse{% @t gmm 4, 3 The ennphasts here 13 on the decisive nature o
interest, .Typiczzl%y there I8 a process of iﬂitiaﬁsn; .hs_ exercise of power.
jﬁ:;zt;iii;wn, ztm(dﬁmvi@w, culminating in the formal i 1n the same case, Bokhary P said al pars 14,
act svent {“the subsiantive ™y i it :
the new jegal ﬁgh& mbg:f:;g;esz%ﬁ jizz?p;egf;z ﬁé courts’ jll{}.icizi} revée‘w ‘jm:isa‘:‘;iaiil\m is of a Supewisofy nature.
substantive event may be the grant of a éi&énin'g : .’{‘}vm ﬁ,xmimeh an(-;,g'tﬁﬁ{ }1;?;5.;{%1‘::&011 is not mea.m for {hﬂv parpose of
permission, following a formal process of application. - m.icrna—‘man:usgmg .ﬂizt: activities  of subqrdmaie tr;tmngis
consulfation and resolution by the {iﬁfie}miﬁins; :gdz.fumst:mgv; decision-rmakers. 1t should hardly ever be exercised to
authority. Although each step in the process iy b; Feview :(iemsmns that go only o procedure rather tham 1o the end
subject to specific logal requirements, it is only &f the resalt”
stage of the formal grant of planning permission hit g - This strict approach of the court in not 1o enterain challenges of
new tegal right is created. L “imtermediary or preparatory steps in the decision making process has
3. Judicial review proceedings may comb. iter the bem z‘f;ps;ated};z/ a'pps'evezd' :mé; followed in Hong Kong in judicial
ihtant ot . .0\ review cases jcitations omitted].
.‘:ubsmr;ﬂve ovent, with a view to having It set aside or : ! ’
qﬁﬁf"?ﬁﬁi’l’; or in advance, when if is threstened ar in These relevant principles governing when the court may enferiain
Pf@.{ia‘i'afifm, with & view 1o having it steyed or challenges of intermediary or preparatory steps by way of indicial
‘prohibited’, In the latter case, the immedinte chal fenge. review have been helpfully summatised by [ocounsel] in their skeloton
may h;:: directed at decisions or actions which are no " for the Authority as follows:
mOre 1 siens o 2 caiblantiv )
the piwizzg%?}i w;fle; “??i o ihﬁ &E_thmf}me_wem' I {1y Judicial review focuses on uldmate actions with
ARRINE extmpic, judicial review may be directed at : substantive legal consequences and a decishve or
a locad authority resolution 1o grant permission while it suvsiaptive 1Ees St pLasiE
ts still conditional on, say, the completion of a highways delerminative effect
agreement, cven thought the resolution can have no. ) The supervisory furbsdicton of the cowrt is aot 1o micro-
iﬂgEQ’Eﬁ'ia‘cz until the issue of the formal permission.” ' manage (he adminisirative actions of public bodies and
{ermphasis added) the court must he vigilant against doing 5o,
23, Similarty, in adopting R (Skrewsbury and Atcham Borough Coundil, Intermediate steps should normally only be reviewed as

part of the eatire process after the determinative and

Lam I {as 725) re vy in ATV v (hief v {
(as he then was) recently 0 ATV v Chief Executive in Councl
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iaze of 2 process are dissipaied or ove taken by sobsequent
s and turn out (o have listle or no impact by the tme the fna
< reached”’

atcome in Television Brogdeasts fid v Compupicarions Authorily
irates, the remedies of certiorari #nd prohibition can only
he invoked where there has been a decisive gxercise of
nodty, By a ‘decision’ it is meant thal the decision

36, In any event, assuming TYE can show some forms of i
il‘si“ﬂ:’ be@ caused 1o it by the interlocntory wre-mgsx f ?
not yretnievable. As § have repeatediy emphasisad f‘?s
apply for judicial review seeking to c;uas.h the {‘M(;x,(ga '
mzt; been made on the zame basis. Mo im‘ﬁrlréavai}ie } :s'c
suffersd by TVE by reason of the alieged .imm‘imczztgf;i}udm

3. Melav savs TYE .
Tsymr?_.; ‘Mr MeCoy says TVE has commitied 1o invest sons
ticvision business as o resudt of the earlier interim ;re\;?m aniby an aut
by the Authority. At that time, the Awthorisy did no i?:&g ; s-performed a definite action, for example the issuance of a
would consider (as it did now) opening H%} the d@ﬁéﬁc& oarrant.t 1 pot. the application will be relecied for want of
~epleat Frue on b k 13 J L : ~E - .
ﬂafanmi t_oa adc_:hmmal licenseos. As » result, TVH gms's" : fion {in cases wWherd there will not be 2 ueu;gmn)‘? or Deing
%’;u?e;éa‘zmn {given ity very significant financial COMBRtTeR aiite (in cases where the decision has vet to be issued).™ JLis only
;mou . E}i propetly, fairly and comprehensively consulted o prional circumstances that 2 departure from this mle is justified
o gﬁlﬂ; aquuemorz s to whether, and if 50, how many ne anly where the imtermediate decision has substantial legal
shoutd ; ap;;s.cv;d W enter the matket. The alleged intek quences giving rise to ‘irretrievable prejudice’. If certiorari of
intorest nereione kave @ sigaificant impact on TVE'S said fing : ‘ion cannet be pursued for a lack of finality in the decision being
interest, and have tnfringed on its legitimate expectation, riged, an aliermative course of action may be fo apply for a
A% ¥ i H H o W Lt . . ; e}
38, There is aiso nothing in this contention, ' catior U7 injunciion o obtain the same outcome (see below),

39 As_fgr as I can see, the said financial commitment and allggat
legitimate  expectation add acihing  farther w0 TVBagam
m.:_gumem& in substance, afi TVE is s‘aymv. under this co o
still that i shouid be entitled to a fair cohsa?éaiieﬁ and hé;r{" .
alleged interlocutory wrongs, no such fair;' coi;suimigc?!%s”
cenducted by the Authority. As such, jf has xuffﬁereén” B :
H@wevgr, for the same reasons | have explained abé‘v& Ido ?:ﬂ?ﬁ
ﬁ::; T‘VE has sa'sﬁg;ﬁd any substantive adverss legal c’orl&;éqri:; :
clear or irretrievable prejudice at this stage by re: £ :
ntrioromey Wmﬂg&pre;udm at this stage by reason of the allegs

sandomus is issued by the Court of First Instance o enforce the
- of 2 public duty.” It arose from a practice of resioring to office
who had been lmproperly removed.”® It then became extensively
npel the performance of public duties, as well as forcing an
thiinal 1o exercise their jurisdiction or discretion.”” Unlike
which gnashes a decision, or prohibition, which prevenis 2
oin being made, mandamus Imposes 2 positive obligation on the

43 In the premises, m : o . ; . R

5 e none of the matters advanced by Mr MeCoy. 18 ihe order. Tt is therafore a far more intrusive exercise of the court’s
W views sel Gl in paragraph 28 above. -\

4t 1 have therefore come to the clear view that the court should

entertain the intended fodic i ore i - :
T ‘ al review helore the CTIC hog
docision.. 18 CEVT has maded

i para 14 (Bokhary P
ﬁBSA Corporare Services Lid v Secretary For Justice 120081 5 HKLRD 351 (CA), Phillp

fong & Kennedy ¥ F Wong (A Firm OF Selivitors) v The Commissioner Uf The

mendeny Commission Against Corrupnion [R009] 5 FIKC 335 (CA) (CFL; Apple Draiby Lid

inner of the frdependens Cormnission againg Copruprion (2000} 1 BEO 205,

wion of Bxpatriate Chil Servants of Hong Hong v The Secretary of Civii Service

FEHEC 138 (CF.

CUW-HET Tetephone Lid v The Tplecomumunications Authority T2007] 2 HELC 302, Shum

v Secrezary for Justice [2007) HECU 1608 {CFAY.

Court Grdinance {Cap 43 8 ZYK{AL

e Choi Wan v Howg Eong Housing Authorite 12005] HECU 1635 {UFA).

s (16153 31 Co. Ren, 936, See Spruce v University of Hong Kong 119911 2 HELR 444

¥ for the apphication of this principle & umiversities,

ong Kong, cases where masndamus was sought 1o compel an exercise of

v Director of fmmigeation ex p Chan Heung Mai (19931 HEPLR 533 (CA) Conpnissioney af
orid Revenue v Board of Review (Inland Revenus Orelinance) 120071 HECLU 997 (CA)

grefary far Security v Sakihevel Probakar {20041 HECU 638 (CRA).

S5 P v The Commissioner of the Independens Commission Ageainst Corrug

CPA 36 {CEA).

COMMENTARY

Te o ¢ M g1g ey PPN =piud i " b .
ia{gggfz_?; }’}a:cisaou by a.puniaa authority is capable of giving tis
emedy; if it were otherwise the atthorities would be ensnared in o
applications in the cowrts.”” Bt mo ' intermediate deci
pications \ 8. It may be that an intermediate decisi
?; f, ;swmr_nmdaiioms by an advisory body pending a final dg
It often happens that the effect of questionable decisions made

[y

disgrefion inclade

ton [I00T)

Fndass ofarwian Srdbiontord s
j% ‘“n.eas, .(ﬁAht’.mssa ndicated, footnois citations were omitiad from thiz case exdract
8 Francial Secverary v Wong (20073) 6 HKCTAR 476 para 93 {Liton NPD o

239
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However, mandamus cannot require the subject of the order 15
what they are legally obliged 0. As a matter of practice il
s:argiy make an order to compel a pablic authority to azriv;:, a
decision, Instead, there can be orders thas require the individuat's
bf}dy to exercise the discretion {if there is a d;.sty to do 5o) aﬁc}'t Z-
r{;s?reti.oal in a bona fide manner or a manner grounded in legal .
’E.FHS was {he case in Prem Singh v Director of Immigration
(;,our‘t of fmai Appes! made an order for mandamus against ti';é
E@ﬁ}}grgm}ﬁ o reconsider an application for permanent :
light of matiers raised in the judgment with respect o the Jae
decision, o

wiﬁ is a non-coercive remedy where the courts will provide a
i the legal position between the parties. Unlike an order for
here 1s 1o lability on the public anthority if they do not follow
on as stated by the court. In practice, of course, 8 decision
iy to adopt a course of action that they koow to be uniawiul,

"
gL

At

public duty to the applicant, that is, the duty must be one of B
{s‘ee Chapter 3). As long as the duty concerned is 2 public one, the
of mandamus may arise from statute, prerogative or camm,on'
public duty must be owed sither to the specific applicant or a spe
iﬁdiv?duaésg of which the applicant is 2 member.” The guestion of
duty is owed is one of construction. Gienerally, the applicant Gﬂgﬁ
i{) show thfli hc is especially prejudiced by the failure to perfdi‘m
0as A special interest in seeing that duty performed, one that js &
that of the general public, i

in order for moaadamus to be issued, the subject of the order T

because of the Hmitations of the public law remedies that
is particularly valuable as an aliernative or supplementary
i ceviected in the High Court Ordinance, where the courts are
declaratory relief whers ‘just and convenient to do so” having
he circumstances and whether one of the public Iaw remedies

ory relief was not established as a remedy untii the early twenticth
‘the seminal Bnglish decision, Dyson v Attorney General,”™ in this
wplicani was potified by the tax authorities that he was required to
y information 10 them, of which fathare {o do so would lead io
on of a penalty, The applicant argoed that the information was
oned under any statutory authority, and sougiht a declaration that
notiobliged o meet the reguest. The court did not require the
tiwait until some cause of action was created by which he could
iself, Whilst the sending of the notice did not threaten his interpsts,
Id not until and unless be refused to provide the information, the
reguirs him to wait for this threat to materialise, As Fleicher

Hurthet, mandamus will only issue when the applicant has aife'aéy

performance of the public duty. This is because the courts w

party to do something unless that party has been made aware of th

considered whether o perform it or not.™ The “demand’ for perfor

gsz&aij{y satisfied by a request made after the initial refusal to mm&ﬁi
l} y.. J . 5

from thinking that this action is open {0 objection on that score, [ think that
on thus framed is the most convenient method of coabling the subject 10 test
jability of proceedings on the part of permanent officials purporting 1o act
oy provistons, Such questions are growing more and more important,
dhink of no more sultable or adequate procedore for challenging the
neh proceedings. If wounld be intolerable that millions of the public
it have 1o choose betwesn giving informaton o the Commissioners which

2% Ry Cnledonion Raibway Co (1850) 16 QB 9 Ry Tucker {1824) 3B & O “344.1 pe
547, ' o
3 Bee \R v Port of London Authority, ex parte Kynoch Lid {19191 1 KB i76; Pa@el@'
Agrivultare, Fisheries and Food [YO68] AL 957,

31 20453 A3, (20 JKCE,
! ; i‘;?} ”]j;iii ;:kj ;fj?ﬁ; a;ii({ﬁ ITAR‘%. o > & fi0 right 1o demand and inciwring a severe pecaliy,
dergers, ex parte Darafin ple [19871 OB 815, Scoals
(BN IBB 6L Ry Secreiary of State for War { 18941 2 OB 326 and, B v
Compenserion Board, ex parte Clovees [1977] 3 Al ER 854, - .
33 EvSecretary of State for War {18911 2 0B 376,
?&f& R v Whitewuy, ex parce Stephenyon [1961] VR 108,
fﬁ By Brecknock and Abergavenny Conal Co (1835 y3Aad& EI217. S : i ] 2
36 Ses: Ry Srecknock and Abergavenny Canal Co (1835) 3 Ad & Bl 217 and Re:Ci i (Cap 4. 38 UKD

VER 410,
ECh AL 168

Association of Alberta and Alberia Human Bighes Commission ( 19763 62 DLR (34
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. ] i sigriiy sework as o Whols
she Conient of the Legislative Framenw

Hiegality

Discretion and

s F ace confers a discretion on the ministes
S ”ﬁahi; {)ij if?ii;;ﬁ;ﬁ;; ;;'S;;ed o the mmmit:tee r}‘g’
cmpiﬁmi“ " jﬂ (; iveéﬂ;g “if the punister In any case S0 {ii’f%aﬁ:
e r?i??’d{{g Wa?;d il;wt %{fﬁniy, v Boiris clear L“aa} th_e Mzmséefl
e ii?i;:{:iﬂl Cgi.i;i.;ﬂiﬂﬁ for thvis House to consider is bow
wﬁ?@iﬁbjéc% 1o judicial control.

conferring clause has been challenged as resalting in a5 e
been where the siatuiory provision is framed in sublectiva
what appears 1o be unfettered or unlimited discretion to
act as he thinks fit. The courts have had to consider wha
provision, read alove, confers a full discretion o the
decide as he wishes or whether the satiory  disoretion
notwithstanding the subjective language in which it is gmi.

. e b
{or in cxercising his powers and duties conferred on Bim by

jraisler & 1t i

meaning of the legislative framework as a whol

. el 11 pnby isvpe i
o y yder which will onby
niv be controlled by & prerogative arGer he stated wit
i oBly “?6 CORIL yayp 1o minister may be stated with
plawfully.

2, . ) ot T 1
Untawisl bch«mow‘%}} e ated Wi

. “ pcuracy for the purposes of the present gppt{ﬂ {dﬂ.d }}ars:fhe ir;
L . — ' :?C‘ﬁ;‘of Lord Parker CJ in the divisional courty {a) by =
sification of L.

| . . ' by masdirecting
Padfield v Minister for Agricolture, o ’ 12 refusal © COﬂSiiﬁfﬂ”} f;@wzg::iﬁg%igi;; ;)1;22 W;;)Hy dizecting
Fisheries and Food . - s o o aking

() by wholly crmitting to take mie‘amx??n}; ?f
ple authority for these proposiiK >
eni. In practice they meige inlo Ofe
tion whether for one reason of
misdirecting

|4 e :
cous consideration, OF
‘ronsideration. Ther_e- iz mrno
orp ot challenged in arguin .
an impately i becomes a gques
J uitimately i pstion whedher
é':g%k sinisier has acted unlawfudly mﬂﬂ‘,c si:mi u?ﬁ@f deeiee
cvaw, that is, not merely in respect of some poi 5
i : gza w:ve the other headings which T have menhioned.
Sl fhe gtatled for this
pmstances of this case which | have suffiently detatled ii s
5 o i A jraa fact > seems 4 Cuse o
Ig?li-:*m% 1o me guite clear that prima facie thef@ s-,s?(‘zir:;(;mm .
fam;n i:y the committes of investigation ... Sol ,;s};h G,aey e
o iven by the minister, inciuding any ;miacylma whi ney ?éc; b
" ese, whether he has acted unlawlully and thereby izvc“ é{;; ed the
. ; H o TeOes £ 3
; of his discretion, or as it has been qubm?y.i;m n the
H::ii writ a:‘a\wq exceeded his jurisdiction, E;nkes&s{he ;eu} o g;r;g b
o isdicti interfere. It is not a court of appeal : as o
et e 4 "{“?ﬁ%f}- g;:e mifaiﬁer acting lawfoily within ks
dic . decision of b ; 18
diction 1o correct the the o g lawiully
i howover much the court may disagroe wid
»

“Gyst lewer, fhat of 23 March 1965, in which the minister gave g
e firs . 3 M ! §
‘i was, so Tar as rolevant, in these terms:

{1968} AC 997

The appellants were mentbers af the south east regional commis
Marketing Board. Under s I3 KD} of the Agriculvarsd Markering A
complained to the mnister about the Board's priving stricture; tha
inio account regional differences in cost of production. The appel,
their complaint 1o be transferred, as allowed under the Act, f0 i
rvestigasion. Previous similar requests had been unyue essfigd;
refused to refer the matter i the commitiee sating in levtery datéd
and 23 March 1955, that he fnd fulfilled his duty o congider the sl
complaint for investigation and that he did not think it stitabie. The:
alse of the opinion that the stotute gueve him unfettered discretion,

Lord Upjohn:

In 1931 Parlizment, in order to produce better conditions Wi
agriculivral industry and more effoient and econornical e
production and distribution, snacted the Agriculiural Marketing Ag
which provided for schemes o be prepared for the control of
sections of the industry. In 1993 pursuant 10 the provisions of the
MK Marketing Scheme 1933 for England and Wales was repan
approved by Parliament and is, subject to many subsequent ek
stilf in force; I shall refer to it as ‘the scheme’ ... the Act now. Coftr
these schemes is the Agricultara! Marketing Act 1958, as /oot congolida
the Act of 1931 and Iater amending Acts. For all relevad: Durposes sCheie
have statusory force, :

The minisier’s main duty mnf;idm?gi !{h;? bce:;afﬁ;;;r;& g;ai
‘hegn to decide its sti{ai}iﬁiit}f fﬁ;ivtf}é?i;ggg;qmﬁ s ofs

i cedure. % £OIY
p?ﬂ;;;};f}ip;?:ii;zij %?izj ~cumpiaint is ‘Df ceurseqen; ti:;
?&?sas w-éde issues going boyond the umn’efimtaz }ffm;;ggs e};wq‘
clients, which is presumably :he pme@f :;;Lf; u ‘;Gm e
receive. It would also affect the mterems,zie.i'a her reg
involve the regional price Strocture a8 2 WO i
the issue is of o kind which propedy
- o 1 producers and the

<. the scheme empowered the board ... to resalve that registered privd
should sell only to the bosrd and then oMy at the price and 04 tHe

prescribed by the board. No ore doubis that these provisions were gredth
the advantage of the industry as a whole but a scherme which put the g
mdusivy into such @ straight jacket may produce snomalies and indiv

discoptent. In my opimon it was with fis (inter alicy in view and §
reatization that such matters should recoive review al mindsterial lov F 1
Fartiament enacted the provision aow to be found in 8 19 of the Act of 195
That section provided that the minister should appoint two commyitiess,
consumers’ commitice and 2 commilice of vestigation ... The comnnitfe
of tnvestigation is by s | S8y

' ivis sigders that
ny event the punmsier cons : sSue 15 Of
iz z:z be resoived through the a?'ﬁsgsmeizlzw ?ii;f} By e has
: ithi ¥} e soher gly he bas
Powithin the framewss O _ jisef. - gy he

Sgia:;vd me o inform you that be is unable fo “Ci’?%e i{)f zumﬂmgmm

Brjuest that s complaint be referred 10 the commiies o a3
v A B " t

under s 14 of the Act. I
his letter seoms to me fo show an enmuiyﬂ W)?fﬁzﬁ- Sgpj;}i:abmgy e
oimvlaint, The minister’s main duty i x;m%,_ t.o;onz; }g« \z;ﬁ;ﬁi' D
.mve.,:;iigaté@n; he is putting the cart n&:}’nie the 1?;51 - E‘ga; dége ' o

tonclusion after weighing all the facts, but nol unill e 543

- charged with the dusy, if the minister in any case so directs;
considering, and reporting 10 the minister on aity complaint made to'th
misister as to the operation of any scheme which . could not be considers
by a conswmers’ commines C




e E s o Whole
{ it “the islative Framework as a Whoele

. ] the Contexi of the Legisla
Hiegalivy i

e e | - H AT
ean bever validly twn on purely  politics

¥ e T Fegpdie . u‘".,ﬂ‘"
he must be prepared o face the musie in Parlisment i staiute

i 3 {seretion conlarned
#in an obligation ia the propes ExeTise of a discretion conforred
; a ; . ’ . H - et ¥ S e
Sedor a reforence o the committes of mvestigation,
5 o

His next siatemnent - 1hat it raises wide 1ssues oo . shy
inisapprehension of his dutiss, for it indicates gulte cléy
conipletely misundersiood the sope and object of g4
Because it was reafized that the board siructure might: g
framework matters for complaint by those vitally:. aff;
machinory of 5 19 was set a4 This letter shows that the EREHI L
iisdirecting himself in law based og & m&smid&rstaﬁdi’ng &
reasons for the conferment on him of the powers of 5 19, Ty
letter, that of 3 May 1965, which so far as relevant was in thoss

gggg;d'- garbief,

Chan Noi Heung & Oithers v Chief Executive
B i Conmel

) ) . : TIHEEC 888
You will appreciate that under the Agricoiural Marketing {2067} HE
Minister has unfeftersd diseretion to decide whether OF: Al
particudar complaint to the committes of investigation, .
decision he has had in mind the normal democratic machinery
marketing scheme, in which all registered producers participate

o LR L] !L:,. R ek Uy o ‘{.ﬁﬁ@ O Z.rfinkﬂir}fﬁ! Q’f
| i ieties £ sider fhﬂfn ﬁh 25 o he B 3
W S Y anons of the N cioties hat oo

Hal fustios — and Hong Kong stands anong them - r&:mg;use that
jw;w;fkt‘,r( no matter how humble his Eai}ﬂeﬁn ig -a:i“éiit ¢ s
i g iR %ra«é‘ The Interpationad Covenant on Economm, f&ffﬁili'ihc.m :
W e_:; af fé;i cht&; 10 which Hong Kong adheres, FECOZMSEs :hf, rsé‘, tof
'ul‘lfiﬂﬁi'liog 3@%& and favourable’ conditions of work ins:.iﬂdmg a fair
k};,-fif; ;;6 difﬁéui&y, of course, is how bestio f{rzsausi,‘] ij:?; ffﬁjm
f ;g{;ég}.‘gacgﬁg)zﬂi{f policies, thai everyone 4ogs Tec S 2

o ) e ed 0 &
This introduces the idea, much pressed an your Eordships {n aTgy

he had an ‘unfettered” discretion in this matict; this, it wag gy
that provided the minister considered the complaint bona fide i
end 1o the matter. Here Jot it be said st once, he and his 5
obvicusty given a bona fide and painstaking consideration fo 1
addressed (o himy; the question is whether the consideration given
NPT : . e 1 v Chief
sufficient in law. : is spplication for judicial review locks to whether ’gh@ bi:}i!t,p
b: . . : H : aogial L5
jecutive, sitting in Council, is obliged by law, in particalar -;;c;o-
2o é:z;;{cq eé the Trade Rosrds Crdinance, Cap 63, to adopi one socio
seonomic policy in preference 1o anciner.

My Lords, § believe that the introduction of the adjective “anfers
reliance thereon as an answer to the appellanis” chim is ony
fundamental matters confounding the minister's attitude, bona Ads i
be. First, the adijective nowhere appeass in s 19, it s an unatthoriz
by the minister. Secondly, even if the section did contain that ad;
doubt if # would make any difference in law to his powers:
emphasize what he has alrcady, namely that acting lawiully he has
of decision which cannot be controlled by the courts; it is unfeitéred.
use of that adjective, eves in an Act of Parliament, can do rothing foy
the control which the judiciary have over the sxecuiive, namely tog
exercising their powers the latter must act lawfully, and that is 2 mat
determined by looking at the Act and its scope and object in confs
discretion on the minister tather than by the use of adjectivan.

Civer the past few vears there has been an i‘aﬂig{?‘l]ng f;?;i ézci}:z
spisiative Council as to wheihai :hergu;:::i:;g;?;; ;:;?he fnico s
egime of fixed OO WAZES o F o é  he oSt 10wy
i ations, pariculacly those pmploysa as i
.fjéfmfj igzsg:ﬁs Those pressing the Fiovgmmm}.k_t‘af ;ntzzf;:i ;ﬁ?j:; j
: regjmf;have done s¢, not ondy on the ;::aii.ﬁb thai it 13 1(,” : ,g;;@;{ﬁ
but also on the basis, as 1 have just said, that the neCEssary ffg‘ s
f‘: g;i}éa{i;} .in sxistence to enable the policy to be put into effect.

The legislation in question is the statute to which { havs ;’efeﬂﬂgjﬁg
.%z’ade Boards Ordinance. It provides that ti}ﬁ_ Chiel .Jﬂiii_t;@r o
Council may, at any time be Ghinks G, 6% munumum wages or any
e i b: 11 O WHTESrS 1
occupation if he bs satisfied that the wages butngvpai,tf: o f-;o;n i
Emt ocoupation are ynreasonably low! sees 2{i%n ,o,he;gg;s g:or& ?}‘j‘gﬂf

. L N ' T ] e gred on E. {-) ) -

ides for : shopent of Trade Boards whidd :
provides for the establish of Trade Boards ch 4 :
éﬁfxecmiue. mmay authorize fo advise him in connection with the fixing
of any minkmum wage | see s 202y

‘The matter, however, does not ondd there for in his afiaavit the. mini
referred, as T have already mentoned, o Mr Kilk’s fetler of 1 May
without dissppeoval. That letier contained this paragraph;

3 In considering how 1o exercize his discretion,
minister would, amongst other things, address his mingd
to the possibility that if a complaint were so referred and
the committes were o uphold it, he in turm would be
expecied 10 make @ statutory order (o give effect to the
committes’s reconunendations. ¥ s this sonsideration,
rather than the formal efigibility of the comysdaing as 2
subject for investigation, that the minister would have in |
mind in determining whether your particudar coraplaint
is a suitable one for reference to the commitiee., We
were unable 0 hold out any prospect that the minister .
would be prepared to regard it 25 suitable, :

T s o E ity ot 5
% i, as | pnderstand i, the Government's present pfmiiiml? %h; 3
:21 ;:;.m;ﬁc approach, ong  of  emcouragement and wéam;ri
- e - o 343 e 3 P 5 3 “
;';gcipaiim{wii‘a achigve more postive 165&%:;} g:../n} the ;ﬁnirftz z;‘ 2;}@
£ state “minis ages. In Ootober , in respect of
of statgiory maRimum Wag : in respect of the
;Es‘%ning rz?:ed gecurity guard sectors, Government mug{iau;g_‘ axﬁ
ir:igiaeive calied the Wage Protection Movement, In » policy addres:
aiven in that month the Chief Execntive said:

“We  will aclively  encourage camgmaizﬁm ii\aci
COMIACIONs 10 join tms Movement 1o ‘m:‘fm o
employees in these two septors will receiwhm U%?wa
fower than the aversge market rates of ihe relevant

scarcely veiled meaning of this letter} #f an inquiry were ordered and its
possible results is alone sufficient to vitiate the minister’s denision which, a8

This fear of parliamentary trouble (for in my opinicn this must be the
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Exceas of Power
Hiegality

s cower of the authority which are a%uthqnzjﬂd by, %im
8 t‘m?“ﬁe eritical part of ihe subsection 1§ the lwmﬂ&,
Cﬁ?r; © Rfae’i‘ziiam. or is conducive or incidental o, the
E ;)1‘ m‘;y of their funetions’, Befﬂn.': the whqf,»u{im;;f;:z
ize an activity which is pot otherwise aluihﬁuzc:y 15
__n_zs:. ne ofher :.mﬁeriyin g fpaction which is If.ti‘ihi.}i ired, {0
bgzﬁ;«}; 61‘“ which the activity xyiiié facilitate M. h@
"?hs'%” ?‘ incidental, What is a ‘function’ for the purposes
- S—Sf Vriii{;ﬁiém is not expressly defined but in cur View there
g“;;zif‘ da:mb%: that in this comtext ‘famci;iop:’ refers f{‘)igh'%
1t wii»;t‘y of specific stalnfory achivilies i?}g @mm ” :;
g ;%s;} o imphiedly under a duly pg‘i@i;f;ﬁg }[;ei ;i)ofwszh;r
’ er provisic £ the 1% : 2
der the other provisions o6 1 or other
i';}’ig‘; u;;gisiaﬁon, The subssci.i§n : {mea m?i 05 :i.si}}fé
i wdently  of any  other  provision, azs{hc?na‘,
dapﬁimi:s of any activity. It only confors, as thf; %‘:i[‘f@ﬁﬁiﬂ tca‘
= iﬂm indicates, & subsidiary power A suh{\iﬁlm;«; \;;i:;:re;
oh authorizes a fvity where sume other stal
hm‘ auif:iu:iiei? aaigecidﬁc function oF ftmc‘%i)oﬁsj in the
PI?;: ;]:-’;:ad t:he performance of ﬁ}ﬂ- ac%;iv}tyﬂw;}i :iss.a:stém 5OMR
in the discharge of that fusction or those Tunclons.

imits of his siatulory powers. To do ctherwise s to
iliegal. L

a’ﬂ_ﬁ;

MeCarthy & Stone (Developments) Lid v Richwmong
London Borough Counci) -

(15917 4 ANl BR 897

Friar 1o recefving a formal application for planning permissis
developers, the council had adopted « policy of chary ing & fge}b'
cousultations between the council and the developer. The ploingg
fegality of that fee and soughs a judicial veview of the council’s dédii
to charge the fee. Af first hearing, the court Jound that the Codiriien]
charge a fee in respect of pre-application consultations By viriiey
Local Government Aot 1972, which comferred on focal muthorities
thing .. which is calouloted to Jacilitate, or is conductive or ineldennt
discharge of any of their functions’. The case wag appealed qil

House of Lords, L

Lord Lowry:!7

e o . ey edel < ¢, those things which
My Lords, I have said that the power 10 charge a fee for the releva : _ joe sarae vein Lord B’;&‘ém’l‘;;g &::,‘; {a;ii:?j)m done under the main
must, if it exisis, he found in 5 111(1) either oxpressly or by dent 1o, and mayrreafﬁizﬁi‘:fa'ﬁ_ ‘i}iﬂ{iﬂi{ would not be prohibited)
implication. This provision, as both sides agres, gives statutory ras , though they may nof be N c; . g assee with the Court of Appeal that
to the common law rule goveming the activities of local autharite 111 embodies these pancip e 4l the dutics and powers of a local
other statniory corporations, as recognized in such well-know L 11 the word “funchions unt:mmi Pm-iiz[mem has entrosted 1o i (ses
on the docttine of wlire vires as Ashbury Raftway Carriage and frov ority: the sum foal of the ag;n}iigbﬁ?é i 785). Those activities are iis
v Ricke {1875) LR 7 HL 653, Artorney-General v Great Eastern B 013 AT BR 7% ar 83, [199052Q g

(1889 5 App Cas 473 and Anormey-General v Fulhum Corp (1912 netions,

440, A Tocal sumthority conld # common law do anything  wh
reasonably incidentsl t0 Hs funetions and the council here réliz:
proposition that to impose a charge for pre-apphication advice s redsg
incadental, sol merely to the giving of that advice, but also o the ot
tunction of considering and determining  applications | for i ig
permission. s

“is, accordingly, clear that the cm;sidera%t}@b zznéi .r:di;izgfﬂé?gmi
ri{g‘ applications is a function of the cggﬁui, ‘ u ; ;ﬂ é inci‘égm@} -
1ion edvice, although it facilitates, aynd = con@.m.:f?weif meidensal 10,
e function of determining planning applications, it not wsell a fus

& council, - .
us; it is one thing o say that the giving of pre-spplication plamung advee

pounctl’s planning Dinctions

The definition of ‘function’ is important and [ would therefoe “ofer cilitates or i conducive or incidental to the ©

point o the recent case of Hazell v Hammersmith and Flativin Lonide R ot thing to say that for the councit to charge for that
990 3 Al ER 33, [1990 2 OB 697, DC and CA: 119911 1 AN ER ' it is quite another WAng 10 S H dental to fhose fumctions,
[1990] 3 All E ‘13 L9901 2 Q o7, DC an e (99 1AL . e dvice also fociiitates o7 is condunive OF INCIGENE

{19911 2 WLR 372, HL, where certain local authorities had engag e ot

speculative financisl transactions and their power o do so was in quest

In the Divisional Court Woolf LI reviewed 5 11 1) and continued {1990

AL PR 33 at 4050, [19907 2 OB 697 at 722133y

| Re Sea Dragon Billiard and Snovker Assoviation
| {1991 HECU 406

alf and had sought a ficence i

This subsection puts in a statutory form the long-sstablished:
principle that local authorifies have implied power o do
anyibing which is anciilary 1o the discharge of any of theif
functions. The fact that 5 115(1) is expressly made subject to
‘the provisions of this Act” makes it clesr that it is impogtaat o
coustree s LT in #s contexs, The references io expenditure, |

bomrowing or lending etc within the brackets in the subsection
do not themselves confer any power to expend, borrow or Jend
money ele, bul only wmake it clear that the Tact that those
activities are involved does not prevent the activitiey being"

i1 ;
ainziffs were the ownaers of a b;ii:ard A T rovrs e
ctiom os o billiord establishment hall. A8 part 05 he _l:m; g;f'ﬁ;g e e

for of Fire Service was a,ske?d o a.ssffw j}:z f?ﬁgﬁ:ﬁ; ;jg 1,;;{;.5: }(;-mzm' - e
led thet the commercial enferprise of the biliard hadl was ed it an
H;f‘i;iigz;zi ;’;m a5 such the location of the bzgiz;ﬂfsrf;;:’i ;;"i; ;z;; ;;fs:;z;fe
g represented o fire hozard o CUSTOMETS w;’m W{;a‘sf ;:ziir :gs‘;gé {; ; iy e
e risks of entéring an industricl huilding. The T 1.;’9.5;2 ) gt..”inws .;0 ¢ hazand
atement notice (FHAN) which, in ffect, wm{.ici zlfe‘qsfzie ;; ?;{mf;d o relocare.
the basis of the fire safety assessment, the licence was not § :

ieht o judicial review of the decision fo is5ie the FHA

17 Atpont




Improper Purpose
fifegalizy

o : 13 s T LT T v1 tha 11§
4o saviag when the Heence had (o be purchased, only that one

granting the power to borrow money for such an action. is ‘ ] -
: ' = a valid, unexpired licence.

power on the part of the authority and that the authori '
their powrer. ctixﬁg in excess of one’s powers reguires the court to &:a’rz%;d@s:
%rlwizich the powers are being exercised but the ez&tem.?i fihE{
- {?"-gaﬁ The question of extent will inchade 2 consideration of
5% {;gé;iemal 1o the main power ht?%ﬁ_’i}y the dgﬂiﬁi(}g? mi}fir hiu:
an interpretation of his powers 1o inchede powers gnmlg gggi«i,‘r
‘qually, a power will not be considered 1o extend o

cory regimes. B .  cons ed to exten:
'xﬂﬁ;iﬁs of power 10 achieve an outcome which is much hapsher than
SRECHse Of I _ A '
od as 2 result of the exercise of that power.

Although the courts have been willing to infer the exisignda |
to be exercised by the decision-maker where such exercisa wi
the obiectives of the main power, the courts have been unwi]
there is no evidence of any statutory intention fo that effect. |
The Commissivner for Television and Enteriainment’ Licersy
wsue of ancillary powers arose in relation to the licensing of
centres. The Commissioner had attempted to regulaie i
available in the centres o patrons younger than 16 vears old
that the power fo grant a Hcence did not include the powe :
games should be available. The existence of a full reguilatory per Purpose
refation 0 censorship of obscene articies, including video ga :
regulation for censorship should proceed through this statutory: . tite R
than by implication of an extension 1o the Hoensing power of (s ' wer for & purpose intendod . irpose, the courts may find that
Thus, the commissioner had the power o license hut not | ) . g prwel wﬁ achm‘fﬁ: & mi;i?? el ?mmf;;z. a!}{” ﬁgwévef difficulties
Any attempt to introduce censorship provisions into the grant 6 ipede in the exercise of his power h} ;;g wer was granted of
be in excess of his power and therefore llegal. e dentifying the purpose for ‘}_*Vm? o P R

& more than one purpose being fullifled.

anfers a power on a declsion maker, the decision maker must
confers a powe : decision makor must
vy the power-conferring statuie. iIFh

3o Bavesy and wnduly havsh outcomes
Wheeler v Lefcester City Councll
110851 AC 16054

ity Council had adoepted a policy :,:_»f {iisg'mfzmging ,Q’?fy spf}mfz%;z;kz
it Africa due fo that f:oz«znznl’?' practive of ezparﬁzezg. 5" k,i c?:.zz;z WI;;E
rughy club to use its sporis facilities over a .v.mf'f;éf:rﬂqgj ¥ m;r.; ;fii;‘m ;};g
cinbers of the club were selected to go on g mgb_y ww; of ;mz. 4 ,33; ¢ ; 4,»,3;;
pik o naber of guestions 1o the olub that were ci.e{;emerzj e jr_ & G } ‘
g the continued use by the club of ihe council’s sporting Jaciities. | (;
ere whether: {2 it supported the government oppOSition 1o the Iosfr, i 3
it the tour weas ant insudi 1o g large proporicn of the if)a_zi pﬁpuliwa:a;:n;
wiitd condemn the rour and press for its cancellation, 6?1.{1.’. (;i}‘zi vwould gar:;:
ers not o participate in the tour. The club responded saying & w:mj azz:;a} ;ei
idual choice for players us tw whether rhe}f went o the murriﬂm zf'z.:, aj bi *dz)uz
heri to consider seriously the views af‘anfsapariheid groups be Qre ae; mg
the towr. The three club members did poarticipate mr‘?ke mf{!}) !u:ur ﬂz %}inﬁ;
; 'gubé;eguemiy the council resoived I bg‘m' zfzet {r?.u%i? Frott fz\_s' sports j;.m ities
nonths, Members of the club sought o judicial review of that resolution.

Where a decision maker esercises a power for a proper purpose
acting in excess of that power if the ouicome is one which ac
which is more harsh than would have been anticipated when
conforred on him, In the Sea Dragon case,” the director had
issue a Fire Hazard Abatement Notice {FHAN). However, the
which the company could comply with the abatemant notice wa
the business ow of its current location. Here, the power was'bs
abatement of a havard. However, it was not envisaged that the 4
of the business itself would be the only way in which to abate th
Thus the court found that the Director had the powet t issne
within the context of the power-conferring statute oy ond th
FHAN had to apply to a hazard which wag ‘capate of abaie
resuiting in the cessation of business. This draconian resell wo
power of the director beyond that intended. Similarly, in Congre
Office,” the Home Secretary had the power to require the iy
television licence by all people who wished to watch television i it
and 1o set the price for that licence, including raising the pric
intervals. However, when the Home Secretary rafsed the cost of th
and the plaintif! purchased his early to avoid the date on which the's
fee would come into being, the Home Secretary aptempted (077

plaintiff to pay the difference between the old price and the new
price. The court found that the Home Secretary had acted in exce
powers as he had the powers to regulate the licensing system but th

¢ Templeman™

Lords, in my opision the Lefcester City Coxmc? wers not gﬂgtieg% i;;}
draw from the Leicester Football Club the facilities Eez‘“ }mmmg' and
sying emjoyed by the club for many years on the c‘eiunm} ;;ecreﬁi;{éz
around for one simple and good reason, The club could not oe puny
Betause the club had done nothing wiong,

he 1984 Rugby Tour of South Africa was crganized by the Rughy Football

Hezell v Hommersoiith and Falham London Borough Council {19921 ¥ ACTH

0 nios which invited Individuals, including three members of the clab fo join
Credit Suisse v Waltham Forest London Borough Council {1997] QB 382 CAL .

2112003] 2 HELRD 596

22 Re Sea Dragon Billiawd and Snooker Associarion T1991 T HEKCU 406,

23 {19751 OB 629,
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Wrongfil Delegation

ie instead made by anether to whom that

Hlepaiisy

1 bo illegal 1f it

In practice, this m B polic
I ce, this means that the i
§ ¢ ooy must be g ;
S " OHe b
elegated without tawh t anthorisation.

;fﬁz“ gstagezgisiatlfm promotes the proper purposesG
3 not ote ,{? mia.g ‘mm’acc-:}um irrelevant considep:
poﬁg; i,:em?zi {d@‘%jli considerations, In FR¥ thﬁfcm"

potic ;m;c; ;:,isj;: ‘ieg:za{ advice and representation a;c}(;;;;

3dmi§mg on S‘.;u:si)bf:aauge they had been applied
it contravened ¢ ffc‘e‘géwns o a large category of applica
avened the bigh standards of fairness x’equixfzd in .

I8

solicies | 25 W !
policies themselves were therefore unlawful

.@aﬁ%m 154 v Conunissioners of Works
11943] ZARER 260

i were she owners of a fuctory moking food products. During war dme,
han prder requisitioning the faciory. The plantiffs contesded, armorngst

ii ihor the muthority 1o whom the power fo make e order hud been
- datuse, the Cepumissioner Jor Works, had aof ghven thelr mind o
; ! by gr assisiant Secrervy.

. olicy as a binding underiaking
sder Instond, the arder had been issued

Thas, it is ¢ :
o :qi}t ;.a 3263; that naimeugh a decision-maker may ado
£ 2k open mind with regard to hearing exceptional c'a'sgt

decision-maker has ad i
taker has adopied a policy and informed affecte

ailrministrarion of governmen i this country the functions which are
miniaters {and comstitutionally propexly given o ministers because
responsible) are funcilons SO multifarious that 60

conient of that polioy, those :
make i"eﬂre%em;ﬁfé;;y; ji;gsndreif:vam parties must also be g .
S wpleseningens o the decision-maker bef, R s eonstirionally

are implemente I i ciore any cha ate constimilonaly

be &;e&z{ins 0 ijﬁ; ?g’t ti’ffﬁa in the former instance, applics : Gty covi ever personsty attend 10 them. To take the example of the

= e adepted policy being applied to "i.ii'e 5, a0 }ﬁ:}ﬁbt i.hf.srﬁ )hav:: heen thousands of reqt.uss.t_zom in i“hw

- ' wiry by individual nunistres. 14 cannot be supposed thai this regulation

: person should direct his mind to the

1 “at, in each case, the minister in

“The duties imposed upon ininisters and the powers given W ministers
exercised under the authority of the ministers by responsibie
business could not be caried on if (hat

ot the case. Constitutionally, the decision of such an official is, of
se; the decision of the minister, The nuinisier is responsible. 1t is he who
apswer before Parliament for anything that his officials have dong,
is anthority, and, if for an frmporiant Tatier he setected an official of
- umior standing that he could not be expected competently 10 perfom
work, the minister would have 10 answer for that in Parliament. The
(& syslem of departmental organdsation and administration is based on

% view that minisiers, being gesponsible 1o Carliament, will see that
goportant dutles are committed to experienced officials. If they do not do
¢ Parliament is the place where complaint must be made against them.

instang appli i
a{)ﬂ;&{iﬁg}if iéﬁpigam? wﬂi. wsually be sesking to confi
axpemﬁdbm e zzhﬁpf.e,d policy. In either event, the decision
Ppected m“;,n }eu ie ;;pphcamts the opportunity o make. ren
Hong Koo ;;W; . ;ﬂ qff(ii’!ié}“@éﬂé’é’m{ of Hong Kong v Ng Yie
;nlgiigi‘agig;; ii vTh:!}];inﬂ{ h‘ad apnounced, in pursuance of
gt wogidi;yyd!f{? all ziie_gai irnmigrants would be gives
ach case d e,pgrmf' a,ue;:‘iad o its merits, befors a decision wa
the Genortaro égn ozdf:_rA The respondent was not given
oy Uﬁéeﬁz;: was ,?ssuef_%. vThe court found that the. gov
ot fopnder d.u";g gIVen i its policy siatement as to theibe
Compey fotlow in ealing v\f;th ilegal immigrants so long 45
digggmim;gi@; a\fné u;ﬂg‘ da_mes. ffhfa court took this view. 4o
s par{ onof ‘5?&« a yo?wy fif:CiSiOﬂ would create a legitimats
ected parties.¥ o

worally
Hicials of the department. Public

Afichael Rowse v Secretary for the Civil Service & Ors
120881 HECU 1637

who had been responsible for the
for Hong Kong, the festival isself being
o Subsequent to the festival taking
hiy dhuties.

& Overlap with purpose and relevance

The princinle . : L
somg mmr;;z!f L‘x:m‘ﬁ ;2}@ decisiop-maker should not fetter his discretin
4 aﬁhe:‘mc; =€{P Wil uihe concepts of relevancy and prﬂ;;ef l' :.11"0'3
Cﬁmideréﬁgg zfp‘imyimay prevent the decision-maker fi}gmgtak

i all relevant considerad 3

- . . &1 atons. It o cen A :
U0 ) Ty may al ;
proper purpose of the power-conferring legislation, 50 defract

plainsiff was o senior civil servant
nonsorship of ¢ national festival of miusic
ced by the Americon Chamber of Commere
. the plaintff was chorged with misconduct fn discharging
iplingry procredings weve CORURERCE
Gainst the plaintlff were, in one instonce, Subs
ther charges, partially substanticied. A penally
mposed, The plaintiff sought o appeal 1o the Chief Exer
tef Fxecutive had delegated his power 1o henr an appe
“the Chief Secretary hud rejected the plaintiff's represenfaiions.
lien sought judigial review of 1he decisions loken against him e

J and il was found that the charges
ranticied and in regard fo the four
i1 the form of a severe fog wWas
-utive. He was told that the
al o the Chief Recretary
The plaintiff
hering the

7. Wrongful Delegation

W 1 gll \if CISRR- ¢§! ifn E) VFOT ha‘, i?{’“ﬁ "”ghfsf‘r;’i{ 173 4 @;jﬁgi{:
HEre i 2 WISIOR~-MAaK g po H i .
. b & 15} :
o j i (3] 4 & p i1

84 [2009) 1 HKC 133,
isciplingy process and subseguenily.

33 2&9@; H HKC 133 par 30.
S SR 3 . at parg 23
}8; & 5"}8,}} ZARER 346, 0
47 I‘m’a uither discussi i o Creah 1 pe H w50 g g M
] Her 4 scussion of the realion of .is'rgﬂsii Ae 2xpeciato & Chy THE
013, 800 yapier 13

410
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Hegalizy

Wrongful Delegation

Hartmamm ¥ = R
qon 2002, said Mr Ciordon, specifically relates © disciplinary
o5 and enables the Chief Bxecutive, if he thinks fit, 1o appoint &
v hoard advise him. The Chiel Executive may wot, therefore,
= the power 10 delegate his determainasion of appeals but he doss
have the power © seek formal advice from a body of porsons - 2
hoard - 4% B mallers pertalning G any appeal ...

Looking to the appeal proce

o o " 880 Whether the Chjef ¢ ;
vires in delegating Bis powers under s 20 of the A;;{ n?ir
Sty

{h Lorh E] & 2 kil Y 4
H DOnSe, i g .{ g éai{ d 1 E"f’? 7k Ty
i f i in I \fﬁ%e H 1 ietker SR
b(.ﬂi‘al{@} ol ﬂiﬂdﬁ 'ﬂ}{’. i(ﬂiﬂ‘wmg ﬁﬁ’giihiﬁ. &) ‘

It is stmted in s
Fh vour letter that the (hial i
Chie i behall of the respondents, My Bok emphasized that the

delegated to you the avthority 1o ‘determine’ Ex

representations on his behalf, 1 woul ?gine._ﬁﬁi’ dminisiration Order had bees intended 1o replicate I so far as

coutd explain the basis on whick ;{; }e helph sribte the old colondel regulations $0 a8 10 snaintain the sang

purportedly delegated, and the p;-‘-};am.i aulho wsm for the discipline of civil servasts pursuant to the

came to your detersaination .. s by quitements of Art 103 of the Basic Law. He pointed to the fact that
F2127 By letior dated 14 B ;ggzggatioﬂ had taken place wnder the old regime.

informod thas ebruary 2007 the a;}pﬁcam_’é

%ir Fok also pointed o He faci that there i no gxpress prohibiton
contained in the Adeministration Order agatnst the delegation of be
‘Ohief Preculive's DOWErS and functions under s 20, In the absence of
thias cAPTEEa prohibition, it was ids subimssion, as T anderstood i, tat

‘the power to delogais nast he tmplied. ..

It is an establish .
stablished arrangement for the O :

12 2 establisiiod arvangemen tor the Chidef Fresi

0 d}'i?%'ﬁ** BT ~m‘ his functions to senior ofﬁci:fm

; {33 it Delegation under s 20 of the Public: _Ss.a

{Admpinistration) Order is aom pmcinded‘ by.zh' Sy

itself or by any legai ruls or principle. 1 =

s 20 i‘s in loe ‘:f.iih the piﬁ%ﬁ?leéﬁ%m@:m : imiied) 1o certain specifically identified sections, If the Chief

Colonial Regulations upon which th}; (};é;cg' H'ﬁqet- i e : doeeative’s powers and  functions snder s 20 were always

to ensure continuity. Delegation is also @me§r b s mderstood’ to be subject o delegation, why was § 20 not inchded 28
relovent section in s 19{1)7 On any ordinary reading, its omission,

‘public expedicnicy and lustice 1o oo, e
officers as referred and Justice” to-individual pub : 5 T ;
5 as referred o inos 20, s soms to me, must have been intended ...

Seien 1001 provides that the Chief Executive’s power 10 delegate 18

T regret that [ do not read that second sentence in s 20(1) as implying
any sort of power o delegate., "o me the meaning is closs B doss no
“mmove thas enable the Chiel Tiyecutive, tn his consideration of any
representation, 10 balance justice 1o the individual civil servant with
what is Bt and appropriste in the public interest. In short the provision
" doss mot more than offer guidance as to how the Chief Executive may

exercise his administrative discretion,

{213] Y is the applicant’s cass that, whatever
inizy bg. Lhc Chief Frecutive had
igé?go;l?;imex undm'usz 20 of the Administration Order.
publ officer. Aa:r:r_dmg.iy, the Chisef Executive acter e o
. og the delegation and any dec et

purported defepation by the Chis M,ismn made purstiant.
effoct. galion by the Chiof Secretary was itself of i

the “established arrang
a0 powsr o deldg

J4T That being suid, thote are of course practical reasons for transfer of
responsibility. especially by way of delegation, in Government. If #
was atherwise it would be diffioult for government ie fanciion. Butin

iooking o whetber, ag Mr Fok argued, the realities diptate that there

st be an itaphed power to delegate the powsrs and functions of the

(214] On behalf of ¢ ‘
i er itself containg a comp S
rESpRD o . % a comprehensive r
: s?s,m of delegation, one that is clear and certain in § g%
regard, 3 19 provides: T e

{13 Bubject s ' '
- : © sub-s {2 : . . AN , : z .
o any public s ( ’}, the Chief Hxecutive may delogats ¢hiet Brecutive under 5 20, a number of factors need 1o be nken Into
posens i{ {j ;ﬁ gu&am‘ of any other public officer any poeount.
o s conderved or imposed on ki . -
: i im by sg . . . .
and 9 to 18, by 54 3_ 2707 First, what is sought 1o be delegated 18 not an anciliary or pevipheral
{2} power, one that is incidental. What is sought fo be delegated is the

The Chief Executive shall not dele

3 i g ot I -aln by -"i;.nj‘*:""{‘\: o T ey
make regutations under s 21(3) power to delerruag zpponls by clvil servanis Second, the power

relates to matters of discipline which can caITy CORSCHUERETS of real
seriousness, Tt is a power therefors of mportante ...

gale the power 0

3317 In all the circumstances, I am anable to fnd any convincing grounds
for conclnding that, desplie the apparent contrary intention appearing

Chief Executive’s o
T oecutive’s powers of delegation o i ; i vt
gaton extend only i ihe Administration Oder, the Order s to be read as gving 28

s Tunctions under 5 3 of the Administration Order and.
gh until s 18 (inclusive). The -

those contained in s 9 throy

applicant’s ”

giij;fnt bﬁppeai, howsver, was — on the advice of
ment irself — made pursuant to s 28 which is not

included i i
| ded 0 5 19 as a seotion being subject to delegation .

A
t3

implied power to ihe Chief Executive fo delegate his powers and
fancsions eader 5 20,

19923 That being so, 1 must conclude that the Chief Bxecutive acted outside

of the pewers given to hitn in the Administration Order when he
purported 1o delegate the Geserminarion of the applicant’s s 20 appeal.
The delcgation being invalid, so lou was e Chief Secretary’s




