Drafting

2.52  Mostsubsidiary leaislation is drafted by the Office of the Parliamentary
Counsel, which does so on the basis of instructions from the relevang
government department or agency. Once subsidiary fegislanon has been
drafted and serded, the Pacliamentary Counsels Oftice prepares a final draft
and returns it to the department or agency with a Parliamentary Counsel’s
Certificate (which certifies that the regulatons meet the purpose of the
instructions given and are in accordance with the empowering Act) and an
Fxecutive Council Minute Paper. Local laws are an exception, in that they
are drafted by external consultants, administrative otficers within local
governments or by legal practitioners experienced in local law making. Local
laws are often drafted by using pro formas provided by the Western Australian
lLocal Government Association or by adopring or modifying some ather local
government’s local law on a pardcular subject matter. As a result, the standard

of dratung of local laws is highlv variable.
Publication and Commencement

2.53  Sccuon 4l of the Interpretation Act provides that subsidiary legislation
must be published in the Gageste. Publicaton is the responsibility of the relevant
department or ageney to organise. Seetion 3.15 of the Local Government Act
1995 (WA) requires that a local government take reasonable steps to ensure
thar the inhabitants of the district are informed of the purpose and effect of
all of 1ts local laws.

Scction 41 of the Interpretation Act provides that subsidiary legislation
comes into operation cither on the day of publication or on the day specified
n the subsidiary legistatuon. It also provides that the power to fix a day'os
which subsidiary legislation shall come into operation does not includicithe
power to fix different days for different provisions of that legislwioiiunless
the power 1s expressly provided in the enabling legislation. Fof local laws,
s 314 of the Local Government Act provides that they cartnignee on the
Hth day atrer heing published in the Gagette, some lared @iy specified in
the Tocal taw or it they are made under s 3.17, cither on the day that the

are published in the Gagetze or some later day specified in the local Taw

CHAPTER 3

PARLIAMENTARY REVIEW

INTRODUCTION

3.1 The Donoughmaore Commitiee chnrl' states that one of the problems
with delegated legislaton 1s that “ftihe facthives atforded o Pariament w
serutinise andh control the exercise of powers delegated to Ministers are
inadequapesUnere is a danger that the servant may be transformed into the
master L Gme of the strengths of the management of delegated legislation in
\usfrilin s thar, arguably, parliaments do have, through thewr various legislative
scaudiny committees, adequate facilities to scrutinise delegated legislavon,

“his relies on experience and expertise developed over 80 vears.

The cornerstone of legslatve serunny (by parlamentary commuttees) in
Vustralin was the establishment, 1n 1932, of the Senate Standing Commttec
on Regulations and Ordinances (Senate Commuttee). Irs establishment was @
cornerstone because the committees that were subsequently established, i all

\ustralinn jurisdictions, largely followed 1its model tfor operation.

3.2 Given the 1932 esmablishment date, 10 mught be assumed that there 1s
some connection between the publicauon of the Donoughmore Commnittec
Report and the establishment of the Senare Commuttee. In tact, there s no
link. The establishment of the Senate Committee was an innovation that was
entirely the work of the Australian Senate.

[n 1929, the Senate appointed a select committee to consider, report and
make recommendations on the advisability or otherwise of establishing
a standing committee svstem and, in particular, on establishing standing
COMMITTCCS On:

(a) regulations and ordinances;
by international relations;
(¢} finance: and

(d) private members® bills.

1. Donoughmore Committee (the Commutiee on Munisters’ Powers) of the Unined
Kingdom Parliament (Report, 1932, Cmd 4060, p 33,
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The Senate Select Comnmuttee on Standing Commuttees (Scleet Committec)
pnnluccd two reports. The first, tabled 1 1930, duly recommended that a
Standing Committee on Regulations and Ordinances be established. The
basis of the recommendaton appears primanly to have been the volume of
regulations that were, at that time, being promulgated. The report referred
to evidence betore the Seleet Committee that “no fewer than 3,708 pages’ of
Commonweialth Acts had been passed between 1901 and 1927, compared to

11,203 pages of regulatons, cte in the same pcriwdf
The Select Committee stated:

The power to make regulanions s necessarity used very freely by Governmaents
and as a result a very large number are submitted o Parbament every
Sesston, They are so numerous, technical and voluminous that it is pracuically
impossible for Senators to study them i detail and o become acquanted
with their exact purport and effect. lvis admitted that Senators receive capies
of these regulations or Starutory rules, but the many calls upon their rime
render it almost impossible tor them o make a derailed examination ot cvery

regulanon.
The Select Committee went on to state:
A very strong case has been made out by various witnesses befare the

Committec in favour of some systematce check, mn the interests of the publie,

on the power of making starutory rules and ordinances.

The Select Committee went on to refer to a number of bills (six are listed),
‘the chief effect of which was to give a regulation-making power™ It is
interesting to note that one of the reasons canvassed for the establishmen
of the Regulations and Ordinances Committee was the availability cof
such a committec to receive submissions critical of regulations. The Sclcet
Committee refers to the ‘probable usefulness’ of atfording the public tuch an
opportunity, noting that this would be ‘both more nmely and cheaper” than
taking matters to the High Court, as had recenty been requirediin relation to
vartous regulations that the Select Committee listed in thegeon.”

The Select Committee recommended that a “proper and sufficient check’
was required on the power to make regulations and that such a check could be
provided by the establishment of a Regulations and Ordinances Committee.

See Parhamentary Paper S1/1929-31, p . As an interesting aside, note that,
according ro the most recent Office of Legistanve Dratung and Publishing stausties,
in 2010, the Commonwealth junsdiction passed 150 Acts, amounting 1o 6,157 pages,
and made 3,080 legislative instruments, amounting to 24,494 pages. In 2008, the
Commonwealth junsdiction passed 139 Acts, amounting to 6,930 pages, and made
4,302 leguslanve mstruments, amounting o 28,608 pages

3. See Parhamentary Paper ST/E929-31 pox,

4. Sce Parlimentary Paper S1/1929-31 p x,

5. See Parliamentary Paper S1/1929-31 p x.

6. See Parliamentary Paper S1,/1929-31 p x.
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It s Interesting to note that the Select Committee’s recommendation
was that the proposed Regulations and Ordinances Committee “would be
charged with the responsibility of scemng that the clause of cach i conternng
a regulagon-making power does not confer a power which ought w be
exercised by Parliament” (emphasis added). The fascinatng element of
this recommendation is that what is, in fact, reccommended here is a role {in
relation to subordinate legistation) simnlar to that performed (since 1981) by
the Senate Standing Commuttee tor the Scrutny of Bills. This is an issue that

is returned taan Chapter 9.

The final thing to nate was the tollowing observaton abaur the proposed

Regulations and Ordinances Committec’s role in relaton 1o ‘pohiey’ issues:

It is concervable that occasions might arse 1 which 1t would be desirable
far the Standing Commuttee fon Regulatons and Ordinances) to direct the
atenuan of Parhament to the mernits of certan Regulatnions but, as a general
rule, 1t should be recognized that the Standing Commuittee jon Regulations and
OrdinanCeswaould lose presuge it 1 set itselt up as a critic of governmental
policy( oy departmental pracrice apart from the terms jof reference] outhned

above

'y, (UIHPI(‘I\‘HL'\.\ 1t \]1()11“ ])L' noted lh.lr r]n- Select (‘nnmlillu“\
second report, tabled in 1930, again recommended that a Regulations and
Ordinances Commurtee be established, though the recommendation did not,
on this occasion, contain recommended terms of reterence for the Senate

Commuittee.

PARLIAMENTARY Review: COMMONWEALTH
Power to Review Delegated Legislation

3.3 The kev to parliamentary review of delegated legislation i the
Commonwealth Parliament is Pt 5 of the Legislauve Tostruments Act 2003
{Cthy, which sets out the requirements for tabling i the parliament and the
circumstances, manner and consequences of disallowance. From the point of
view of serutiny, the most significant provision is s 38(1}, which requires that

all legislative instruments be tabled in cach House of the Parliament.
Part 5 of the Legislative Instruments Act

3.4 As noted above, s 38(1) requires legislanve instruments 1o be wabled o
cach House of the Parliameny within six sitting days of the instrument being
registered.” Scetion 38(3) of the Legislative Instruments Act provides that

fatlure to observe this requirement results in the legislanve instrument ceasing

See Parliamentary Paper 811929231 p x,

8. See Parliamentary Paper S1,/1929-31, p x,
o This replaces the requiremient i s 48 af the Acts Interpretauon Act that all regulations
be tabled in each House of Parliament within 15 sittmg davs of berng made by the

CGovernor-General,
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to have effect immediately after the last dav for it to be so laid. Section 39
provides that the explanatory statement required by s 26 of the Legislative
Instruments Act to be registered with a legistatuve instrument must also be
delivered to each House of the Pachiament. If an explanatory statement has
been lodged for registration with the Attorney-General’s Department prior to
the relevant legislative instrument being delivered 1o a House of the Parliament,
the requirement to deliver the explanatory statement to the House rests with
the Attornev-General’s Deparument: s 39(1). It it has nor, the requirement
hes with the rule-maker, who must also provide a written statement as o
why the explanatory statement was not provided 1o the Attornev-General's
Department 1o ume for it to be delivered 1o the House with the instrument:
< 39(2).

Section 42 ot the Legislative Instruments Act deals with disallowance. Ti
provides thatif either House of Parhlament, pursuant to a motion of which
notice has been given within 15 sittng days afrer any legislative msrrument
has been laid before it passes (within a further 15 sitting davs) a resolution
disallowing the nstrument or a provision of the instrument, then the
instrument {or the provision) ceases to have etfect: s 42(1), This formulation
of the disallowance mechanism is significant because it makes clear that either
House can disallow a provision of a legislative instrument and is not required

to disallow the whole instrument.

Section 44 of the Legislative Instruments Acr explicitly exempts 37
catcgories of legistative instruments from disallowance, with the capacity for
turther instruments to be exempted by regulaton.

Disallowance by the Effluxion of Time

3.5 If a notice of motion has not been called on within 15 sitting~days
of having been given, the legislative instrument is deemed 0, have been
disallowed. This is intended to ensure that a motion of disallovanice cannor
be adjourned indefinitely and constitutes the form of disallowanse commonly
referred to as “disallowance by effluxion of time’. Furtiler provisions deal
with such matters as the effect on such a moton of the dissoluton, erc, of
the House of Representatives (s 42(3)) and the effecr of disallowance: s 45,
Restrictions are also imposed on the remaking of legislative instruments while
thev are required to be tabled, while they are subject to disallowance and once
they have been disallowed: ss 46-48. In the context of parliamentary review,
however, it is those provisions dealing with tabling and disallowance that are
the most significant.

Exercise of the Review Power

3.6 Legislatve nstruments can be disallowed by either House for any reason.
While it remains to be seen how the new regime provided by the Legislarive
Instruments Act will operate, it should be noted that motions 1o disallow
regulations have been moved very rarely in the House of Representatives.
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When they have been, they have mvariably been moved by the Opposition
and have been polineally motivated, rather than based on the merits. Tt may
be that the House of Representatives would have taken a greater nterest in
the scrutiny of delegated legishation were it not for the fact that the Senate has
assumed the role of scrutneer of Commonwealth Government regulations.
The Senate’s acuve role in this sphere 1s, 0 turn, a reflection of the work of s

Standing Committee on Regulations and Ordinances.

SENATE STANDING COMMITTEE ON
REGUILATIONS AND ORDINANCES

Establishment of the Senate Committee

3.7  Asindicated above, the Senate Commurtee wis established on 11 March
1932 1t was established in the Senare because it was thought that a commirtee
of this kind would funcuon best inan Upper House. This sentument is also,
i i‘n';(\ p.H‘l, d l\ﬂ\'\’”")}'l nx‘ I'H\ :\-\'H.llk‘\ i-um O as @ ’;"nui\\ l.ii- rn'\i\\\‘.
The appousrment of the Senate Commitiee was formally achieved by the
Senatd adopting a new standing order. This practice has continued to the

prefeipt day.

Composition of the Senate Committee

1

3.8 Under Senate Standing Order 23, the Senate Commiittee comprises
six senators, three from the government and three from the non-government
partics. The standing orders prescribe that a senator appointed to the Senate
Committee on the nommatton of the Leader of the Governmentin the Senate
be elected as chairman and that the chairman have a casung vote. However,
the Senate Commirttee has always been at pains to point out that it operates in

a non-partisan fashion.
Jurisdiction of the Senate Comunittee

3.9 The Senate Committee’s jurisdiction is also provided for by Senate
Standing Orders. Standing Oxrder 23(2) states:

Al regulations, ordinances and other instruments made under the authoriy
of Acts of the Padtiament, which are subject to disallowance or disapproval by
the Senate and which are legislatve in character, stand referred w the [Senat

Commuttee] for consideranion and, iff necessary, report,

It is important 1o note that, while this standing order operates in relation
to instruments that are “legislative in character’, it is a prevequisite that those
instruments be subject to ‘disallowance or disapproval by the Senare’ before
the junsdiction of the Senate Committee is invoked. In that sense, Standing
Order 23(2) could be regarded as having anucipated the regime now applicable
under the Legislative Instruments Act

Standing Ortder 23(3) requires the Senate Committee t0 scrutinise cach

mstrument I'&‘l‘k'?'!’L'(i Lo i o ensurd:
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fay that it is in accordance with the starure:
by that it does nort trespass unduly on personal rights and liberties;

(¢) that it does not unduly make the rights and liberties of citizens dependent

upon administrative decisions which are not subject to review of their

merits by a judicial or other independent tribunal; and

‘d) that 1t does not contain matter more appropriate for parliamentary

cnacument.

Ihese scrutiny principles (discussed in more derail in Ch ers 4-6) have

been amended only once since the establishment of the Senate Commirree,
This was in 1979, when principle (¢) above was re-stated, 1o refleer the

establishment ot the Admnistranve Appeals Tribunal.
Nature of Senate Commiittee’s Scrutiny
3.10  In s Annual Repore for 1996-97, the Senate Committee stated:

The Comnuttee engages 1 technical legislauve serutny, Tv docs not examine
the policy merits of delegated legislanon, Rarher, it applies parhiamentar
standards 1o ensure the highest possible quality of deleeared legislanon,
supported by its power to recommend thar a parncular imstrument, or

discrete provision m an instrument, be disallowed. This power, however, is
rarely used, as Muusters almost mnvanably agree to amend defegated legislation

or take other action to meet the Committee’s concerns.!
More recently, the Senate Commutree stated:

In keeping with an approach adopted in 1933, the Commirttee considers that
questons involving government policy in regulations and ardinances fall
outside its scope. Accordingly, the Committee does not consider policy issies
artsing in delegared legslation, but does not refram from finding proyvisiehs
contrary to s principles and recommending their disallowance simply an the
basis that they reflect government policy.”

This is consistent with a decision taken early in the histsryof the Senate
Committee when, in its fourth report, it noted that it had determined that
‘questions involving Government policy in regulations and ordinances tell
outside the scope of the Senate Committee’. This has not, however, prevented
the Senate Committee from commenting on regulations that include new
policy issues. Such comments have been made on the strength of principle (d)
of its terms of reference, on the basis that novel issues are morg appropuiately
the subject matter for primary legislation.

1L Senare Standing Commuttee on Regulanons and Ordinances, One Aunaved aned 1k
Kepord, “Amnual Report 199697, june 1998, pl
F1. Senate Standing Commitree on Regulations and Ordinanees, One Hundred and Nint}

Repurt, Annnad Bepors 199920000, Odctober 2000, p 3.
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Opcmtinn of Senate Commiittec

3.11  Under the procedures for mbling legislation that operated under the
\cts [nterpretation Act 1907 (Cth), the Senate Committee received copies
of regulatons (and other disallowable instruments) immediately  they
had been made. Tt also reccived an explanatory statement prepared by the
department responsible for the regulations. That process continues under the
new regime introduced with the enactment of the Legislatgve Instruments
Act, with the Senate Committee instead recewving copies of all legislarive
mstruments. Requirements in refation to explanatory statements for legislative
instraments (previously a matter tor the Federal Fixeeative Comnedd Hlandbook and
the requirements of the Senate Committee) are also given statutory force, in
s 6 of the Legislanve Instruments Act and in the defimuon of “explanatory

statement” in s 31 of that Act

Since 1945, the Senate Committee has had made avatlable o v the services
of 2 non-government lawver as its independent legal adwviser, Legislanve
instruments weceived by the Senate Committee are referred to the legal
advisereachh provides expert advice about whether or not they offend against
any 4 ihe Senate Commuttee’s scrutny principles. The Senate Commutree
hasyever the vears, acknowledged the mvaluable assistance provided by the
legal adviser. The Senate Committee is also assisted by a committee seeretary,

a research oftficer and rwo administrauve officers.

The standing orders give the Senate Committee the power to summon
witnesses to produce papers or give evidence. While this power has been
exercised to summon departmental officers and the drafrer of legislative
instruments, it is used relatively infrequendy. Simifarly, while the Senate
Committee may receive written submissions trom individuals or organisations
atfected by legislative instruments, it does nor generally solicit such
submissions. An example of the Senate Commirtee doing so occurred in the
course of its inquiry into the Legislative Instruments Bill 2003."

It has been the Senate Committee’s practice to meer weekly while the
Senate is sitting and to hold such addivonal meetings as the workload requires.
At these meetings, the Senate Committee receives and discusses reports from
the legal adviser on new legislative instruments and also discusses progress
{and future action) of issues that have been raised in relavon to legislative
mstruments under consideration.

The Senate Committee’s approach 1o problems with legislative instruments
i to attempt to resolve those problems by correspondence with the relevant
minister or “other law-maker”. Resolution of those problems generally occurs

cither by the minister being able to provide further informaton on the

12, Sce Senare Smnding Committee on Regulations and Ordinances, One £ lindred and
Fileventh Report, [ egislative Instramenis Bil! 2003, Legistative Instriments ( Frapsitiond Pravisiosns
and Consequential Amendpents) Bl 20603, Ocrober 2003,
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CHAPTER 12

JupiciaL REViEw OF DELEGATED
LEGISLATION: GENERAL

INTRODUCTION

12.1  This chapter deals with a number of general matters relating 1o the
review by the courts of delegated legislation. Some of the matters are rerurned
ton greater detail in later chapters. Others are mentioned because they qualify

in a general way specific issues dealt with larer,

RiGHT 0F COURTS TO PRONOUNCE ON VALIDITY
OF DELEGATED LEGISIATION

12.2 The courts have, for many vears, considered it to be within their power
to rule delegated legislaton invalid. For example, in 1702 Hole C] said ...
every by-law is a law, and as obligatory to all persons bound by ':I,-. Soas any
\ct of Parliament, only with this difference, that a by-law 15 ]i;xi»lc to havein
validity brought in question”: The City of London v Wood (17021 12 Mae 669
at 678; 88 ER 1592 ar 1597, Lord Herschell 1.C in Zustitute af P lgenty
v Lodknood |1 B94] AC 347 ar 364 reirerated this view in almost idetitien) words.
Itis so deeply entrenched as a principle of our law that Australian iudges seem
not to have felt it necessary to refer to it. Rather, rhp\‘ haveoroceeded stranght
to the question whether the delegated legislation is valid. » ‘

SEPARATION OF POWERS

12.3  The doctrine of separation of powers affects delegated legistation in
three respects. First, it is not permissible for legislation to be made by a body
other than the parliament without the authority of the p.n'!‘..xmcm.75(:(«1:1\.1(,
while the parliament may empower another bodv to alter an Act of the
parliament, that power will be strictly construed and the deleeate may not
destrov the purpose of the empowering Act: New South Wik ¢ o Lan 1992)
29 ALD 215: see 19.5. Third, despite the theory of separation of powers,
the ability of a legislature with plenar powers to empower another body or
person to make legislation has been recognised as an essennal adjunct o the
practice of government. More difficulties have arisen in regard to legislatures
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with limited powers, such as the terrtory legislatures and local authonty
representative bodies. The issue has also ¢ mftronted the courts in Australia
when considering the effect of the separation ot powers structure rhat is
to be found 1n the Commonwealth Consttution. These issues are discussed
in Chaper 23, along with the general question whether a person or body

delegated legislatve power can delegate that power turther.

General TesT OF INVALIDITY
2.4 Tord Diplock in Melildowney v Forde [1969] 2 All ER 1039 ar 1068

described the task of a court in determining the validity of delegated or
subordinate legislaton as a threefold one:

... frst o determine the meaning of the words used in the Act of Parliament

selt to deseribe the subordinate legislanon which that authoruty is authorised

to make, sccondly to determime the meaning ot the subordinate legistation

itself and finallv to deaide whether the subordmnate legislation complies with

that descrption.

A similar view was stated by Barwick C} i Zismonds Motors Pty Lid
» Copemorinealth (19703 120 CLR 463 at 4606.

Thes Metddoney v Forde test was endorsed i Vanstone v Clark (2005 147
VOR 299 ar 331; 224 ALR 666 at 695 and O'Conneil » Nixon [2006] VSC 450
at |8;l

However, the court does not limir its inquiry simply to placing a meaning
on the delegated legislation. The further step is taken of determining the
true scope of the measure and its legal effect: Swan Flill Corporation » Bradbur
(1937) 56 CLR 746 at 757 per Dixon |; sec also 15.37. The determination of
the validity of regulations is thus a question of law.

This is not to denv that in certain circumstances the courts may have to
engage in fact-finding exercises relevant to the question of validity. As Dixon C
said 10 Commonwealth Freighters Pty 1td v Speddon (1959) 102 CLR 280 at
291-2, in relation to the operation of a law that was said to infringe s 92 of
the Constitution:

In courts administering English law according to the princples which
developed 1 a unitary system ot must seem anomalous that the question
whether a given statute operates or not should (Icpuul upon facts proved in
evidence, How facts are to be ascertained is of course a question distinet from
their relevance. Highly inconvenient as it may be, it 1s true of some legislative
powers limited by definition, whether according to subject matter, to purpose
or otherwise, that the validity of the exercise of the power must sometmes
depend upon facts, facts which somchow must be ascertained by the court

responsible tor deciding the validity of the Lo
In 7odd v Payne [1975] WAR 45 at 53, this statement was applied by Wickham |
when determining the validity of certain regulations; see also Gerdardy o Brown
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(19833 1539 CLR 71; 37 ALLR 472, Nonetheless, the question of validity remaing
ultimately one of law,

VALIDITY IS JURISDICTIONAL ISSUE

12.5 The fact that the parties involved in a matter before a court do not raise

issues as to the validity of delegated legislation relevant ro that marter does

not excuse the court from considering the validity of the legislation. A court

must be sausfied of the validity of the legislation before it can enforee i
nisinafl v Fraser { No 2 ( 1983) 33 SASR 458,

INvaLIDITY Opg RATES RETROSPECTIVELY

12,6 If a court declares legislation to be invalid. that pronouncement means
that it was always invalid. It is not possible for it to have had some period of
operation such as is the case if the legislation is repealed. This will mean that
persons may have wrongly incurred liabilities under the lcgistation or action
may have been taken against persons that may now expose officials to lability,
such as for wrongful imprisonment. See generally FHa o New South Wil 7 (1997)
189 CLR 465; 146 ALR 355 and Enid Campbell, “The Retrospectivity of
Judicial Decisions and the Legality of Governmental Acts’ (2003) 29 Monash
University Law Revien: 49, See also 26.2 relating to collateral review of the
validity of delegated legislation.

Court NoT BOUND BY PARTIES' ARGUMENTS

12.7  Itis the duty of courts to place meaning on delegated legislation, and
for this reason a court is not bound to consider only the construction aroued
by counsel. It is obliged to adopt its own view of the meaning and eficet of
the legislation: Acedent Towing and A drisory Committee v Combined Mistor idusiries

Pty Ltd [1987} VR 529.

GROUNDS ON WHICH DELEGATED LEGISHAL 1ON
MAY BE INVALID

12.8  Dclegated legislation may be invalid for a number of reasons. While

these reasons may, for convenicnce, be discussed separately (and are so

treated in this work), in Australia they are regarded as branches of the

general doctrine of ultra vires, The principal grounds of review of delegated

legislation are:

I. The formal requirements that have to be complied with when making the
delegated legislation may not have been followed: see Gl

==}

to

The delegated legislation may deal with a subject not within the scope
of the power provided in the empowering Act. Alternatively, it may
deal with such a subject but may exceed the prescribed limits within
which the legislation must fall: Young r Tuckasvie (1903) 2 CLR 470 at 477
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per Griftith CJ. This statement was endorsed by a Full Federal Court in

Queenstand v Central Oneenstand and Councel Aborginal arparation (2002)
25 FCR 89 at 103; 195 ALR 106 ar 119,

12

When considering Australian law, this notion of invalidity can b
described as simple ultra vires to distinguish it from the extended coneept
of ultra vires which embraces the other grounds of review set out below,
In New Zealand and the United Kingdom, the concept of ultra vires is
limited to this category and the grounds sct out below are treated as separate
heads of invalidity. In Australia also, it must be remembered that the Act
empowering the xvn‘lking of delegated legislation may itselt be invalid as
unconsttuttonal. In such a case, the delegated legislaton falls with the
Act. Itis also possible for the delegated legislaton 1o be unconsttutional
and this 15 not mited to legislation ot the Commonwealth: fames Paserson
& Co Py Ltd v Melbowrne Farbor Triest Commissioners [1961] VR 343,

with, or

23

The delggated legislation may be invalid because it is inconsisten
repugts it to, the Act under which it is made, another Act or the general
lawr§ed Chapier 19,

4. dIhe delegared legislation mayv be invalid because the power o make
che lcgi\l‘:ninn has been exercised not for the purpose set out in the
empowering Act but for another purpose: sce Chapter 20,

5. The delegated legistation mav be invalid because its effect is so
unreasonable that it cannot be regarded as falling within the contemplation
of the legislature in passing the Act enabling the making of the legislation
oris not reasonably proportionate to the empowering provisions of that
Act: see Chaprer 21

0. The delegated legislation may be tnvalid because, after its meaning has

been determined by the court, its operation is such as to impose no certain

obligation on the persons atfected by it: sce Chapter 22,

The delegated legislation may be invalid because it makes no provision

itselt for the subject with which it is concerned but subdelegates the

Y 3 i g P it 23
power to k‘t{l.\’l;l(c on the matter to anothet l)r)(i). N f.,,[‘ij,m, s B

DisTINCTION FROM REVIEW OF ADMINISTRATIVE DECISIONS

12.9 It can be seen that manv of these grounds for reviewing delegated
legislation also provide a basis for reviewing administrative decisions. To
th‘ar extent, assistance can be obrained from cases concerned with broader
administrative law issues. However, a distinetion has traditionally been drawn
between the grounds available 1o review decisions of a legislative and of an
administrative character.

The approach adopted by the courts has been to confine review of
legislation 1o the issue of power. Is the legislation authorised by the

empowering provision in the Act providing for its making? This has resulted
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in the grounds of review being more limited. This has particularly been the
case in regard to the bases adopted for making the legislation,

Relevancy and irrelevancy have not been taken up as grounds for review:
Mounve for making as a ground has required an example of blatant use of
the power for an unauthorised purpose. Acting under dictation or inflexible
application of policy have not been seen as appropriate grounds for review
of legislation, presumably because the content of legislation is almost by
definition driven by these factors. Unreasonableness has been rejected as g
separate ground of review, although it might come in bv the back door of
being an abuse of the making power. Natural justice is not required unless the
persons attected by the legislation are so circamseribed that the legislation can
be seen as really being a decision directed at them.

This differentiation between the bases for reviewing Jegislation and
administrative decisions was strongly influenced by the fact that delegated
legislation was, in tmes past, almost exclusively made by local government
bodies, the Crown representatives and ministers. The courts deemed it
inappropriate for them to concern themselves with the issues dealt with in
legislation made by these bodies whose primary accountability lay o their
clectors. Further, the content of much of this legislation was likely 10 be
mtluenced by political considerations.

The courts have expressly indicated that they are not prepated to intertere
too readily with legislative instraments. In - Austral Fisheries Pry 1.4d Miniiter for
Primary lndustries and Lznergy (1992) 37 FCR 463 at 477; 27 ALD 633 at 645 and
Donohue v Austrabian Fisheries Management . Vuthority (2000) 600 ALD 137 a 142
the courts referred to a challenge to the validity of legislation having to mues
1 much sterner onus’ than that applicable where an administrative decision'is
under review: see also 12.13.

The administrative review remedies are not generally available-io challenge
the validity of delegated legislation. The Administrative Dedisivins {Judicial
Review) Act 1977 (Cthy (ADJR Act) and like legislatiof(thett requires the
giving of reasons for a decision is not applicable 1o legislative instruments.

For these reasons, it will often be crucial to a case to identify correctly the
nature of the instrument that is in question,

A guideline or statement ot policy, for example, will not have the status
of legislation unless its making is authorised by an Act and it is clear that it
is intended to have that status. If an mstrument is not legislative, it means,
among other things, that it will not be binding on cither a decision maker
or the affected public, a refusal to depart from 1 will be challengeable, an
administrator will not be bound to follow it in reaching a decision and the
ADJR Act will be able to be invoked if it is a Commonwealth instrument.
Reasons will have to be given justifying the making of the instrument.

These are significant issues for both administrators and persons affected by a
decision made in reliance upon an instrament: <t Geral mports Pry 1id v Minister

174

Jopticiar Review oF DELEGATED BEGISLATION: GENERA

for Dndusiry. L echnology and Copmeeree (1987) 17 FCR 1 14 ALD 351: Carrodl v Sydne
City Conmerd (1989) 15 NSWILR 341, Care must be mken 1o understand precisely
rht;' status of mstruments that are given some form of approval by the parhament

or some other authoritv. Parlamentary approval of an instrument does not

confer legislative status wpon e Nazal, Milidary and Airforce Club of S (Ine) v Federai
) w i iy N g e = P =0)- 7 . P )

Commissionerof axation (1994) 51 FCR 154 at 179; 122 ALR 201 at 224,

12.10  Itis not always casv to disunguish between legislative and non-legistative
instruments, as the many cases dealing with the classification of dccisi(‘)ns as
administrative’ as distnct from legislative’ under the ADJR Act testify: see
Austrattan Adpanistrative an Sevvece, | exisNexis Butterworths, Svdney, para [312B].
See also the summary of mdicia in RG Capital Radio 1 .td v Australian Broadeasting
Authority (2001) 113 FCR 185; 185 ALR 575 which were applied in 7 Jarbour
Radio Pry L.ad v Australian Communications and Media Authority [2012] FCA 614 ar
[127}=[140}. See turther 26.7. Note also the definition of “legislative instrument
in the egislative Instruments Act 2003 (Cth). Nonetheless, for the reasons sct

out above, gid probably for the future, itis important 16 draw the line.

However, at feasr at the Commonwealth level, following the passage of the
Legsintve Instruments Act and its broadening of the range of instruments
déeind 1o be legistative, the basis for making the distinction between legistative
nd administranve decisions for review purposes may be thought to have less
relevance. Many tegislanve instruments will be made by the same persons who
make administrative decisions. In this context reference needs o be made to
Roche Products Pry Ltd v Natiana! Drugs and Poisans Schednle Conmittee (2007) 163
FFCR 451; 243 ALR 381,

The schedule of potsons and drugs had been regarded as an administrative
instrument. A challenge under the ADJR Act to a scheduling decision made by
the Committee was rejected in the Roche case as unavailable because the schedule
was properly to be classified as a legislative, not an ;ulministr;lti\‘cf, decision.
As the schedule had not been registered within the required period on the
Federal Register of Legislative Instruments, it had expired. (This necessitated
validating l‘ugisl;ni(m to ensure the operation of the schedule in thci future and
to preserve the validity of actions taken in reliance on the schedule in the past.)

Having ruled thar the schedule was a legislative instrument, Branson | then
pre wceeded to consider whether its validity could be chullcngcd.u_ndcr s 39B of
the fudiciary Act 1903 (Cth) which permits review of matters arising under laws
made by the Commonwealth. The relevance of the case for present purposes
is that her Honour reviewed the schedule having regard to all the standard
grounds tor administrative review. She ignored any distinetion that n]igh.[ ‘c)(i‘\t
between the bases for reviewing legislative as against administrative decisions.
So the validity of the Committees action was considered under the heads
of relevancy -.md irrelevancy, unreasonableness, no evidence, acting under
dictation, inflexible application ot policy and natural justice. No reference wias
made to the older delegated legislation decisions that either reject or quality
the application of these grounds of review to legislative action.
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Is this a portent for the future? Daes it mean that the reluctance shown in the
older cases to subject legislation to the level of scrutiny afforded administrative
decisions is 1o be abandoned? Or is there going to be a differentiavon drawn
between what might be referred to as upper and lower level legislation?
Perhaps those legislative instruments that are made by representative bodies
and by the upper echelons of government will continue to be treated with 2
degree of deference while those that are made by administrators will be given
the same oversight as administrative decisions made by those persons,

On the other hand, perhaps Roche points the way to the future. Tt was
not long ago that the courts declined 10 review administrative decisions of
ministers and the Crown representatives on grounds such as motive and
natural justice. That self-imposed judicial restraint has been abandoned. 1s
there any reason why such restraint should still be adopted where legistative
decisions are concerned?!

For the present, it should probably be taken that the grounds of review of
delegated legislation are limited to those referred toin 12.8.

Simpree ULTrA VIRES

12.11  Cases concerned with the issues referred to in 128 — simple ultra
VIres — are, of necessity, dependent very much on their own faces, Rich lin
Lootscray Corporation v Maizee Producets Pry Ltd (1943) 67 CLR 301 at 308 said:

\uthorities are of little use in determining the validity of a particular by-law. The
appropriate steps are to consterue the statute under which the by-law is made and
then interpret it to ascertain whether it is within the ambit of the starute.

Accordingly, it is not proposed to examine the large number of authosiaes
in which the issues of ultra vires in relation to particular empe nwering wards has
been discussed. Examination will be limited to cases concerned withwcommon
empowering provisions, such as the power to make regulations~aceessary or
convenient” for giving effect to an empowering Act and the pawerto ‘regulate’
or ‘prohibit’ an activity: see Chu

rs 14 and 15, respectively. However, many
of the cases that are examined under other headings reveal the approach

followed by the courts in determining simple ultra vires issues. Reference
should also be made in particular to Chapter 308 which discusses relevant
interpretation principles.

POwErR TO MAKE DELEGATED LEGISIATION PURPOSIVE

1212 In Rr Toohey; F:x parte Northern [ and Comnct/ (1981) 151 CLR 170 ar 204;
38 ALR 439 ar 467, Stephen | said:

I Sce further, D C Pearce, “The Impaortance of Being |egislative - A Reprise’ (2008}
57 ALAL Forum 20,
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- - . § . H . . . -~ Ly l
Where a Parliament confers powers they will seldony if ever be umrnm‘d n
gross, devoid of purposes or entena, express orimphied, by reference to which

they are intended 1o be exeraised.

So, for example, the power ot the Governor simply to repeal a l)>'—|;\\\' ol a
local authorty provided in the Local Government Act 1958 (Vic)' without any
constraining conditions stated was held to be purposive, in that it C(')L.lld (ml\“
be exercised having regard to considerations germane to the provisions of
the Local Government Act Lyster v Camberwell City Counct/ (1989) 69 'L(%R/\
250 at 259, This same approach governs the exercise of delegated legislaton
making. The purpose may be clearly indicated n the :spccn'l(' empowering
provision, tor example, “controlling and regulating the use of pu‘-mlfcs \vnl.‘,
a view 1o preventing objectionable noises at unreasonable times™ cf /,?'.r/«r,-’
case. On the other hand, the power mav appear to be open and unconstrained;
cf Sremeerie v Gurry (19943 51 FCR 1945 123 ALR 255, where the power in
question under the Banking Act 1959 (Cth) was to make rcgulntmnﬁ refated to
‘foreign exehange’. Fiven i such a case, the scope ot lb"r ._\ct |r.\clt. cmur().lk'd
the purtfosss for which regulations could be made. This may give a wider
scope than where purpose is more directly stated. :;!11 Ih:lt. CASC, @ CONMTast was
draten between this power and one to make regulatons for the protection ¢ o
thecurrency’) Nonetheless, the overriding purpose has still to be recognised

and taken into account when constdering validity issues,

SeLF- IMPOSED CONSTRAINTS ON REVIEW
OF SOME LEGISLATION

12.13 Thecourts in Australiaand in England have from nme to ume indicated
that there should not be too great a willingness to overturn legislation made by
some bodies. This is most apparent in regard 1o representative bodies. Ru‘?x ]
in Footseray Corparation » Maize Products Pty 1td (1943) 67 CLR 301 at 308 said:
Municipaliies and other representative bodies which are entrusted with power
to make by-laws are tumiliar with the focality in which the by-daws are to operate
and are ‘u:qu.unu-d with the needs of the residents of that locality and thus are,

I venture to think, better fitted than judges o deal with their requirements.

See also Re Mayor, City of Hawthorn: f2x parte Co-aperative Brick Co Itd [ 1909]
VIR 27, particularly at 50 per Cussen |3 Arthur Yates & Co Pty Lid v | egetable
Seeds Committer (19455 72 CLR 37,

This approach 1s carried through in relavon to arguments llu[ legislation
made by such bodies is invalid if it is capable of being applied in 2 manner
that takes it bevond the scope of the empowering provision. In A/\’r//.\'_v /'l/ﬂ/,f/l.\‘(//'
[1898] 20QB 91, Lord Russell of Killowen, in a passage that is f)ncn cnu?\
said that by-laws of representative bodies should be benevolently mlcrprclcd:
‘Credit ought to be given to those who have to ;\dmmlsrcr.thcm that they will
be reasonably administered™ at 99. This approach was applied expressly by the
Tasmanian l':ull"(juurt in Southorn v foranore (1987} 63 LGRA 277 1o uphold 4
by-law limiting the placing or hanging of things outside shops. Hypothetical
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CHAPTER 31

RETROSPECTIVE OQPERATION
OF DELEGATED LEGISLATION

INTRODUCTION

31.1  Backdating any legislation so that it operates  retrospectively has
attracted the attention of both parliamentary scrutiny committees and the
courts. It has caused pardcular concern where the executive attempts to bring
this about by the backdating of delegated legislation to Impose ul)liu;uinn;
from a date carlier than the commencement of the legislation, This ;'hnptcr
examines the courts” approach to such action and also the legislative measures
that have been adopted to control TCLrOSPectivity.

PRESUMPTION AGAINST RETROSPECTIVITY

312 When interpreting any legislation, the courts assume, in the absence
of some clear statement to the contrary, that the legislation is not intended 46
operate retrospectively. The leading case on this question in Australia is Maxme//
v Murphy (1957) 96 CLR 261. In that case, Dixon CJ (at 267) sumniatise] the
approach of the courts as follows: -

The general rule of the common law is that a starute changing theNavw ought

not, unless the nention appcars with reasonable certainty, 1o he undcrw;« d

as applying to facts or events that have already occurred in such 4 WAy as to

confer or impose or otherwise affect rights or habihnes which the law had

defined by reference to the past evens.,

However, the approach adopred by the courts is but an assumption, and
can be displaced if there is clear evidence that the legislature intended the
legislation o have retrospective operation.”

Before the presumption can arise, it must be clear thar the proviston in

question does have retrospective effect. Legislation mav be based on events

I.  See further, D C Pearce and R S Geddes, Statutory Interpretation in Australia, Tth ed.
LexisNexis Butterworths, Svdney, 2011, Ch 111, ‘
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that have already occurred butif the effect of the legistaton is to change the

law for the furure, that does not constitute retrospectivin

PRESUMPTION APPLICABLE TO DELEGATED LEGISLATION

31.3  This general approach is apphcable to delegated legistation as well as 1o
\crs of Parliament. While v will be assumed thar there s no mtention tor the
delegated legislanon to operate retrospectively, it it is plain that itis inteaded
to have such operation, the court will treat it as valid and eaforce it accordingly.
This positon was made clear by the Privy Council in Marshall’s Taonuship Syndici
Lid v Johannesbnrg Consalidated Dreestment Co Ltd [1920] AC 420, An ordinance
of the Transvaal provinee purported to invalidate any contract, existing o1
thereafter to be entered into, in which the person primarily liable for rates
endeavoured to transfer that lability to the lessee ot the rated property. The

ordinance was held to be valid. The Privy Council said (at 425-6):

The fact that legislation is retrospective may be a strang argument on the
mquiry ahcther ic s just or expedient. But ift power 1s given to the Provingial
Cougao deal with ranng by ordinance, they have the same power of making
anviehactment relating thereto with retroactive effect as Parliament would

haye had ... That the enactment is retrospective does not make it ulira vires.

The same approach had been adopted by the High Court in Werrad
¢ Commiereial Banking Co af Sydney 1.4d (1917) 24 CLR 28. Regulation 8C of
the War Precautions (Moratorium) Regulations (Cith) provided that: *Any
determination decision judgment made or given by any Court in any
matter arising under these Regulatons shall be final and conclusive and
without appeal.” The court held thar the inrended effect of the regulation was
to aftect retrospectvely determinations of a Supreme Court made before the
commencement of the regulation. The court considered that the regulaton
was valid. It approached the question on the basis of the ordinary rules as
to the presumption against retrospectivity — there was no suggestion in
the judgment that because the legislation was contained in a regulation, any
different rules applied. It may be thought that a more generous approach
was adopted because the regulation invol ed a wartdme situation, but only
a passing reference to this fact was made in the judgment. The decision in
Warralls case was expressly followed by a differently constituted bench of
the Hhgh Court in Pearson v Swanned! (19207 28 CLR 390, The same approach
was also adopted in Miwister for the Army v Pacific Flotel Pty 1.4d [1944] ALR 430,
where o regulation was held to authorise the making of a retrospective order
by a minister: sce also Australian Coal and Shale Employess Federation v Aberfield
Coal Minung Ca 1.#d (1942) 66 CLR 161, particularly per Starke | at 185,

See Pearce and Geddes, il‘ L
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PRESUMPTION APPLICABLE TO CHANGES IN SUBSTANTIVE Law

31.4  The presumption against retrospectivity is concerned with changes in
the law that affect substantive rights. Changes in procedure are assumed 1o
apply to actions hrought after the change is made, even though they may relare

to conduct that occurred before the change: Rodway v R (1990) 169 C1.R 515.°
This approach was applied in O'Cannell v Pabwer (1994) 533 FCR 429 (0

regulations that changed the standard of proof 1o be applied in disciplinary

proceedings. No question of the validity of the regulations was raised.

RETROSPECTIVITY MAY GO TO VALIDITY

315 I would seem from the preceding paragraphs that delegared legislation
will not be invalid merelv because iv has retrospective operation. It must

also be remembered that retrospective legislation is not proscribed by the

Constitution and this extends to delegated legistavion: Zzutupan v Minister for

Immigration and Mudticnltural Affairs {2000y 60 ALD 361 at 363.

Nevertheless, when considering regulations made under an Act, regard

must always be had to the power authorising the making of the regulanion.

[t is to be noted that, in the passage from Marshalls Township Syndicate 1.1d

v Jobannesbury Consolidated Investment Co 1.4d set out in 31.3, the Privy Council
alluded to the possibility that the fact the legislation operated retrospectively
could be an argument relevant to the inquiry whether the regulation was ‘just
or expedient’, the form of the empowering provision i that case. A court
will inquire whether or not a regulation falls within a general empowering
provision and, as part of that inquiry, it will ask the question whether itds
necessary for the regulation to have retrospective operation.

This issue arose before the High Court in Broadeasting Co of Awsiuioa P
Lid v Conmonrealth (1935) 52 CLR 52. The plantift broadcasting company
was, pursuant to regulations made under the Wireless Telegrapin Aot 1903
(Cthy, entitded to a portion of the radio receiver licence fee tharavas pavable by
members of the public who had radio receivers. The regulations were made
under a ‘necessary or convenient” power in the Wireless Telegraphy Act. An
amending regulation reduced the amount payable to the plaintiff and other
holders of broadeasting transmission licences with effect from a date carlier
than the date of notification of the regulation. The | ligh Court, Gavan Dufty C),
Rich, Fvatt and .\l(‘l'u'rn;mjbl, Starke | dissenting, held that the regulation was
invalid. They considered thar the necessary or convenient power would not
support retroactive legislation in this case.

However, the court was not speaking at large in regard to the interpretation

of a necessary or convendent power; it was direeting its remarks to the

3.0 See D C Pearce and R S Geddes, Statutory Dnterpretation i . {uitraiie, Tth ed, LexisNexis
Butterworths, Sydney, 2011, [10.21].

472

RETHOSPECTIVE QPERATION OF T rGatrp LRGISLATION

regulanon made under the particular Act. It may be more likely that a court
will hold delegated legislation having retroactive effect invalid if it is made
under a general regulation-making power in an Act. However, if it can be said
that 1t 1s necessary or conventent to give effect to the Act for the legislation to

have retrospective operation, the regulation will be valid,

Where there is no power 1 an empowering Act to backdate regulations,
the niture of the regulations may point to invalidity. This scems to be the
explanation for the decision i Beard 1 Sonth Australia (1991) 537 SASR 65,
where the backdating of the operation of a notce fixing water rates was held
to be invalid as not supported by any power in the enabling Act. The fact that
the notice imposed a tax was signiticant in the conclusion that retrospectivity

was not permissible in the absence of express power.

See also Rokabatini v Minister for Immigration and Multiceltiral Affairs (1999)
90 FCR 583 ar 5394, 57 ALD 257 a1 267.

OER MATTERS INHIBITING MAKING OF RETROSPECTIVI
DELEGATED LEGISLATION

360 Two other factors militate against the adoption of retrospective
wicgated legislation. The first is that the parliamentary committees which
examine delegated legislation look closely and untavourably on legislation thas
has retrospective operation. The second factor is that even if a committee
docs not move o have retroactive delegated tegislaton disallowed, a proviston
18 to be found in all jurisdictions except Western Australia that IMmposes i
Imitation on the making of such legislavon.' However, the form of limitarion

provided in the different jurisdictions varies.
STATUTORY LimiTs ON RETROSPECTIVITY

Summary of Provisions

31.7  In New South Wales, Victora and South Australia, the prohibition against
backdating 1s absolute. The relevant Acts provide that delegated legislation may
not take cffect before its date of making and notficanon. From this, ic would scem
that, in the absence ot power in the enabling Act, even regulatons favourable o

the mterests of members of the public cannot be made with retrospective effect.

Queensland contains a similar prohibinon but qualifies the prohibition by
expressly permitting backdating 1if beneficial to a person affected or it no

lability 1s imposed on a person.

4. Cih Legislanve Instruments Aot 2003 s 12 (Aas tnterpreration Act 1901 s 48);
ACT Legislation Aet 2001 s 76; NSW s 39 N'T « 63: Old Statutory Instruments Act
1987 s 32, 34, SA Subordinare Legislanion Act 1978 s TOAA (regulations, rules and
bydaws), Acts Interpretation Act 1915 s TOA {other statutory insprumentst; Tas s 47;

Vie Subordinate Legislanon Act 1994 s 16,
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The Commonwealth, the Australian Capital Territory, the Northern Territory
and Tasmamia achieve the same result by prohibiting delegated legislanion
taking ctfecr hetore puhli(;mun it i would be prejudicial o the mrerests of
a person. Prejudice results if a person would be deprived of existing rights or
would have hability imposed in respect of things done or omitted before the
date of publication. However, the formula used to achieve this differs in the

junsdicuons and, as is discussed below, this difference mayv be significant.

Western Australia, unhke the other junsdictions, provides for delegated
legislation to commence on the day of publicanon or such other day as is

specified.” This could be a dav earlier than the dav of commencement.
Interpretation of Statutory Prohibitions on Retrospectivity

31.8  The Commonwealth provision was initially expressed in similar rerms
to the state Acts that presently proscribe the commencement of delegated
legislanon before ws date of making and noufication. The operation of the
provision” was considered by the Hligh Court in the Broadeasting Campany case
mentioned above 315, It is necessary to set out the form of the amending
Wireless Telegraphy Regulation:
3 After regulavon 67 of the Wireless Telegraphy Regulations  the
tollowing regulauon is inserted: “67TA In additon to the amount
deductable from the licence-fees speafied in the last preceding
regulation, the Postmaster-General may deduce from the respective
licence-fees an amount not exceeding fivepence for cach month of the
currency, atter Ist November 1927, of any such licence 1ssued betore
st January 1928 .7

23 This regudavon shall be deemed 1o have commenced on 1st November 1927,

Gavan Dufty CJ, Evart and McTicrnan |} simply said that subreg (2 of ani
regulation, by deeming the regulaton to have commenced on g dareculier
than the date of nouficanon of the regulation (which was 7 Auguse 9287,
was inconsistent with the Acts Interpretation Act provision addd therefore
the regulation was void (this being additional to the groumawot "invaliditn
set out in 14.14). Rich and Starke [], the other two judges o the court, did
not allude to this question in their judgments. [t is not entirely clear trom
the judgment of the majority judges whether the regulation would have
offended the Interpreration Act provision if subreg (2 had not been included
m the amending regulation. There 1s some suggesuon in the judgment that
subreg (13, on its own, mav have been valid at least on this score. In the joint
judgments, 1t is sad {at 60}

s not possible to discard clause (2) of the repulation and allow clause (1
of 11 to have effect as trom the date of Gazette notificanion. Forat is elear that
the exceutive authority regarded elause (2) as an essennal part of the scheme

embodicd in the reeulaton.

5. Interpretation Act 1984 (WA} s 41,
0 \cts Interpretavion et 19041930 < 1L,

474

Rerhosreetive Oree IDEEEGATED LEGISLATION

It could, it scems, be arcued that subreg (1) did not contravene the
Interpretanon Act provision, as it would not take eftect trom a date prio
o the date of noufication but would merely redetermine for the future the
amount that was to be deducted from licence tees. A facror in determining
the amount to be deducted wauld be fixed by having regard to a period ot
time prior to the date of notification of the Gageste. However, the deductions
would occur i the future and therefore the regudanon self would not take

eftect from an carlier dage.

Somewhat curiously, the interpretaton of this twpe of linmutation on
backdating scems not to have come before the courts agamn, but perhaps
this is because drafrers have taken care to ensure that there 1s not a blatant
backdating of a repulation but merely a futare operaton given to regulations,
such operation being made dependent on past events. However, the case ts of

relevance to those provisions forbidding retrospectivivy noted in 31

Section 48 Commonwealth Acts Interpretation Act

31,9 Thel Commonwealth Government responded w0 the  Broadeasting
Company Wecision by enacting s 48(2) of the Acts Interpretation Ace 1901
(Cihio provide thar regulations were not to be ‘expressed to take effecr from
o (a Ghefore the dare of notificadon” if a person’s rights existing ar the dat
wt notification would be attecred prejudicially or a liability would be imposed
i respect of anyvthing done or omitted betore the date of nouficauon. lt can
be seen that this provision could be interpreted in cither of two wavs. The
section could be viewed literally and, if regulations were not expressed ‘to
take ¢ffect” from an carlier date, retrospective operation ot the regulations
would be permissible (subject to the Broadeaiting Company case above and the
ceneral question whether retrospective legislation was contemplated by the
empowering provision). The alternative interpretation would be to sav tha
any regulation having retrospective effect is invahd if the limitations set ot
in the section are satisfied. The High Court, with some division of opinion,
seemed 1o have taken the former view ot the ()pcl'.ltiun of the section, This
conclusion is pertinent to the present provision in Tasmania and the Northern

Territory and needs theretore to be examined.

The matter came betore the court first in luszralian Coal and Shale mpioyecs
Federation v Aberficld Coal Mining Co Tid (1942) 66 CLR 161, The legslavon
in that case, put shortly, provided that certan awards of conciliation
commisstoners, including awards made betore the nouficanon of  the
regulation, could no longer be appealed against to the Arbitranon Court. The
regulation did not, hawever, in so many words, say thar it ook effect from a
date prior o its notfication. Iv was agreed by all judges of the court that
right of appeal was indeed a “right” and so a right in Taw was being affected by
the regulation. Latham CJ, with whom McTiernan | agreed, and Starke | held
that the regulation did not contravene s 48(2) of the Acts Interpretation Act
Rich and Williams J1 expressed a contrary view. The approach of the majority

is summariscd by Starke | (ar 1830
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The regulauon s so expressed thatir acts retrospectively as well as prospecuvely
1N respect ot awards, orders, or decisions made or given by the Conalanon
Commissioner, and this is so because the regulation is expressed o take effect
upon awards and orders made before its commencement or the date of us
nouficanon. Sull the regulavon is not expressed o take effect from adare betore
its notitication. No doubt it operates retrospectively, that is, upon awards made
hetore the date of noufication. Bur it did not take effect or come into force as
a regulanon or law until the dare of nanfication. It may be, that the purpose of
section 48 was to prohibit the retrospectuve operation of regulanions, but it so
the words of the section have failed ta express the necessary intentdon. There
15 nothing m the secnon which prolubits the making of regulations having
retrospective or retro-active operadon; all that s prohubited s giving them

effect in certain cases as regulations before noufication,

Williams and Rich ] both considered the practical effect of the regulations
which, as Starke | had indeed pointed out, was to atfect retrospectively rights
arising under the awards of the Conciliaton Commissioners. In the view of
these judges, 1t was such action that the section of the Interpretarton Act was
mtended to prevent. Williams | reiterated this view in two subsequent cases:
i Adelade Company af Jehovah’s Witnesses e v Commannwealth (1943 67 CLR
L6 av 168 10 regard to a regulation that validated seizures of goods that had
occurred m the past, and in Peacock # Newtonn Marvickridle & General Co-aperativ
Buitlding Society (No 4} Lid (1943) 67 CLR 25 in regard to a regulation that
affected contracts made before the date of the regulation. Inneither of these
cases did the other judges of the High Court express views similar to that of

Williams |.

The next major consideration of s 48(2) arose in Joanoomba Foundry Py [ed

v Commomiealth (1945) 71 CLR 545, The regulation betore the court in tha
case was notified i the Gagetze on 12 October 1944, 1t provided thae cerain
decisions of the Women'’s Employment Board which had been held invalid by
the High Court “shall, by virtue of this regulation, have full force and ¢ffeet for
all purposes, according to their tenor’. There was some differends st opinion
in the court as to whether the regulation intended 1o validate, the decision
only trom the date of its noufication or whether the words “according 1o their
tenor’ endeavoured to validate the decistons from the dates on which thev
were made. Latham CJ (with whom McTiernan | agreed) ok the latter view
as to the constructon of the regulation and, consistently with the approach
that he had taken in the Aberfield case, held that the regulation was invalid
to the extent that it purported to validate the decisions retrospectively. His
Honour distinguished the Aberfield case (at 568):

[n that case, it was held that a regulation which terminated a right of appeal

as from a particular date took effect only as from that date, and did nor take

effect at any past date. Nothing can alter the past, but a Jaw may be said to rake

etfect from a past date it the operation of the law is such as to destrov as at
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a past date nghts which then existed or o impose as at a past date habibues

which did not then exast.

The effect of the regulation in this case was, in his Honour's view, to IV
effect 1o determinations and impose obligations on persons from a date prior
tor the date of notification of the regulation. The other judges in the Joowooniva
Fandry case seem to have endorsed Latham Cl's appre vach: see Dixon |
574-5 and Williams ] at 5867 | although his Honour seems to have taken a
different view as to the construction of the regulaton). The view expressed
i the Thoweomba Foundry case is consistent with that expre ssed in Aberfield’s

given the construction placed upon the regulaton by the € hiet Jusuee.

ERR

CASC
One other point to note abhout the Taaweamba Foundry case 1s that Latham
CJ far 569 considered that the effect of s 45(2) of the Acts Interpretation
Vet was to render the regulavon void only n so far as it contravened that
subsccrion. Accordingly, the regulation could stll have future operaton 10
<o tar as it purpnrtcd tor validate the decisions for the future; it was only the

1 i 1 3
Tt '\P('L'H\ chalidaton that was badl.

The fifal case in which this issue seems to have arisen was that of
Commenivenlth v Welsh (1947) 74 CLR 245. A regulation there reduced
reffonprectively an air force officer’s pay. The court agreed that if, faw, the
Liticer would have had a nght to recover his pay, then his rights were being
dfected and the regulation would have been rendered invalid by s 48(2).
Mowever, it was held by Latham CJ, St ke, Dixon and McTiernan J}, Rich
and Williams |] dissenting, that there was no right to the pay, and accordingly
s 48(2) allowed the backdating of the regulation as no rights of a person were

being affected by the action being raken.

Returning to the point made in 31.2, the issuc does not arise w here the
legislation in question only affects the future operation of existing rights.
[egislation having this effect is not retrospective: see, as examples, Quarm

! ’
v Minister for Inmmaigration {2008} FMCA 287; Re Zillin and Miniiter for Infrastructire,
bl
Transport, Regianal Developnent and I [ ocal Gavernment (2011) 1200 ALD 454 ar 463

.
referrng to s 12(2) of the Legislatve Instruments Act JNH (Cih).

Summary

referred to in 319 {and

3110 The operaton of the version of s 48(2)
thereby the present “take effect” provisions in Tasmania and the Northern
Territory) in the light of the decisions of the Migh Court was discussed
tully by ( K Comans, ‘Retrospective Commonwealth Regulations’ (19533)
27 Austrabian Iaw Jowrnal 231, Comans dater First Parliamentary Counsel of
the Commonwealth) concluded that the interpretation pls weed on the secnion
by the High Court had done little more than impose drafung limitations on
the form which retroactive regulations must take. e asserted that s 48(2)
of the Acts Interpretation Act could only he infringed by a regulation which
directly provided, or which had the ceffect, by a commencement provision or

otherwise, of pm\'iding that, as ata past date. the lawe was to be deemed o have
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