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PART I
INTRODUCTION

The way work is structured and administered directly affects the economic
performance of the firm, the quality of working life of the employees, and the
very fortunes of a nation. With the globalization of markets and enterprises,
multinational corporations face unique challenges in setting the terms and
conditions of employment. No one consistent set of policies can span multiple
national jurisdictions, yet employees often have assignments that involve
rotation among various locanions and working together in teams with people
each operating in different countries. The result is a wide array of dilemmas and
tensions that are brought into sharp relief by this coursebook.

The assumption of this volume is that a significant cohertyof human resource
managers are active in companics that function multisavionally and that more
are likely to be engaged in such enterprises. Conseéduently, lawyers are and will
increasingly be called upon to advise managers abodr employment policies and
practices in that environment. Even as corporations seek, if not complete
uniformity, at least to harmonize their hymian resource (HR) policies, employ-
ment law and employment relations reinain deeply rooted in the nation state.
Thus HR policies within a single enterprise may differ because of the legisla-
tion, administrative policies, and Sourt decisions these legal systems produce =
especially as limits on what roanagement would like to do: the very structure
and assumptions on which ibhese legal systems operate, the role of the rule of law
in human resource management, can have centriﬁlg-al effects.

We have chosen five countries for comparative purposes. The United States has
been chosen not because we view its law as in any sense a model = though, as
will be seen, it does represent something of an economic neo-liberal outlier
compared to the others — but because LL5.-based companies represent the most
significant group in the multinational corporate universe. We selected four
others, that number being manageable without overwhelming the student, for
two reasons. First, for their educational value because their labor laws are quite
distinct from one another. Indeed, the countries span different legal traditions
{common law and civil law; English, French, and German legal roots). Second,
the countries represent a range of economic and cultural contexts (liberal versus
coordinated markets; developing versus developed economies; and Eastern
versus Western cultural traditions). Third, these countries all host large num-
bers of outside multinationals. Just consider the data on U.S. and U.5.-affiliated
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multinationals hosted by these four countries.! The figures for the last year for
which dara are available are set out in Table 1.1.

Table LT U S multinationalt in rﬂmlpurfm:'r Lo

MNumber of U.S. Mumber employed
affiliates by them
Australia 828 312,200
Brazil 588 452 200
Germany 1,586 69, 000
Japan BoG S50,

Saurces  ULS. Depr. of Commerce, Buresu of Economic Analysis, furernatiomal Ecemomic Ateownts
(Now. 17, 2008).

These materials proceed on a problem-focused basis Ve believe that in lieu of
purely descriptive accounts, discussion of the law is'eilivened by confronting it
in application. It is often the case that differer® legal systems yield equivalent
results, albeit by very different doctrinal meafis: The problem method draws out
practical equivalence, doctrinal analogies| as'well as differences in analyses and
outcome. For a notable example i engployment law see WORKPLACE JUSTICE:
EMPLOYMENT OBLIGATIONS R\UINTERNATIONAL PERSPECTIVE (Hoyt
Wheeler & Jacques Rojot eds,\1992).2 We have accordingly devised a ser of
problems that we thought swuld represent the kinds of real world issues HR
managers and their lawyers confront. We have vetted them with a sample of
mid-career and senior F1R managers as well as lawyers in the U.S. and abroad in
advance of submittisg them to our panel of legal experts.® These responses are
accompanied by additional references and suggested readings which, in turn,
should stimulate further in-depth consideration of how, and why, these systems
function as they do. But a caveat is worth mentioning here even if it will emerge

1 Weconssboed China and India bt chese not to inclade them. They are ecomomacally sggmificant glebally and
will become even more so. Mevenhbeless, in both conniries the comtent of the kow, the eass of scoes. to the low, and
ihe effectiveness of enforcement are works-in-peognes. We concluded, thas, for the time being, the coverage we
chimig s J.n!ra]um fior frhunﬂe vuit::fe. and thar Brazil spood iHE:H:lI stead] as &n impﬂ.runl. ﬂP'n].'I!.' dn-:lnpi.ﬂg
coumtry: hourdy compensation costs in maneficruring ineressed in 2010 over 2009 in Braeil by sbout 24 porcent
i LLE, dolleass while in the ULE they increased by about 2 peecent (Draily Laber Repory, 245 DLE D1 Bee, 21,
2011},

2 Other besding works feavuring this methodology bur only touching on issues in emplovment sre ooy FAITH
1% EUROPEAN CONTRACT LAW (Reinkard Zimmermann 8¢ Simon Whittaker ods., 2000 and PERSONALITY
R1GHTS 1IN EUROPEAN TORT LAW [CGere Brupgemeier, Aurelis Claechi & Parrick O¥Callshan eds., 2010).

i Because Geofman law m so hr.ig_hl:r fextated the amilance af o et in German labos bow wai necded.
Profemios YWias arpended po Meobleme 1,2, 3,4, 8,10, 11, 12, 13, 16,17, 18, 19, 20, and 21. Dr Fil-th;-n,g:l'-.i.‘.lrn-.‘lni
1o Probdesns 5,6, 7,9, 14, and 15 and als mlmliad. n iranelation of the Carmen “Socisl Plan” st out in connection
with Problem 10,
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with clarity as the problems are worked through: the bare fact that a practice or
policy might be lawful speaks not at all to whether it is desirable = or tell us how
employers, unions, and employees actually behave. Can does not imply sughe.
Put diﬁ'ereul:lf, the question might be posed in each case regarding how the law
facilitates or hinders the implementation of best practices.

With the assistance of the mnsulting HR managers we identified six areas
where the kinds of problems they confront are most common and where the
differences — and similarities — are most salient:

¢ Employee voice. Does the law allow or require that employees be heard in
company decisions? If so, on what subjects, by what means, and with what
legal consequences?

®  Discrimination. Most countries forbid discrimination by employers on
some invidious, usually class-based grounds. How do these play out in
commaonly encountered scenarios? Do these vary from(ountry to coun-
try? If so, why?

® Privacy. Over the past several decades demands for the protection of
personal data have accelerated in tandem with the proliferation of tech-
nologies that make more and more data iailable and render employees
more and more transparent. Does thiglaw limit the deployment or
utilization of these technologies? Adses it protect emplovees against
intrusion in the workplace or in privaie life?

* Wrongful dismisal. Does thelaw constrain the employers ability to
discharge an employee? Oniwhat grounds? Subject to what procedure?
With whar consequences?

o Compensation and beaefits administration. Can a corporation have consist-
ent compensation and benefit policies that span nations? How can pay
and benefits be fair given different legal constraints across countres?

o Giobal supply chain and labor standards. Does the law —“hard law” - impose
any obligations on companies vis-i-vis the labor standards of their foreign
affiliates, contractors and suppliers? If not, does “soft law™ = international
norms or efforts by non-governmental organizations — affect what com-
panies do in that regard? If 5o, how and with what consequences?

This is a time of fundamental change in the human resource function. Key
elements, such as benefits, compensation, training, and HR analytics are
increasingly being outsourced to external providers. At the same time, in a
global knowledge economy, talent management and change management are
more central than ever to the economic fortunes of a multinational corporation.
Equally, virtually every nation sees human capital as the foundation for its
future success in the global economy. The six problem areas selected for this

3
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volume are emblematic of a fundamental reality, which is that employers and
employees have both common and competing interests. The law is the foun-
dation on which these mixed motive relationships are navigated and mediates
the degree 1o which the potential of human resource management is or is not
realized. The primary purpose of this coursebook is to educare furure profes-
sionals on this emerging and important domain at the intersection of national
labor and employment laws, on the one hand, and multinational employment
practices, on the other. A secondary, but perhaps further reaching purpose is to
motivate broader debate and dialogue on these issues. The full array of cases and
examples presented here point to limits in the institutional arrangements and
alternative approaches, conceptually and in outcome. Additional notes, com-
ments, and questions are appended to stimulate research, discussion, and
thought. In larger perspective, this book as a whole can be understood as a
problem statement for which we do not yet have the answers.

The HR practitioner should help hone the lounding concepts of the
organization and ... ask tough questions ... _holding companies true o
lhese tenets. They have to make the C-ztie aware of the impact of their
decisions on consumers and employeesn diverse environments. It is an
awareness of social and cultural as<umnptions that could be very support-
ve or damaging to their ultimais goals ... it is HR's job to create insight
and appreciation ... so thal the inission, vision and values of the organ-
ization can best be realized

Ve President, Employee Relations, Health Care

A. SKETCHES OF THE LABOR AND EMPLOYMENT LAW SYSTEMS

The texture of a nation’s labor and employment law is invariably complex and
highly nuanced. It is hard encugh to master one system let alone five. What
follows are brief sketches to outline the structure of these countries’ systems to
put the reader on a map, so to speak. At the close of these sketches a bref
statistical display of the demographics of the jurisdictions is set our. The
content-specific aspects of the law will be dealt with in the course of analyzing
the problems for discussion.
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EMPLOYMENT LAW IN AUSTRALIA: A GENERAL INTRODUCTION
Political structure, governance and legal system

Australia is a federation, comprising the Commonwealth of Australia, six States
{New South Wales, Victoria, Queensland, South Australia, Western Australia
and Tasmania) and a number of Territories, of which the two largest are the
Northern Territory and the Australian Capital Territory.

Australia has a written Constitution, which establishes s system of federal
courts and confers power on a bicameral parliameni o legslate on certain
specified marters. Each of the Srates has its own Canstirution, parliament and
court system, State parbaments have a “plenary”or residual power to legislate on
any matter, though if any of their statutes grs-inconsistent with a valid federal
law, the federal law will prevail. The Territoties have been afforded a measure of
self-government, and also have theirawn legislatures and court systems. But
their laws can be overridden by thiAustralian Parliament, which can legislate
on any matter arising in a Termitory. By contrast, the Australian Constitution
protects the States in certainwiays from the exercise of federal powers.

Although the Australian Constitution is loosely modelled on the US Constimu-
tion, the Commonwealth, States and Territories each operate a “Westminster”
system of government, in which the executive government is formed by the
party {or coalition) with a majority in the lower house of parliament. Hence
there is no clear separation between the legislature and the executive.

Like the US and other former British colonies, Australia’s legal system sall
accords an important role to the "common law” - judge-made law developed by
reference to established principles and precedents. The common law can be -
and often is = excluded or overridden by legislation. But important aspects of
the law of contract and the law of tort (civil wrongs) are still governed by
common law principles.
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Responsibility for employment regulation

Australia’s employment laws are amongst the most complex in the world. The
reasons for this are many and varied. They include the absence of any clear
demarcation in the Constitution between federal and State authority over
employment matters, as well as a historical attachment to the use of compulsory
arbitration by public tribunals to resolve labour disputes and regulate minimum
wages, working hours and other employment conditions.

Importantly, however, the picture has begun to simplify in recent years, thanks
to a series of major reforms that have culminated in the federal Fair Work Act
2009. With the cooperation of the States, and with effect from 1 January 2010,
this statute now operates to regulate employment conditions and labour
relations for aff private sector (i.e. non-governmenral) employers. The only
eXception is Woestern Australia, although here too all companies are covered by
the federal statute.

For the most part, the Fair Work Act operates® the exclusion of any State or
Territory labour laws. However, there are iniportant exceptions. The regulation
of occupational health and safery (OHZS), workers' compensation, training and
child labour, for instance, are all matteis-that are primarily left to the States and
Territories. Hence a company that<perates throughout Australia has tradition-
ally had to comply with eight difterent OHS statutes, although a recent attempt
has been made to harmonise those laws. Most States and Territories have now
enacted a model Work Jaealth and Safety Act to replace their former legisla-
tion. Discrimination or squal opportunity is another matter where federal, State
and Territory laws iniy co-exist.

Minimum employment conditions

Under the Fair Work Act, all employees (including managers) are entitled to
the benefit of the National Employment Standards (NES). These create
minimum entitlements in relation to vanous forms of leave, as well as matters
such as notice of termination and redundancy (severance) pay. "l"i'm]rr also cap
working hours at 38 per week, plus reasonable additional hours,

In addition, most non-managerial employees are covered by a further and more
detailed set of minimum entitlements, enshrined in an instrument known as an
award. Traditionally, awards were made by industrial tribunals in settlement of
labour disputes, and there were thousands of such instruments. However the
award system has just been reviewed and radically simplified. Most employees
are now covered (1f they are covered at all) by one of the 122 *modem awards™

&
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enterprise agreements (as they are now known) may be made for all or part of a
single enterprise, or for a group of enterprises. They can have a nominal
duration of up to four years. After agreements reach their expiry date, they
continue in operation, but can be more easily replaced or terminated.

Enterprise agreements can be negotiated with one or more unions, or directly
with a group of employees. Either way, the final text must generally be approved
by a majority of employees in some sort of vote, before being submitted to Fair
Work Australia (see below) for approval. An agreement will enly be approved if
it leaves each affected employee “better off overall” than they would be under an

otherwise applicable award.

An employer cannot be forced to bargain, unless a majority of employees
request an agreement. Once bargaining is initiated, however, all concerned must
negotiate in good faith, though there is no obligation to bargain to conclusion.
Employees may take “protected” (i.e. lawful) industrial action in support of a
new single-enterpnse agreement, though only after the expiry date of any
existing agreement. Employers can only initistz a lockout in response to
protected action by employees. Any other forw/of industrial action is unlawful.

Unfair employment practices

The Fair Work Act allows a dizmissed employee who has served a mimmmum
qualifying period to challeng= the fairness of their dismissal. A successful claim
may result in reinstatemiat (plus back P"}':'* or compensation of up to six
months’ remuneration.\Higher-paid non-award employees, including many
managers, are excluded from making such a claim.

The Act also contains various “general protections” aganst discriminatory or
otherwise wrongful treatment at work. For example, it prohibits an employer
from taking adverse action against an employee or job applicant on the ground
that they are a union member or non-member, or that they have or are
proposing to exercise some sort of “workplace right.” There are also a range of
other federal, State or Territory laws that deal with discrimination on the
grounds of race, gender, age, disability, and so on.

The employment contract

Each employee is considered to have entered into a contract of employment,
whether this is formally documented or not. To the extent that the parties have
not expressly reached agreement on matters such as the duration of the hiring,
or the employee’s obligation to comply with instructions, the common law will

8
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imply appropriate terms on these matters. In practice, detailed employment
contracts tend to be written only for managerial or professional employees.

It should also be emphasised that relatively few employees in Australia are
engaged on an “at will” basis. Assuming the hinng 15 not for a fixed term, an
emplover must generally give notice before dismissing an employee, other than
in the case of serious misconduct. The one major exception may be casual
employees, It is often assumed that a casual can simply be refused any further
work, without any need for notice, although the issue has not been fully tested.
In any event, there have been many examples of long-term casuals successfully
bringing claims for unfair dismissal.

An employment contract can lawfully offer wages or benefits that are more
favourable to an employee than the minimum entitlements set by the NES, an
applicable modern award, or any other labour statute. But a promise to accept
less than any of those entitlements is not enforceable.

Requlatory agencies

There are two main regulatory agencies under-ie Fair Work Act. Fair Work
Australia (FWA, renamed the Fair Work Commission on January 1, 2013)
operates for certain purposes as a tribunal, but in other ways through adminis-
trative decisions. Its responsibilities incivude:

* adjusting minimum wage Giics;

* reviewing and updating gwards;

* policing industrial aevon and other tactics used in negotiating enterprise
agrecments;

* helping to resolve bargaining disputes, including (though only in limited
instances) through compulsory arbitration;

* scrutimsing and approving enterprise agrecments;

* resolving disputes anising under awards, enterprise agreements or the
NES, where the parties have agreed it should have that role; and

* determining unfair dismissal claims.

The Fair Work Ombudsman promotes compliance with awards, enterprise
agreements and other statutory obligations. Its inspectors have the power to
enter workplaces, investigate breaches and launch prosecutions. It is also
responsible for providing education and advice on workplace laws to employers
and employees.

9
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EMPLOYMENT LAW IN BRAZIL: A GENERAL INTRODUCTION
Political structure, governance and legal system

Brazil is a federation, comprising 26 States, its Municipalities and the Federal
District (Brasilia). It is a complex political structure, which concentrates power
on the federal level. Its political structure may be attributed to historical reasons
as the country was originally organized as a centralized empire after independ-
ence in 1822, Federal importance as a trend has thus survived tie proclamation
of the R.l.:publ'lc in 1889 and the seven Constitutions the Sountry has known
since independence,

Brazil promulgated in 1988 its scventh written < snstitution. Thas established a
system of federal courts, with four different-branches: federal (which examines
cases that have a State agency as one of the litigants), electoral, labor and
military (which examine, respectively; electoral, labor and military matters). The
Nartional Congress is a bicameral parliament entitled to a wide array of exclusive
legislative competence, which, may be delegated to the States through the
approval of a specific statuts by a higher quorum. The Union, the States and
Federal District also havéaconcurrent legislative competence, though if any of
their statutes are inconsistent with a valid federal law, the federal law will
prevail. Accordingly, the States and Federal District may legislate on any marter
which 15 not an exclusive prerogative of the Union or the Municipalities as the
latter also have exclusive legislative competences. Each State has its own
Constitution, parliament and court system.

The Brazilian system of government is presidential and elections are held every
four years. The President is directly elected by the people and the electoral body
15 actually composed of 140,646,446 voters. As for the MNational Congress, the
electoral system is purely proportional for a scenario of 30 political parties, the
latest created in June, 2012, No party has been able to obtain a Congressional
majority which has to be negotiated at the beginning of every legislature term.
Hence there is a clear separation between the legislature and the executive.

1
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Brazil's legal system is clearly civil based although a complex system of judicial
precedents has been developed by the Higher Courts over the years.

Responsibility for employment regulation

The Constitution establishes that Brazil's employment laws can only be issued
by federal authority and some labor rights have constitutional status. Although
the Labor Code was issued in 1943, it is still valid in every aspect which is not
contrary to the constitutional regulation. Discussions over the Labor Code
reform have been on the public agenda for many years although no conclusion
has been reached so far. Employment regulation is thus homogeneous for the
whole country.

Brazil's Labor Ministry also has legal competence to regulate occupational
health and safety (OHS) conditions. Over the years, it has produced a series of
35 OHS statutes that regulate most of the working cafiditions on the matter,
the latest issued in March, 2012. Employers arg-compelled to enforce such
administrative statutes which are verified by Labor Inspectors,

Public employees are not regulated by the Labor Code and have a specific
regulation which replicates most of the libor standards. Federal public employ-
ees are thus regulated by the Federi! Statute 8,112 (1990). States and Munici-
palities have their own Public Service Statutes. Nonetheless, all of them have to
comply with constitutional labor rights,

Minimum employment conditions

Brazilian labor regulation does not have a specific statute that sets a minimum
for employment conditions, Actually, all employers are bound by the Constitu-
tional labor rights and the dispositions of the Labor Code. Among other rights,
the Constitution entitles every employee to a minimum wage (which was last
fixed in January 2012 at the equivalent amount of US$ 306.00 per month), 30
days of vacation with an additional payment of one third of the employee’s
salary, a 13th salary ar the end of a year, a 30 day delay ar least for dismissal,
payment for overtime hours of at least 50 percent more than for normal working
hours. It also caps working hours at 8 per day and 44 per week.

Every employee is entitled to an individual Time Service Guarantee Fund
(FGTS) account to which the employer is required to contribute with a
monthly deposit equivalent to 8 percent of the employee salary. Once the
employee is dismissed the employer is required to make an additional deposit
equivalent to 40 percent of all deposits previously made and the employee 1s

12
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Labor justice

There are no regulatory agencies in Brazilian employment law. Employment
litigation is settled in a federal specialized judicial branch which is structured in
three levels: Labor Judges, Labor Courts and the Supenor Labor Court. Labor
Judges are attached to one of the 24 Labor Courts and have jurisdiction over
one or more Municipalities. Labor Courts examine the appeals against Labor
Judges' decisions. They also work as a first-level jurisdiction for htigation
arising from collective bargaining. Labor Court decisions may be appealed to
the Superior Labor Court, which decides every case in last resort. An extra-
ordinary appeal may be made from a Superior Labor Court decision to the
Brazilian Supreme Court if the case deals with constitutional matrers.

Since 1941, the Labor justice system has examined over 70,000,000 cases. Still,
more than half of these were filed over the last 14 years (1998-2011). Between
1994 and 2010, annual cases avcra.gnd 2,463,984.5, with no sitigle year having
less than 2,000,000 cases. Finally, by 2011, the cap of 3000,000 cases was
overcome as 3,061,172 cases were received. As “only™ 3,016,049 cases were
decided, by the end of the year the number of undettied cases still stood at
1,450,197, The numbers are impressive and showSibt only that litigation is on
the rise but also that almost every Brazilian emiployee has at least once in his
lifetime had his day in a Labor Court.

References

For a general overview of the Bragiiian legal system, see LIBRARY OF CON-
GRESS, THE LEGAL SYSTEM, OF BRAZIL, accessed at http/fwww. loc.gov/law/

help/brazil-legal. php.
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EMPLOYMENT LAW IN GERMANY: A GENERAL INTRODUCTION
Political structure, governance and legal system

Germany is a federal state, comprising 16 partially self-governing States
(Lander) ranging from so-called “city-states” (Berlin, Hamburg, Bremen) to
“territorial states” like Morth Rhine-Westphaha, Baden-Wiirttemberg and
Bavaria.

Germany has a wrtten Constitution, the so-called-Basic Law (Grundgeserz)
which was promulgated on 23 May 1949, as theltundamental law of those states
of West Germany that were initially inchidsd within the Federal Republic.
When the Communist regime in East/Germany toppled in 1990 and the
German Democratic Republic peacefiily joined the Federal Republic of Ger-
many, the Basic Law became the Constitution of the reunited Germany. The
main body of the legislative branich is the Bundestag, which enacts federal
legislation, including the baxdget. The Bundesrat represents the States and
participates in federal legiiiation. The Basic Law fixes a number of matters such
as foreign affairs and defense within the exclusive legislative power of the
Federation. On maitéss within the concurrent legislative power, the States have
power to legislate so long as and to the extent that the Federation has not
exercised its legslative power by enacting a law. The Basic Law enshrines a
number of basic (fundamental) rights which may be restricted only if certain
requirements are met. In no case may the essence of such a right be affected.
Basic rights are of major importance in the area of labor law for they bind the
legislature, the executive, and the judiciary as directly applicable law. In particu-
lar, in those areas, like strike and lockout, where no statutory law exists, the
respective lacunas are filled by judge-made law which is essentially derived from
basic rights as well as fundamental constitutional principles such as the
so-called “social state” principle.

Labor courts

There is an extensive system of labor courts with jurisdiction for both individual
labor law — mostly concerning contracts but also including wrongful dismissal

16
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claims — and collective labor law, including the rights of both unions and works
councils. These exist ar three levels. The courts of first instance and the
intermediate courts of appeals are state courts, called respectively labor courts -
Arbeitsgerichte (cited as Arb(G) - and Regional (or Srate) Labor Courts,
Landesarbeitsgerichre (cited as LAG). At the apex 1s the Federal Labor Court
(Bundesarbeitsgericht, or BAG), which hears appeals only on questions of law.
All three courts are tripartite: ArbG and LAG cases are heard by a panel
presided over by a professional judge and two lay judges, one selected through
nomination by employers and the other by unions. The lay judges have the same
authority as the professional judge. Appeals from the ArbG o the LAG
essentially involve a 4¢ meve presentation of the case, but lawyers need not
necessarily be involved. The BAG is also tripartite, functioning in panels,
known as Senates, geared to particular sets of legal questions and the tripartite
membership is enlarged. It is possible for the BAG to sitin a Grand Senare for
especially important cases.

Responsibility for employment regulation

Labor law (including the organization of enterprisés;occupational health and
safety, and employment agencies, as well as social kecurity, including unemploy-
ment insurance ) is among the matters within fheconcurrent legislative power of
the Federation and the States. Since the Federation has made ample use of its
power to legislate, state laws barely playa réle in this field, however. As opposed
to many other countries, there is.no uniform Labor Code in Germany.
Statutory labor law is widely spréad over various Acts. For instance, there are
specific Acts on temporary agency work, fixed-term employment contracts and
part time work. Dismissal pratection is dealt with in the Dismissal Protection
Act (Kindigungsschutzgesetz). The Works Councils Acrt (Betriehsverfasmmgs-
gesetz) establishes the so-called works constitution. Collective bargaining is the
subject of specific legislation, too ( Tarifvertragsgeserz).

Though various Acts exist in the ficld of labor law, some areas have not been
addressed by legislation. This is why judge-made law plays an important role in
Germany, with the rules primarily derived from basic rights and principles of
the Constitution. Constitutional provisions are not directly applicable between
emplover and employee. They are, however, indirectly applicable because,
according to the courts, they form the critenia for interpreting the so-called
general norms of civil law like donos meres and good faith.

Owver the last few decades there has been an increased Europeanization of
German labor law. A case in peint is the General Act on Equa] Treatment

(Allgemeines Gleichbehanalungsgeserz) which came into force in 2006. The Act
17
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explicitly prevents employers from disciminating against job applicants or
employees on the basis of gender, race or ethnic origing religion or belief; age;
disability; or sexual onentation. E}' passing this Act, Germany implemented
four EU directives regarding anti-diserimination. Before thar time, anti-
discrimination rules i Germany were essentially based on human nghts and
the case law of the courts.

The employment contract

Between the employer and the employee a contract of employment exists. A
person is in principle regarded as an “employee” if he or she is in a position of
subordination. However, the courts take a “holistic view”™ which means that
even subordination does not represent an indispensable requirement. Instead,
various criteria are used as indicative of the existence of an employment
relationship. Next to “employees” the law recognizes so-called “quasi employ-
eces' (Arbeitnehmeribniiche). Persons who belong to thes category are economic-
ally dependent on another person and enjoy sorhe Tabor rights. Contracts of
employment are not required to be in writing. [N=wever, the employer is obliged
to provide the employee with a written stazément of all terms and conditions of
employment.

As far as the employment relationship is concemned, freedom of contract is
considered to exist only withsome limitations. The Federal Constitutional
Court once expressly statée that power was unevenly divided between the
employer and the empigyee. Hence, freedom of contract could not guarantee a
proper balance of intcissts. According to the court, the legislature has to step in
to make up for ajatk of protection.

The employment contract has many distinctive features. For instance, pay may
be due even without work being performed by the employee. Such is true, for
instance, in the case of sickness. According to German labor law there is a
continuation of full salary payments for a period of six weeks if an employee is
sick. Such is also true under the so-called doctrine of “works risks™ which was
developed by the courts. Under this doctrine an employee retains his/her
entitlement o remuneration if, for example, lack of energy or raw materials
makes it impossible to work. As regards holidays, a statutory claim exists for 20
working days’ vacation per calendar year for employees who work a normal
five-day week (i.e. four weeks' vacation). However, it is more typical for an
employee to receive between 25 and 30 vacation days per calendar year, on the
basis of collective agreements.
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right of profession as guaranteed by the Constitution. Accordingly, even if the
Dismissal Protection Act does not apply, a dismissal may be found illegal by the
courts for contravening the principle of good faith or being in breach of bonss

FRAFES.
Co-determination

The essential feature of the German employee representation system is the
dualism of the representation of workers’ interests by trade unions, on the one
hand, and of works councils, on the other hand. Under German law works
councils are independent legal bodies with the specific task of representing
workers in the respective unit (the establishment in the case of a works council).
Trade unions, on the other hand, have a more comprehensive task, namely to
represent workers' interests at the bargaining table. Works councils form
autonomous legal bodies which represent workers’ interests independently.
Workers' representatives at plant level are not necestanly members of a trade
union, nor are they simply nominated by a trddé union. Instead, they are
essentially elected by all employees who work in e given establishment, irrespec-
tive of whether they are union members oz wot. The role of works councils will

be discussed in several of the problems,

In addition to employee represcniation at plant level, there is a system of
employee representation on.corporate boards, While co-determination by
works councils takes place atsthe level of the individual plant or establishment,
the level of “entrepreneirial co-determination,” as it is known in Germany, is
the enterprise level, Dot the level of a group of companies. Works councils’
entitlements secki0 restrict the powers of the employer in relation to
(organizing and runn.ing_] the cstablishment. In contrast, “entreprencurial
co-determination” aims ar allowing employees (or their representatives) to
participate in decisions that are taken in corporate boards. The extent of
co-determination at board level depends on the size of the company con-
cerned and its legal form. If, for instance, a stock corporation (Akfrengesell-
schaff) or limited liability company (Gesellschafi mit beschriinkter Hafiung)
employs more than 2,000 persons on a regular basis, one half of the seats on
the supervisory board of such company are reserved for workers' representa-
tives. Since the chairman enjoys a double vote in case of a tie (and
shareholders are in a position to ensure that one of their own is elected as
chairman of the board), a slight (if determinative) predominance of capital
owners is ensured.
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Collective bargaining

Trade unionism and collective bargaining play an important role in Germany.
Though union density has fallen to considerably less than 20 percent, around 60
percent of employvees in the West and 50 percent of employees in the East of
Germany are in one way or another bound to collective agreements. Only in
relatively rare cases are collective agreements concluded by a trade union and an
individual employer. The predominant level of collective bargaining is the
individual branch or sector of industry, with collective agreements being
concluded between employers’ associations and trade unions. Collective agree-
ments take nommative effect. They are directly binding on employers and
employees 1f both are members of the associations that have concluded the
collective agreement. The employer must belong to the relevant employers'
association and the worker must belong to the relevant trade union. Because
only a minority of workers belongs to a union, collective agreements mostly
become (indirectly) effective by being referred to in individual contracts of
employment. Most employers are prepared to offer such rétvrence in order to
limit the willingness of their workforce to join a trade ynion.

Worlkers have the right to strike because bargainitg without the right to strike
would be no more than “collective begging,” in(the words of the Federal Labor
Court. That the righe to strike is based on th@yight to bargain collectively has an
important consequence, namely, that the right to strike is guaranteed only
insofar as the strike is related to that yéry purpose. A strike is lawful in Germany
if and only if its underlying objeciive is to reach a collective agreement. As a
result, “wild-car strikes” are prohibited in Germany. When determining the
lawfulness of a strike, extensive use is made of the principle of proportionality or
ultima ratie. AccordingGhe courts, a strike is illegal if it is evidently neither
necessary nor appropriate when taking the aim of industrial action into account.
By assessing the lawfulness of a strike according to these standards, the courts
are prepared to grant trade unions wide discretionary power and to exercise a
considerable measure of self-restraint.

References
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EMPLOYMENT LAW IN JAPAN: A GEMERAL INTRODUCTION
Overview of the Japanese labor law system

The Japanese labor law is understood to comprise three major branches:
individual labor relations law, collective labor relations law, and labor market
law.* These three branches have their legislative basis in the Constitution
promulgated in 1946.

The Constitution

The Japanese Constitution guarantees fundaméptal social rights in Articles 25
to 28, Article 25, commonly called the “right to live” provision, proclaims the
principle of the welfare state.® Articlt 26" establishes people’s right to, and
obligation regarding, education.* Articies 27 and 28 deal directly with labor and

employment relations as seen belov:

These provisions on the fupdamental social rights were influenced significantly
by the Weimar Constitwiion in Germany. These social rights provisions in the
Constitution provided an important political and legislative basis for develop-
ing social policy it japan.

Individual labor relations law

Article 27 paragraph 2 of the Constirution (“Standards for wages, hours, rest
and other working conditions shall be fived by law.”) requires the state to enact

laws to regulate terms and conditions ::-fnmplu}rment. This article provides the
legislative ground for individual labor relations law.”

4 Kareo Sugeno [Leo Kanowite trana), JAPANESE Lano® A% EMPLOVMENT Law (Univessaty of Tokyo Pees,
20030 Takachy Asaks, LAROR AND EMPLOVMENT LAW IN JaPAN T { Japan Instinute of Lahos, 2002),

5 Amicle 35: Al peopls dhall Buve the fyght vo maintan che minimsm standands of whol escene and cullnaned living,
In 2l spheres of life, the State shall wse its endeavors for promotion and extension of social welfare and secariny,
and of public health.”

s Arrsele 28 "All ]'tnaplt whall Bave the righl iy PECEive &1 a'lud educatinmg nmrrﬁpn-nd:m mfl'm-ir.d':il:r}-. n[mwid.:ul:

by Law, Al peaple chall be obliged 10 have il boys and gidk under their protection receive otdinary education a

pevaidded For by Law, Such com pulsasy edecation dhall be free,”

A 27 frara. 3 of the Constitution, concerning prohibition af child laber (SChibdren shall not Ia-eﬂrln-in:d.'], i

incorporated into the child lbar protective provisions of the L5A of 1947,
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After World War I1, the government established the Ministry of Labor in 1946
and enacted a serics of worker protective laws. In 1947, the Labor Standards
Act, the Workers' Accident Compensation Insurance Act, the Employment
Security Act and the Unemployment Insurance Act were enacted. Among
these, the Labor Standards Act (LSA) 1s the most important and comprehen-
sive piece of protective labor legislation, establishing minimum standards of
working conditions.

Subsequently, two chapters contained in the LSA were separated and became
independent statutes: the Minimum Wages Act of 1959 and the Industrial
Safety and Health Act of 1972. Other labor protective legislation followed,
including the Security of Wage Payment Act of 1976, the Equal Employment
Opportunity Act of 1985, the Child Care Leave Act of 1991 and so forth. The
LSA underwent large-scale amendments in 1987, 1998, 2003 and 2008 to
modernize its regulations.

Apart from labor protective norms sanctioned by the céomnal penalties and
administrative supervision, important rules governing-ingividual labor relations
have been established by the courts through the acoumulaton of judgments. To
borrow a German expression, they are not drkiisschuszrecht (labor protective
law) but Arbeitsvertragsrecht (labor contract-tawr). In 2007, the Labor Contract
Act (LCA) was enacted and some of(the important case law rules were
incorporated into the Act.®

Collective labor relations law

Collective labor relations 2% mainly regulated by Japans Constitution, the
Labor Union Act (LUAS$1949 and the Labor Relations Adjustment Act of
19446,

The Constitution of Japan guarantees workers' fundamental rights. Article 28
of the Constitution reads, “the nght of workers to orgamize and to bargain and
act collectively is guaranteed.” Any legislative or administrative act that
infringes upon these rights without reasonable justification is therefore uncon-
stitutional and void. Workers are immune from any criminal or civil liability for
their engagement in proper union activities. Article 28 is understood to stem
from the provision in the Weimar Constitution of 1919, which guaranteed
freedom of association and created the “third-party effect” (Drittawirkung),

£  For the enactrnont and contents of the LOA, see Byaschi Yamakaws, *The Ensctemnent of the Labor Coseract
Ast s Significanse and Futuse lomey,” 6(3) fapar Lader Retarie 4 [2009); Takaihs Aralki, "Enactment of the
Labor Conimct Act and its Signaficance for Japaness Labor Law,” 32{12)_fearnal s Lafswr Lave {Korean Society
of Labor Law) 97-123 [ 2006].
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regulating relations between private citizens. Thus, in the opinion of most,
Article 28 is construed as regulating not only relations between the state and
private citizens, but also relations between employers and workers. Con-
sequently, workers have a cause of action against an employer who infringes
upon their union rights. For instance, a dismissal of a worker by reason of

his'her legal union activities 15 deemed as null and void because it amounts to a
violation of the constitutional norm.

Article 28 is further interpreted as entrusting the Diet with the power to enact
statutes to effectuate basic union rights. Accordingly, the LUA scts require-
ments for “qualified” unions, establishes the unfair labor practice system prohib-
iting employers’ anti-union actions, gives collective bargaining agreements
normative effect, and establishes the Central and Local Labor Relations
Commissions. The Labor Relations Adjustment Act was also enacted in 1946
to facilitate the resolution of collective labor disputes. Under this Act, the Labor
Relations Commissions are entrusted with the contiliation, mediation and

arbitration of labor disputes.

From a comparative perspective, it is notewerdhy that Japanese law not only
gives civil and criminal immunity to wroper acts of trade unions, but also
encourages collective bargaining by iztvosing a duty to bargain on employers
and by sanctioning it through the iapiir labor practice system.

Labor market law

Article 27 paragraph 1 of the Constitution (“All people shall have the right and
the obligation te wark.”) has been interpreted as requiring two political
obligations on the part of the state.” First, the state shall intervene in the labor
market so as to enable workers to obtain suitable job opportunities. Second, the
state bears a polincal obligation to guarantee the livelihood of those workers
who cannot obtain such opportunities.’® This article forms the basis of “labor
market law."

Corresponding to the first legislative mandate, various statues were enacted.
The Employment Security Act of 1947 regulates employment placement
services, recruitment and labor supply businesses. The Employment Measures
Act of 1966 proclaims the general principles of labor markert policies. Other

a Euagmr-, SLEPTY DCE 4, 15,

10 Art. 27 pare. 1 alss meentions the obligation to works The Etersl meaning of the phraie implics industrial
sometipeicn, Flaweves, sine that mecrpectation i saf appropristes, “shligstion e walk” i intorpeoted e mean
the state hus no obligation towards thoie wivo do not have an intention to work, Thus, the amilsbiling of
unempimymsent benefits is confined o those wha intend to work.
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Labor market laws

Employment Measures Act

Employment Security Act

Worker Dispatching Act

Employment Insurance Act

Older Persons’ Employment Stabilization Act
Disabled Persons’ Employment Promotion Act
Regional Employment Development Promotion Act

Human Resources Development Promotion Act

Minimum standards of working conditions fixed by mandatory statutes

Worker protective laws

The individual employment relationship between-an employer and a worker is
regulated by labor protective laws such.acithe Labor Standards Act, the
Minimum Wages Act, the Security of Wage Payment Act, the Industrial Safety
and Health Act, the Workers' Accident Compensation Insurance Act, the
Equal Employment Opportunity Aoy, and the Worker Dispatching Act.

As mentioned already, the qmost fundamental and important of these is the
Labor Standards Act which establishes minimum working standards, such as
employers’ duty of fult payment of wages (Art. 24}, maximum working hours (8
hours a day, 40 howres week, Art. 32), paid leave (10 to 20 days a year, Art. 39),
special protectionof young workers (Arts. 56-64) and pregnant women (Arts,
64-2 1o 68), workers' compensation for work-related accidents (Arts. 75-88),
rules of employment (Arts. 89-93) and supervision (Arts. 97-105) and penal-
ties (Arms. 117-21).

LSA applies to all establishments which engage in the employment of workers
irrespective of the number of workers. The exceptions are family businesses
which employ family members only (Art. 116 para. 2), domestic workers
(Art. 116 para. 2) and other employment relations for which special regulations
apply, namely seamen (Ast. 116 para. 1) and some civil servants. From a
comparative perspective, the Labor Standards Act is very broad in its
coverage.
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Work rules

Work rules are the most important legal tools regulating terms and conditions
of employment in Japan.

Duty to draw up work rules

Work rules are a set of regulations set forth by an employer for the purpose of
establishing uniform rules and conditions of employment at the workplace.
Article 89 of the LSA prescribes that an employer who continuously employs
ten or more workers'? must draw up work rules on the following maters: (1) the
time at which work begins and ends, rest periods, rest days, leave, and matters
pertaining to shifts, (2) the method of decision, computation and payment of
wages, date of payment of wages and martters pertaining to wage increases,
(3) retirement including dismissals, (3-2) reticement allowances, (4) extra-
ordinary wages and mimimum wages, (5) cost of food or supplies for work,
(6) safety and health, (7) vocational training, (8 iccdent compensation,
(9) commendations and sanctions, and (10) otbér items applicable to all
workers at the workplace. Items 1 to 3 are absonwely mandatory matters which
must be included in the work rules. Items =2 to 10 are conditionally manda-
tory matters which must be included-twthe work rules when the employer
wants to introduce regulations concetning these matters.

When the employer institutes. itie work rules for the first time or when the work
rules are altered, the employer must submit those new rules to the competent
Labor Standards Inspection Office. The rules must also be made known to the
workers by conspicutis posting, distribution of printed documents or setting
up accessible conipliter terminals (LSA Art. 106, OELSA Art. 52-2). The
duties for drawing up, submitting and displaying work rules are sanctioned by
criminal provisions (LSA Art, 120),

In drawing up or modifving work rules, the employer is required to ask the
opinion of a labor union organized by a majority of the workers at the workplace
or, where no such union exists, the opinion of a person representing a majority
of the workers. However, a consensns is not required. Even when the majonty
representative opposes the content of the work rules, the employer may submat
them to the Labor Standards Inspection Office with such an opposing opinion
and the submission will be accepted. In this sense, the employer can umlarerally
establish and modify work rules.

12 Thoiggh it i not clear froem the pecradion, it s genedally sterprotod that "“en of mone worlioin” dheuld e
cikulsred nod in the enterprise but in the eiablishment, on the ritiosale thiat wark rules 1p‘1|:|' in each
establishment and procedunes for drawing up work rubes presuppase each establishment as s umie (LS L Ars. 900,

28

Copyrighted Material



Copyrighted Material
(1 INTRODLCTION

The legal effect of work rules and their unfavorable modification

The work rules apply to all workers in a workplace or establishment. Work rules
cannot violate enacted laws or collective agreements applicable to the establish-
ment (LSA Art. 92 para. 1). The LSA gives work rules an imperative and direct
cffcct on individual labor contracts, Namely, the Act states that employment
contracts that stipulate working conditions inferior to those provided in the
work rules shall be invalid and that such conditions are to be replaced by the
standards in the work rules (LCA Art. 12).

The LCA incorporates the established case law on reasonable modification of
work rules. As a principle, the modification of work rules without a worker’s
consent 15 not binding bur if the modificarion is reasonable, such modified work
rules have a binding effect on all workers, including those who were opposed to
the modification itself (LCA Arts. 9, 10). Underlying this ruling is a consider-
ation for employment security and the necessity for adjusting-working condi-
tions. Traditional contract theory dictates that a workeryvho opposes the
modifications of working conditions be discharged. However, according to the
established Japanese case law, such a dismissal may wélbise regarded as an abuse
of the right to dismiss. On the other hand, becaved the employment relation-
ship is a continuous contractual relationship, @odification and adjustment of
working conditions are inevitable. In light sf these circumstances, Japanese
courts have given unilaterally modified work rules a binding effect on condinon
that the modification is reasonablelThese unique rules can be called the
Japanese version of “flexicurity,® reconciling flexible regulation of working
conditions with employment security.!*

Collective agreements

The fourth vehicle for regulating the content of individual labor contracts is a
collective bargaining agreement between the employer and the union.

Normative effect

According to Article 16 of the LUA, any portion of an individual labor contract
is void if it contravenes the standards concerning conditions of work and other
matters relating to the treatment of workers that are provided for in a collective
agreement. In such a case, the invalidated parts of the individual contract are
governed by the standards set forth in the collective agreement. Similarly, if
there are matters that the individual employment contract does not cover, the
same rule applies.

13 Araki, b note B,
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union that organizes the majority of workers in the company (plural represen-
ration system),

A second difference is thar, unlike the Taft-Hartley Act in the United States,
the LUA does not impose a duty to bargain on labor unions.

Enforcement mechanism of labor law

Court system

Japan has no courts specially designated for labor litigation. All labor and
employment related lawsuits must be filed in ordinary courts. The judges are
professional jurists.

Japan has a three-tiered court system: district courts (including Labor Tribu-
nals), high courts and the Supreme Court. The district court in each prefecture
15 usually the court of first instance.’® A party may appeal from a judgment of
the district court to the competent high court. It is possiblefor a party who is
not satisfied with the judgment to make a further appedl o the Supreme Court.
However, the grounds for appeal to the Supreme ourt are limited to errors of
interpretation of the Constitution or other violations of the Constitution in the
original judgment (Code of Civil Procedur<{ Jxrt. 312 para. 1). The Supreme
Court also has discretion to accept appeals where the original judgment
contradicts the precedents of the Supieme Court or involves other significant
matters concerning the interpretation of law (Code of Civil Procedure, Art. 318
para. 1).1¢

Until 2006, Japan did\nat have a labor court system with lay judges like
Arbeitsgerichte in Germany, Employment Tribunals in the UK, and conseil des
prud bommes in France. Faced with the rapid increase in individual labor
litigation, however, Japan introduced a new labor dispute resolution system
called the Labor Tribunal System (Reoudow Shinpan) in 2006,

The Labor Tribunal System established in each district court in Japan is a
procedure consisting of one professional judge and two lay judges recom-
mended by labor and the management side respectively. In a sense, therefore,
the Labor Tnbunal System is a Japanese version of a tripartite labor court,
although it is not a separate court but a forum established in an ordinary court.

15 Came wher the amoung as fisue dor not excond M0U00 yem misst be filed w0 2 aemmany court. The casm fled in
the summary count cam be appealed toa district coart snd 1o an appellate court, but vot 1o the Suprems Cow,
B Ouda, fapawere Lass, 648 [2rd. od. 1909,
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Because the new tribunal is in principle aimed at overcoming delays in labor
litigation, the Labor Tribunal must decide the case within three sessions. This
means that a filed complaint will be disposed of within three or four months. Its
hearings are informal and not open to the public. If either party rejects the
Tribunal's decision, 1t has no effect, but the case is automatically transferred to
the regular civil section of the same district court.

Since its coming into operation in 2006, the Labor Tribunal System has enjoved
a strong reputation for its expedited procedures and high performance with a
high rate of settlement (80 percent).

Administrative agencies of the national government

The Ministry of Labor was responsible for the administration of labor law and
labor policy until the end of 2000. However, as a part of the reform of Japan's
central bureaucracy, the Ministry of Labor and the Minstry of Health and
Welfare were merged and the Ministry of Health, Welfare and Labor
(MHWL) was established in January 2001. Within the MHWL, several
bureaus are in charge of the administration and implementation of labor laws.
The MHWL maintains Prefectural Labor Rtreaus in each of the 47 prefectures
to implement the laws at local level.

The Labor Standards Bureau withsyn'the MHWL administers labor standards
established by the Labor Standirds Act, the Minimum Wages Act, the Indus-
trial Safety and Health Act:Fhe Labor Standards Bureau also administers the
Workers” Accident Comuensation Act. Actual implementation of this labor
protective legislation oceurs through the Labor Standards Inspection Offices in
cach prefecture. Aoproximately 3,500 Labor Standards Inspectors work at 343
Labor Standards\Inspection Offices throughout Japan. The Labor Standards
Inspectors are authorized to inspect workplaces, to demand the production of
books and records, and to question employers and workers (LSA Art. 101).
Furthermore, with respect to a violation of the LSA, Labor Standard Inspectors
shall exercise the duties of judicial police officers under the Criminal Procedure
Act (LSA Are. 102).

A worker may report viclation of labor protective laws to the Labor Standards
Inspection Office. Dismissal and other disadvantageous treatment by reason of
such a worker having made a report 1s prohibited by criminal sanctions (LSA
Arrs. 104, 119 no.1).

The Equal Employment Oppormunity Act is administered by the Equal
Employment, Children and Family Bureau within the MHWL. Under its
Prefectural Labor Bureaus, the Equal Employment Offices (Keye Kinto-shitsu)
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are responsible for the daily enforcement of the laws related to employment
equality and harmonization of work and family life.

The Employment Measures Act, the Employment Security Act, the Worker
Dispatching Act and other labor market policy and regulations are adminis-
tered by the Employment Security Bureau within the MHWL. The Public
Employment Security Offices are responsible for public placement services,
vocational guidance, and the employment insurance system, including distribu-
tion of benefits and grants to workers, as well as firms.

Labor Relations Commission (Rodo linkai)

The Central Labor Relations Commission at the national level and the Local
Labor Relations Commissions in cach prefecture deal with collective labor
disputes. This commission is an independent administrative committee com-
prised of an equal number of commissioners representing eniployers, workers
and the public interest.

The Labor Relations Commission has two main, finttions. First, it engages
with collective labor disputes through conciliatitf, mediation and voluntary
arbitration. Second, it adjudicares unfair laborfractice cases and issues remedial
orders when it finds that an unfair labop practice was committed by an

employer.
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L8

EMPLOYMENT LAW IN THE UNITED STATES: A GEMERAL INTRODUCTION

The United States is a federal structure composed of a national government and
50 states in addition to the District of Columbia and other possessions. The
federal government is composed of an executive branch — including autono-
mous administrative agencies = a bicameral legislature and a three-ticred system
of federal courts: district courts, circuit courts of appeals, and the Supreme
Court. Actions of the federal government within its constitutional sphere are
binding upon the srares. Thus, federal legislation may preempt state action, that
is, reserve a field of regulation to it exclusively, or allow the states to act so long
as they do not contravene the federal scheme.

Each of the 50 states has its own three-biaticiied governmental form: its own
constitution, which may be more capacidus’in recognition of individual righrs
than is the federal constitution; itsVwn executive, legislanive, and judicial
branches.

Unlike some countries whert the constitution sets out labor rights or whose bill
of rights is taken to be-girt of the order of legal values that infuse private
employment relations = Germany is an example of this = with one exception,
the abolition of slavsry, the federal constitution controls public, not private
centers of power. For example, an employee cannot invoke a constitutional right
of free speech against an action of a private employer. In some states, however,
the state constitution may act on the private sphere as, most notably, do some
provisions in California.

Responsibility for employment regulation

Until the constitutional revolution of the New Deal in the 1930s, the power of
Congress to legislate regarding the terms and conditions of employment, even
of employees who worked for employers engaged in interstate commerce, was
extremely limited: only if the employee actually crossed a state line in the
performance of his or her work did Congress have any power. Thus, the basic
regulation of employment fell to the states either by commeon law — contract or
tort — or by legislation. In a scenario that is echoed in the global economy today,
competition between the states could be conducive toward a “race to the

34

Copyrighted Material



Copyrighted Material
(1] INTRODUCTION

which, because of the many exceptions that can vary significantly from state to
state, makes the U.S. law of employment almost bewilderingly complicated.
Unlike Grermany, Japan, Australia, Brazil, and a great many other countries,
there is no general right not to be dismissed wrongly — aside from statutes in
Montana and Puerto Rico.

State protective legislation

Many states do echo or go beyond non-preemptive federal law: they provide a
higher minimum wage or add protected categories not included under federal
antidiscrimination law, for example, marital status, sexual orientation, gender
identification, obesity (Michigan), or “appearance” (District of Columbia). As a
result, there may be a multiplicity of fora, administrative and judicial, federal
and state, to which an aggrieved employee may have resort.

State laws deal also with such matters as: occupational safety and health,
ncluding mandatory rest penods; workers' compensation; unemployment
compensation insurance (under a federal system but suliject to state partici-
pation with considerable areas of state discretion); diwg and alcohol testing;
whistleblowing and other conscientious objection; ¥latit closing; job references;
wage payment; covenants not to compete; trade secréts; employee privacy; and a
good deal more.

The common law

There is no federal common law of <ontract or tort. Federal courts may have
jurisdiction to hear cases preseniing such issues where the parties are from
different states = for example,; a\Delaware incorporated corporation being sued
by an Illinois employee —inder so-called "diversity of citizenship” jurisdiction
where the dollar amount is above a certain threshold, but the common law to be
applied in such cases 15 that of the relevant state under the forum state’s “choice
of law” rules. Thus such matters as defamation, deceit, invasion of privacy,
infliction of emotional distress, interference in prospective economic advantage,
breach of loyalty or fiduciary duty are matters of state law. In some areas, the
states penerally take a uniform approach - indeed, there may be a *uniform state
law" = burt in others they differ, sometimes sharply.

Vindicating legal rights: courts, administrative agencies, and arbitrators

In some cases the aggrieved employee has available = or must resort to = an
administrative agency. For example, claims that an emplover has interfered in or
coerced employees in their right to unionize or engage in other acts of statutory
mutual aid or protection under the Labor Act must be made to the General

Counsel’s office of the NLRB which may — or may not — 1ssue a complaint and
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pursue legal process. There is no private right of action under that law. Claims of
unlawful employment discrimination under the Civil Rights Act must first be
presented to the federal and any cognate state administrative agency; and if they
decline to sue, which is most often the case, the individual has to secure counsel
and bring a lawsuit on her own. The United States has no labor court, unhike, for
example, Germany or Brazil. Consequently, resort must be had to state or
tederal court which, as a practical matter, means that the aggrieved individual
must secure legal counsel.

A number of American companies have adapted policies that require non-
unionized employees to forego access to the courts and submit all their legal
claims to arbitration systems of the company’s devising. The United States
Supreme Court has upheld the enforeeability of these plans under a 1925
federal law so long as due process is afforded. The states are not free to adopt
policies disallowing employers that power.

References

There is no single comprehensive treatise on alhof LLS, labor and employment
law. Rather, there are comprehensive voldmes treating the law of collective
bargaining, employment discrimination;isccuparional health and sa.ﬁ:r:.', wrong-
ful dissmissal, covenants not to compite, and so on, The relevant references on
U.5. law will be adverted to in the discussion of the problems that ensue.

B.SOME DEMOGRAPHIC CONTEXT

[Flrom an HR practitioner ... perspective [it is important to understand] the
demography of the labor markets that you choose to compete in. Whether
they be existing markets and mapping trends, or analyzing information
and trends as you aspire to new markets. These demographic realities
shape the competitive and structural forces [to which] we will need to
respond. Having a clear understanding of these trends can help identify ...
potential shifts in protections or priorities tor enforcement. Additionally, for
a values-driven organization (as opposed to a purely bottomn-line driven
organization) understanding and being comfortable with these structural
profiles can help drive policies relevant to your market space. Crafting
these policies to reflect the demographic realities that you face can
provide a significant opportunity to gain an advantage in attracting and
retaining talent.

Director, HR, Industrial Manufacturing Sector
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More comparative data will be set out in connection with the discussion of
specific problems, What follows will give a broad overview of the five countries
presented for comparative study.

Table L2 Workforce size, education expenditure, and UN education index by
country {2007, estimated)

Waorkforce size (m) Education LN education index
expenditure (as a
percent of GLF)
Australia 10,9 54 0.993
Brazil 99.47 50 0.891
Germany 43.63 4.5 0.954
Japan B6.07 3.5 0.958
United States 153.1 5.5 0.978

Sewreer: |'|!rpﬂ.ﬁmuw.:i:.wa"ﬁhnryfptﬂiuliem#lhe-mwlﬂ—fﬁﬂhmﬂﬂ:ﬂfw;th The s
education index is measured by the adulr literacy rave {(with nwo-thinds welgating) and the combined
prrimary, secondary, and tertiary pross enmllment ratio (with one-thirswzighting). The adult fiteracy
rate gives an mdication of the ahility to read and write, while the GERgives an indication of the level of
education from nursery (UK &cothers ) kindergarten (LISA &cothed) to postgraduate education.

Tabic 1.3 Labor force participation, 2009

Australia  Brazil Germany  Japan  United

K\ States

Employment-population ratio—Tatal 629 649 540 56.4 593
{Percent of civilian working-age

population)

Labor force participation rate Total 66.7 70.7 585 593 65.4
{Percent of civilian working-age

population)

Labor force participation rate — Men 733 819 65.3 71.2 72.0
(Percent of civilian working-age

population)

Labor force participation rate —=Women  60.1 60.1 52.1 48.2 59.2
{Percent of civilian working-age

poepulation)

Women's share of the labor force 455 43.7 45.9 42.1 46.7

(Percent of civilian labor force)

MNores:  The first row, employment-population ratio represents the wtal percentage of working-age
civilians who were emploved in 2009 (the balance wene unemployed or not kooking for work), The secomd
row includes all participants in the labor force, employed and unemiployed. The next two rows represent
the same percentages, broken down for men and women, Finally, the women's share of the labor force
represents the percentage of the civilian labor force (the middle three rows) who are female.
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Saurve LS, n'cp-lrln'l.cnl of Labss, ULA. Bureau of Labar Statistics, Division of International Labor
Cm‘np:ﬁ @IS,

Tablel.4 Labor participation rate by gender (% female and % male, papulation

aged 15+)
2007 2008 2009 2000
Ausrralia Female 58 59 59 59
Male 73 73 72 73
Brazil Female L1 59 59 5%
Male Bl 31 =51 Bl
Germany Female 52 52 53 53
Male 67 67 67 b7
Japan Female 49 49 49 50
Male 73 73 72 72
United Female 58 58 58 58
States Male 72 72 71 70

Source: The World Bank, World Development Indicanafiy, hrpeffdarsworldbanlong/indicaton
SLTLFCACT.FE.Z5.

Tablel5 LUne mpfn_-].rmm! rade .E:].r gz::.:iv.'r (% ﬁmﬂfe Labor J'Eilm and % male fabor

Sarce)

2007 2008 2009 2010
== Female ~ \ 4.8 46 5.4 5.4
Male 4.0 4.0 5.7 5.1

Brazil Femiale 10.8 9.6 11.0 =

Male .0 i 6.1 -
Germany Female 8.8 77 73 f.6
Male 8.5 7.4 8.1 7.5
Japan Female 32 3.8 4.7 4.5
Male 4.0 4.1 53 5.4
United emale 45 54 8.1 8.4
States Male 4.7 6.1 10.3 10.5

Source: The Waorld Bank, World Development Indicators, hoepyfdaraworldbank ong/topicf
labor-and-social-protection.
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PART 11

EMPLOYEE VOICE: COLLECTIVE
BARGAINING, CO-DETERMINATION,
INFORMATION SHARING AND
CONSULTATION

INTRODUCTION

The history of collective workplace protest — the demand to be heard on wages
or working conditions = transcends history and culture. There is evidence of
strikes in Roman Egypt and even of collective agreements 1@ the ancient world.
See W.H. Buckler, Labor Disputes in the Provinee gf Asia, in ANATOLIAN
STUDIES PRESENTED TO SIR WILLIAM MITCHELIO®GAMSAY Ch. IT1 (W.H.
Buckler & W.M. Calder eds. 1923). Labor protesis were a feature of textile
manufacture in the Middle Ages, but notin rextiles alone. See Samuel Cohn, Jr.,
LusT FOR LIBERTY: THE PoLITICS OiTSOCIAL REVOLT IN MEDIEVAL
EUROPE, 1200-1425 (2006). In eightéenth century Japan, peasant social
protest, including refusal to work, reflected economic as well as social tensions.
Eg Anne Wialthall, SOCIAL «PROTEST AND POPULAR CULTURE IN
EIGHTEENTH-CENTURY JARAN (1986). One is tempted to consider the desire
for voice an aspect of the usan condition. In modem times, the International
Labor Organization’s conventions and numerous international declarations
regard “freedom of association” as a human right.

With the rise of wage labor as the predominant form in which work would be
done in eighteenth century Europe and North America, the law moved through
three phases to deal with workers” demands for collective voice: repression,
tolerance, and support. Today, the legal forms in which voice can be exercised
vary: from forms of corporate governance, notably, employee representation on
corporate boards; to collective bargaining; to co-determination by representa-
tive employee bodies “on the shop floor™ or higher up in the enterprise’s
structure; to forms of “information sharing and consultation”. These may be
supplemented by less formal means little treated by law if at all, such as "affinity
groups” and even less structured networks connected by social media. Many of
these exist side by side.
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The most common form in which legal support has been expressed has been in
the provision for collective bargaining. But, there is enormous variation in how
the right to bargain collectively 1s realized, in the manner and degree to which
the representative is required to manifest its representative nature, in the
architecture of a bargaining structure, in the extent to which the employee
representative is or can be actively involved in the fashioning of employment or
other corporate policy, and in the mle of the state itself. See generally, Folke
Schmidt & Alan Neal, Collective Agreements and Collective Bargaining, preprint
from XV INT'L ENCYCLOPEDIA OF COMPARATIVE LAW (1984) (on the
historical variety). In some systems, Germany and Brazil, for example, collective
representation may or must transcend the individual firm. In others, Japan, for
example, it is predominantly restricted to the individual firm. In the Unired
States, bargaining structure is largely up to the parties to work out.

Tables 11.1 and 11.2 give a rough indication of union density in each of these
countries and over time. We say “rough” because the data conflates public and
the private sectors. In the United States, for exampis, private sector density is
below 7 percent. As the note to Table I1.1 explains. contract coverage can exceed
the union’s membership, sometimes rather significantly as in Germany. Never-
theless, despite these reservations the rablésare instructive.

Table IL.1  Union m.rm.ﬁ'rr.nfu:b feomEied pu.u!rf!'c aned Prfwfr:-rrrﬁrj a5 a perceniage

of the labor force
]::ifg 1980 1950 2000 2010
Australia S.2 495 40.5 24.7 18.0
Brazil 19.6° J48* 38.1* 24.8* -
Germany 32.0 349 31.2 25.0 18.5
Japan 35.1 3 254 215 18.4
Linired Srares 235 195 155 128 11.4

Mot Union membership (sometimes termed "union density”) represents the proportion of union
mL“I'I'I&’l"I !'f]lﬁ"E s dbﬂ ]J.h'.ﬂ' EH\:E- Hﬂfﬂ !i'lJ.t t}ﬁm FJ‘.E_IJI'H hﬂ'l'! !:H!E'll. Hﬁum.'d Iﬂ.:f !h.l! HIIECE rﬂ!’ ll'l.l.'
proportion of union members who are retired in cach country, The proportion of the workforce covered
by union-negotiated agreements —union coverage —will be larger in each case,

* Dara for Brazil for tme periods 1976—80; 1981-85; 1786-30; 1991-95 from E.A. Loraand C.
Pagés-Serra, Laber Mankes Regularions and Instirutions, in ECONOMIC AND BOCIAL PROGRESS IN
LAt AMERICA = 2004 REPORT, Octaber 2003, Inter-American Development Bank.

Saurves:  David G. Blanchfiower, A Cross-Country Study of Union Munhcr:hi{l. TZA DI Mo, 2006,
March 2006, adapted from J. Visser, Unéon Memberrbip Startitics in 24 Coumtries, MONTHLY LABOR

REVIEW, Jarsary 2006, pe 38=49; and, For 2000 s, OECD StaExrracts ag: hiepifatats, oecd.ong’
Index.aspxd DhatamtCodes LIN_DEN,
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TableI1.2  Private sector union membership as a percentage of the labor force

Australia {2009} 13.2
Brazil (2009/10) 1%

Germany (2003) 19.7
Japan (2009) 16,9
United States (2012} .6

Sewreer:  Ausralian Buresu of Seatistics, EMPLOYEE EARNINGS, BENEFITS, AND TRADE UNioN
MEMBERSHIR, AUSTRALLA (August 2011, released 27 Apnil 20127 Roberto Fragale, "Emplovment Law
in Brazl; A General |n1'rr.|du|:tinn,'lupr.l',w1:lll:;:ng; Sereeck, REFORMING CAPTTALISM { 3009, Fig'un:'
3.2, p. 97 Japancse Working Life Profile, 2000/2001 - Labor Statistics. LLS, Burcau of Labor Statistics,
wanw. blls, pov/news. release/uniond.arl.htm

Provision has also been made for a vanety of other forms of representation
within the firm. These vary from systems of co-determination, as in Germany
(and Austria), to systems of information sharing and consuliation, as in the
comité d'enterprise in France. See generally, Roger Blanpain) ‘Representation of
Employees at Plant and Enterprise Leved, preprint from XVINT'L ENCYCLOPE-
DIA OF COMPARATIVE LAW (1994) (on the historiedl background). The latter
has been pressed upon the Member States of“Oie European Union by a
Directive requiring them to make provision fox(siich bodies where domestic law
does not already so provide. (The Directié is appended at the close of this
introduction.) Obviously, German \ lsw’s more exacting system of
co-determination via elected works douncils goes well bevond the Directive’s
minima; but in other countries, vehere such provision was lacking, the United
Kingdom, for example, the Directive has required legal change. See Simon
Deakin 8 Gillian Morrig GABOUR LAW 913-69 (6th ed. 2012). Set our
below is a snapshot of ‘what corporate CEOs think of the nature of

management-employee relations in the sample of countries taken up here.

Table 113 Cooperation in laber-emplayer relations

Australia 4.3
Brazil 4.3
CGermany 3.2
Japan 5.6
United States 4.7

Notr:  CEOswere asked “How would you characterize labor-employer relations in your countryd™ (1 =
generally confrontational; 7 = generally cooperative). A weighted average for 2001-12 is shown (mean
for 144 nations is 4.3}

Sewrce: World Economic Forum, Executive Oipinion Survey, Global Competitiveness Report 2012-
2013,
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The vaniety of approaches to collective representation is best introduced by a
seemingly simple question, put by Problem 1. Some of the follow-on complex-
ities of these approaches will be developed in the ensuing problems. For
preparation the European Unions Directive on employee information sharing
and consultation 1s set out below.

DIRECTIVE 2002/14 EC

Whereas:

(9) Timely information and consultation is a prerequisite for the success of the
restructuring and adaptation of under-takings to the new conditiens created by
globalisation of the cconomy, particularly through the development of new forms of
organisation of work.

(13) The existing legal frameworks for employee, fnformation and consultation at
Community and national level tend to adopt anlexcessively a posteriori approach to the
process of change, neglect the economicCGadpects of decisions mken and do not
contribute either to genuine anticipatiéi of employment developments within the
undertaking or to risk prevention.

(27) Information and consultation imply both rights and obligations for management
ard labour at undertaking or Stablishment level.

Artacle I

Object and principles

1. The purpose of this Directive is to establish a general framework setting out
minimum requirements for the nght to information and consultation of emplovess
in undertakings or cstablishments within the Community

2. The practical arrangements for information and consultation shall be defined and
implemented in accordance with natienal law and industrial relations practices in
individual Member States in such a way as to ensure their effectiveness

3. When defining or implementing practical arrangements for information and
comsultation, the emplover and the employees representatives shall work in a spirit
of cooperation and with dee regard for their reciprocal rights and obligations,
taking into account the interests both of the undertaking or establishment and of

the employees.
Arfucle 2
Definitions
For the purposes of this Directive:
46

Copyrighted Material



	sc_1
	sc_2
	sc_3
	sc_4
	sc_5
	sc_6
	sc_7
	sc_8
	sc_9
	sc_10
	sc_11
	sc_12
	sc_13
	sc_14
	sc_15
	sc_16
	sc_17
	sc_18
	sc_19
	sc_20
	sc_21
	sc_22
	sc_23
	sc_24
	sc_25
	sc_26
	sc_27
	sc_28
	sc_29
	sc_30
	sc_31
	sc_32
	sc_33
	sc_34
	sc_35
	sc_36
	sc_37
	sc_38
	sc_39
	sc_40
	sc_41
	sc_42
	sc_43
	sc_44
	sc_45
	sc_46
	sc_47
	sc_48
	sc_49
	sc_50
	sc_51
	sc_52
	sc_53
	sc_54

