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the Convention. He therefore urged the retention of the exception
: 1z

in question.
Mr. Georgiev (Bulgaria) said that he favored the provision of the

an amendment on the question of “public policy™."

(Gert . ; . ; |
' t in several committees and working p;n'ucs.‘

The conference spli
. Working Party No. 3 for Articles [Il -V

At the end of the Fourteenth Meeting, the conference established
Working Party No. 3 to discuss the Articles 111, IV and V. The Working
(iroup consisted of representatives of Czechoslovakia, El Salvador, the
Federal Republic of Germany, Guatemala, ltaly, Japan, the Netherlands,
Pakistan, Sweden, Switzerland. Tunisia, the Union of Soviet Socialist
Republicciand the United Kingdom, and was chaired by Mr. de Sydow
from Sweden. For the discussions and the result of working party No, 3 it
ma have been of importance that only Pakistan and the United Kingdom
!13\;: a common law system.

During the discussions of Working Party No. 3, France, Germany.
and the Netherlands presented a working paper on Art. Il IV and V,
which proposed the following wording for the public policy clause in

Art. IV:
Recognition and enforcement of an arbitral award may only be

refused if:

(e) the recognition or enforcement of the award would be
incompatible with the public policy of the country in which

. . 1<

the award is relied upon;'"

Germany had realized that its proposal to replace “may™ by “shall”
did not have support from other delegations, and therefore did not pursue

it any longer.

"% Summary Record of the Fourteenth Meeting (May 29, 1958), U.N. DOC.
E/CONF.26/SR.14, at 7.

e Summary Record of the Fourteenth Meeting (May
E/ CONF. 26/SR.14, at 10.

" Summary Record of the Fourteenth Meeting (May

E/CONF. 26/SR.14, at 10.
" U.N. DOC. E/ CONF.26/L.40 (June 2, 1958).

29, 1958), U.N. DOC.

29, 1958), U.N. DOC,
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ased on these suggestions, the Working Partv 3 adopted at its |g
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DRAFTING HISTORY OF ARTICLE V (2} (b)

countries unanimously approved the wording of the public policy
exception.

Mr. de Sydow reported that the text of Articles Hl, IV and V adopted
Working Party represented a compromise arrived at after
jve consideration of the views advanced at the Conference and of
arious legal systems governing arbitration

by the
exhaust
the requirements of the v )
roceedings in different countries."™”

" Mr. de Sydow further reported that Working Party No. 3 also came
to the following conclusion:

[t would be more appropriate to divide Article IV into two
paragraphs, one containing the grounds for retusal which had to
be invoked by the party opposing enforcement, and the other
those grounds which the enforcement authority could take into
accounthex officio. It was felt that that would clarify and
cons(derably facilitate the task of the enforcement authority
which in practice may find it difficult, if not impossible, to take
wsio account some of the grounds for refusal unless their
existence was first brought to its knowledge and substantiated by
the party opposing enforcement.'*'

As regards § 2 (b) of Article IV [the public policy exception], the
Working Party felt that the provision allowing refusal of
enforcement on grounds of public policy should not be given a
broad scope of application. It therefore agreed to recommend the
deletion of references to the subject matter of the award and to
fundamental principles of law.'*

Mr. de Sydow concluded his report with the hope that “the new text
of articles III, IV and V recommended by the Working Party for adoption
would obtain the unanimous approval of the Conference.”'™

No representative objected. This statement regarding a narrow
interpretation of the term “public policy™ is important for the

120 Qummary Record of the Seventeenth Meeting, U.N. DOC. E CONF.
26/SR.17, at 2.

2i Mr. de Sydow (Sweden). Summary Record of the Seventeenth Meeting,
UN. DOC. E/ CONF. 26/SR.17, at 2 et seq.

12 Gummary Record of the Seventeenth Meeting, UN. DOC. E
CONF.26/SR.17, at 3.

'8 Qummary Record of the Seventeenth Meeting, U.N, DOC. E
CONEF.26/SR.17, at 4.
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interpretati " the ‘ i i
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nublic““:'\' But the Conference rejected the Brazilian proposal by 21
yotes to 12 votes with 4 abstentions.

The conference discussed with respect to Article IV (now V)
especially the deletion of the provision regarding the principle of
separability. It was argued that the application of the principle of
Separability would inevitably invite a court to look into the substance of
the award.””” The Indian, ltalian, and Bulgarian delegate opposed this
argument. But the majority voted against separability.“ ®

The Israeli proposal was rejected by 27 votes to & with 4 abstentions.
The Brazilian proposal to insert the words or with fundamental principles
of the law (ordre public) was rejected by 21 votes to 12, with 4
abstentions. The Swedish proposal stipulated to add the following new
paragraph 10 Article IV:

the circunistances referred Lo in article IV, paragraphs (b). (¢), (&)
recognition or enforcement

and (gd.shall not constitule a bar
d has been made unless the

by_the/party against whom the awar
shid party raises an objection based on those circumstances.

This proposal was not adopted.

at its 1 7th meeting on June 04, 1958
he draft convention. Article IV
ith 4 abstentions.'* Article IV

Finally, the Conference adopted
the text for the Articles I1L, IV and V of tl
(now V) was adopted by 32 votes to 1, W
paragraph 2 had now the following wording:

Recognition and enforcement of an arbitral award may also be
refused if the competent authority in the country where

recognition and enforcement is sought considers that:

(a) the subject matter of the difference is not capable of
settlement by arbitration under the law of the country in
which the award is sought to be relied upon; or

28 pery, Iran, Brazil (Summary Record of th
DOC. E/ CONF. 26/SR.17, at 15).

29 Mr. Herment (Belgium) and Mr. Bakhtov (U nion o
Republics), UN. DOC. E CONF. 26/SR.17, at 9.

30 J N, DOC. E/ CONF. 26/SR.17. at 15.

B UN. DOC. E/ CONF.26/L.8.

132 UN. DOC. E/ CONF. 26/SR.17. at 16.
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(b) the recognition or en forcement of the
incompatible with the public policy of the
the award is sought to be re

award would be
country in which

[IRK

lied upon.

The Conference vote
include a new Art.
thereby, dr.

d in its 21st Meeting on June 05, 1958 o
Il (Arbitration Agreement) in the Conventiop:
aft Art. IV became draft Art, (i

F. Drafting Committee

On June 6, 1958, the Drafting Committee
text of Convention on the Re
Arbitral Awards, Article V (2) h

provisionally approved the
cognition and Enforcement of
ad now the following wording:

Recognition and enforcement of
refused if the competent
recognition and enforceme

Foreign

an arbitral award may also be

authority in the country

nt is sought finds that:

(a) the subject matter of the difference
settlement by arbitration under the |

where

is not capable of
aw of that country; or

(b) the recognition or enforcement of the

contrary to the public policy of th

On June 9, 1958 the Drafting Committee approved the text of the
Convention. The wording of Article V subparagraph 2 was identical t¢
the provisionally approved drafi,*

award would be
18
at country.

G. Final Text Approval

The Conference discussed and voted upon  seveia;
regarding the new Article V at the
and the twenty-fourth Meeting

proposals
twenty-third Meeting 0a"June 9, 1958
on June 10, 19581

——
YPUN. DOC. E/ CONF.26/L.48 of June 4. 1958, ar 2.
IV and V of the Draft Convention as adopted by
Seventeenth Meeting, UN. DOC. F/ CONF. 26/1..48.
J UN.DOC. E CONF.26/L.59; U.N. DOC. E/ CONF.26/'SR.21, at 17
It} U.N. DOC. E/ CONF.26/L.61 of June 6, 1958, at 3.
:' UN. DOC. E/ CONF.26/8 of June 9, 1958, at 3.
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PUBLIC POLICY EXCEPTION IN VARIOUS COUNTRIES

§X. lealy

Jtaly acceded to the Convention on January 31, 1969; the Comy ention

pecame effective on May 01, 1969 2

A, Law

The relevant provisions are contained in Chapter VII of Title VIII of
| Procedure (CCP) which deals with foreign
ides for a two stage proceeding. The first
out hearing the

the Italian Code of Civi

arbitral awards. The CCP prov

stage is based just on the application of the plaintiff with
other party.”

Article 839 of the It

(4) The\ President of the Court of Appeal, after having

sseertained the formal regularity of the award, shall declare

by decree the enforceability of the foreign award in the

alian Code of Civil Procedure reads:

Republic unless:

9 the award contains provisions contrary 10 public policy.””

Article 840 of the Italian Code of Civil Procedure govemns the review
of a foreign arbitral award if opposition was filed against the decree of
the President of the Court of Appeal granting or denying enforcement of
a foreign award: such opposition must pbe filed within 30 days from the
communication of such decree. Article 840 (3) provides that the Court of
Appeals shall refuse recognition and enforcement if in the opposition
proceeding the party against which the award is invoked proves the

B1 Gatus 1958-Convention on the Recognition and Enforcement of Foreign
Arbitral Awards (www.uncitral.org/uncitral/en/uncitral_texts arbitration:
NYConvention_status html); Piero Bernardini and Marco Perrini. New York
Convention of June 10, 1958: The Application of Article V by the Courts in
italy, Journal of International Arbitration. Vol. 25(6) (2008), at 707.

232 piaro Bernardini and Marco Perrini, New York Convention of June 10,
1958: The Application of Article V by the Courts in ltaly, Journal of

International Arbitration, Vol. 25(6) (2008), at 708.

233 yearbook of Commercial Arbitration, Vol. XXXII (2007)
Piero Bernardini and Marco Perrini, New York Convention of June 10, 1958:
The Application of Article V by the Courts in ltaly, Journal of International

Arbitration, Vol. 25(6) (2008), at 718.

,at 385 fn 1.
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existence of one of the circumstances exhaustively listed in A (
fatlure to meet such burden of proof will result in the @nﬁmr ons A
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lnterﬁz_itl‘(mal Arbitration, Vol. 25(6) (2()08)' at l:L! %( U Tl il €
= ;Llc ézl.ui), Ycarbook of Commercial Arbitration, Vol, XXXII (2007), at 402
o Brcwﬁ ”Xm'l()l/whundel V.O.F. v. Oleificio Barbi S.p.A. Cort.c di‘ Appcul'lo
(wx(,)l m‘ .Sllr.aré 0. 1‘985. Ycarbgok of Commercial Arbitration, Vol. XI
1 3L 33, Corte di Appello of Milan, December 04, 1992 Y." b & of
mmercial Arbitration, Vol. XXI1 (1997) para : Wit

sa_of June 10,
Lalyy Journal of

2,at 725 et seq.
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In Vigel S.p.A. v. China National Machine Tool Corp.." a CIETAC
arbitral panel failed to apply the Vienna Sales Convention. especially the
e restrictions 1o object to defects. The Italian Supreme Court held that
the court will not review the reasons for the award:™" the Supreme Court
held “(a)n error in iudicando is not one of the grounds for opposition to
5 foreign arb‘iitlral award pursuant to Art. 840 CCP or the New York
Convention. ™

The Supreme Court (Corze di Cassazione) reconfirmed its decisions
of March 17, 1982** and of April 03, 1987**" that a potential violation of
the Italian public policy could only be found by reviewing the dictum of
the award, but not its reasons. The Supreme Court held:

This court has already made clear on this point that in
proceedings for the enforcement of a foreign arbitral award
accordarice with Italian public policy must ascertained only in
respect of the dictum [dispositivo] of the award (Supreme Court.
Decision of 17 March 1982 no. 1727; see also Supreme Court
‘edision no. 1351 of 1965 as well as for a specitic case Supreme

[
Court. decision of 3 April 1987 no. 3221)."

The Italian Supreme Court had to deal in [ndustrie Technofrigo
Dell‘Orto Sp.A. v. PS Profil Epitoipari Kreresdedelmi SS Szolgarato
KFT with the enforcement of a Hungarian arbitral award; the Court of
Arbitration attached to the Hungarian Chamber of Commerce had
violated Hungarian arbitration rules’” during the arbitral proceeding.
The ltalian party demanded refusal of recognition and enforcement. It is
noteworthy that the Italian Supreme Court in its decision of May 30,
2006. no. 12873. did not review the irregularities in the arbitration

39 corte di Cassazione (Supreme Court), April 08, 2004, no. 0947,
Yearbook of Commercial Arbitration, Col. XXXI (2006), at 802 et seq.

20 piero Bernardini and Marco Perrini, New York Convention of June 10,
1958: The Application of Article V by the Courts in Italy. Joumnal of

Interpz;tional Arbitration, Vol. 25(¢, (2008), at 713.
2 yearbook of Commercis~ Arbitration, Vol. XXXI1 (2006), para. 8, at 806.

2 yearbook of Commercial Arbitration, Vol. IX (1984), at 426 et seq.

M3 yearbook of Commercial Arbitration, Vol. XVIIL (1992), at 329 et seq.

* Vigel SpAv. China National Machine Toll Corporation, Supreme
Court, 08 April 2004, No. 6947, Yearbook of Commercial Arbitration, Vol.

XXXI (2006), para. 10. at 806.
25 The arbitral tribunal had violated its obligation to declare the taking of

evidence completed and to request the parties to file their closing arguments
before rendering the award.
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procedure under due process aspects and public policy. but only undesy
Art. V (1) (b) and (d). It held that the award did not violate ltalian publie
policy, and the Italian party should have filed a recourse in the foreign
legal system.™*

Therefore, a violation of public policy will only be recognized if i is
found in the dispositif part of the award without review ing the statemegy
of reasons.™” In the case at issue, Vigel was ordered to pay damages and
this is not a violation of Italian public policy.™® However. it is to be seen
how the Supreme Court would handle an arbitral award which would
grant treble or punitive damages.

C. International Public Policy

The ltalian legal system distinguishes between domestic public
policy which is the standard for domestic arbitral awards, and
international public policy for foreign arbitral awards. The domestie
public policy comprises all the mandatory rules in force in ltaly. The
international public policy comprises the essential and compulsory
principles to which the Italian legal system conforms in various historical
periods, so that they constitute the foundation of the ethical, social, and
economic structure of the national communi_t_v.w

In SpA Abati Lagnami v. Fritz Héiupl,”™ the Italian defendant in an
enforcement proceeding had alleged a violation of Italian public policy
on the basis that the award allegedly ensued from proceedings
maliciously commenced by claimant based on both a factual erronand an
agreement allegedly providing for the illegal export of currencys The
Supreme Court held:

This contention cannot be accepted. A foreign award elfsuing from
the malicious behaviour of one of the parties or from a factual
error based on the act and documents of the case . . . cannot be

f Yearbook of Commercial Arbitration. Vol XXX (2007), at 4009,

" Piero Bernardini and Marco Perrini, New York Convention of June 10,
1958: The Application of Article V by the Courts in ltaly, Journal of
International Arbitration, Vol. 25(6) (2008), at 717.

“* Yearbook of Commercial Arbitration, Vol. XXXI (2006), para. 10, at 806

** Piero Bernardini and Marco Perrini, New York Convention of June 10,
1958: The Application of Article V by the Courts in laly, Journal of
International Arbitration, Vol. 25(6) (2008), at 717.

“* Yearbook of Commercial Arbitration, Vol. XVII (1992 ). at 529 et seq.
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challenged on the contention that the holding rcsuhcq tromla

violatio}l of legal provisions and thereby violates, accordmg._y tlo “:j
inciples of our legal syste > ethical, social an

general principles oi\oux legal system, ths 2c\t}h

political conscience of our democratic country.

The Court of Appeals of Milano referred to “imcmatigna! publlu
v as a “body of universal principles shared by nations of ?1}11} al
pf}l’lﬁz]ation aiming: at the protection of fundamental hug}an rights, often
mV;);died i;1 international declarations or com-cntion's.."‘ o .
em he Court of Appeals of Rome affirmed the decision of the Prt‘sld'Lm
i tge eCourt of A‘i\ppcals of Rome to recognize and cnﬁ.)rcc a 101‘61‘%_{11
L 'd. The Italian Party had argued that the award violated ‘llal?dn
?Wa:nz'ltional public polic:\' and Art. 840 (CP It he.ld that thc. ‘torc!g‘n
;T;Zrd is perfeatly in accordance not only with international public policy
o witheiitilian) public policy.™ .
e egzze\znc;:n‘d?cisio}n; of thfhalian Suprcm‘c Court it s:c‘c;ms that ?:nl:;
a lack{oi Televant statements of reasons of tl.xe award ) np‘r 'i .(11;,,;-1]
award ‘made by two arbitrators only would violate ltalian interna g
> e 4'35(, rv | ‘
W“‘;}: p]?rl'latli’//i Damiano s.n.c. v. August Tocpf‘er & ((')q(m;h[.ll I‘lz:
arbitral tribunal had not drawn up a stat.emcm\ol reason. ][16; L{}i.r(c)lnal
Court held that the Geneva Convention 91 lf)()t ‘Or«lxd mgna :mon
Commercial Arbitration was violated; therefore 1t, refuse r;utc;g)xNe‘&'
and enforcement, however, solely bar.‘sed on A:rl. V(1 (d)v/oV 1"";.,,,’0,,
York Convention. In Soc. Rocco v. Federal (umm'er.c‘c.’ amr‘ m«(ljgc non
1td., the Supreme Court decided that the foreign awar g

- ar £39
2 yearbook of Commercial Arbitration, Vol. XVII ¢ l‘)‘)2)~. para. 12, “n ;;.b
282 yearbook of Commercial Arbitration, Vol. XXII (1997), pa‘lra.‘4, at o 1
23 Technip lItaly S.p.A. v. Eati Limited, Yearbook of Commercia
. . I3 v. ¢ a - § 6‘;8'

Arbitration, Vol. XXXIV (2009), para. 2, at. 3 o -
3% Technip Italy Sp.A. v. Eati Limited, Yearbook of Commercial
itrati : ara. 6, at 638.

Arbitration, Vol. XXXI1V (2009), para. 6, at~ - . o
33 Fratelli Damiano s.n.c. v. August Toepfer ('\' ‘( 0. (;th.,'( as\hbr)lrl]l(r)\f

08, 1982, n. 722; Piero Bernardini and Marco Perrin, New le\ C omq]tu( o

luI,le 10~’]9§8' The Application of Article V by the Courts n Italy, Joumal o

I X 1k s ¢l p |

International Arbitration, Vol. 25(6) (2008), at 7}4 et seq. and 7 17 R—
3¢ Soc. Rocco v. Federal Commerce and .’\uv:gqlum Lm".. [ ass. Dece :

15,1982 nl. 6915: Piero Bernardini and Marco Perrim, ‘New \.ork C <?nvcl_1t1(?r; (:{

iu;le 10‘"]()58: The Application of Article V by the Courts in Italy, Journal ¢

International Arbitration, Vol. 25(6) (2008), at 717 et seq.
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enforceable.”™”  The ian S
ble. The ltalian Supreme Court is exercising

enforcement bias a very

X. Japan

Japan acceded to ' i

~ the Convention on June 2

> 1% ' e - L '
effective in Japan on September 18, 1961, > W g b
A. Law

Japan did i
Jape not implement the New York ;
Japanese Law. New York Convention explicitly iy

Art. 98 (2) of the Jap: o )
con\'cntior;q(r_)dm [hL.JJpJnCSC‘ Constitution provides that internati
observed tﬁ'dlll treaties to which Japan is a party shall be f '?}?fonal

: : this clause is interpr al

e ;’.jusg is n.nu preted to mean that international convent'u”y
implememi{]y]ﬁt'o«nk' directly applicable without the necd for 101§
, . & egislation and that they will prevail ov any
Therefore, international T 3 prevail over Japanese law. 2
. < - Oons an trca[l‘ 2§ are d " : F
in Japan whether or ‘ es are directly appl
Articrlt* e gtgil »or[;.()t I.he-v ‘are of a self-executing nature, [iase%po]r(];iﬁ!e
she: Glos [)istr')~0 : istrict Court in a decision of August 20, 1959 g 13
e Fowr To 1ét ,ourt' in a decision of November 27 I%i he]d thn
anplied di convention was a self-executing treaty .
applied directly.” g y and could be

Art. 802 of iy .
Procedure®®! contth~e ,Ld“ on Public Notice Procedure and Arbitration
syl i[al[r'udlthedﬂ;]lcs regarding the enforcement of dovnQ; 1‘;

al awards; 1t stipulated that for the executi : : \ ¥

ecution of an arbitral\aw
¢ al\award an

“*7 Piero Bernardinj
= and Marco Perrini, New ;
o il ‘ ‘ rrini, New York Conventi i .
'm:r ’ rl1c Appl_lcdtpn of Article V by the Courts i LIL"JO-H it
e Q‘:Imnal Arbitration, Vol.lﬁ(é)("'(}()‘#)- at 715 | A Jamd B
7 Status 1958-Conventi ’ e Racosiition
. s 193 ‘ention on the Recognition : -nfi
A'rb,fra] o (WWW.unC,'[r;[ O;Logmtmn and Enforcemen
NY(y(_lnvcnlion‘stutus.hunl). .
. Adea\s/uhrle!T'unuguchi and Tatsuya Nakamura, J
’ *le V oof the New York Conventi P
0 0]};_\,‘;{((,) 2008 1 Eay onvention, Journ
o iTOl:usit(])i‘l;O Ohata‘Tadashi Imai, Wased
v by @ 2 (http://www,w: A
/\()2253‘,;12 11 -()()-()()0()5()099.pdt)
2 tl :/ o a Y ‘. . .. r
P-iwww. jseinc.org/en/laws/new _arbitration act.htm|

t of Foreign
/ sytral/ ’ ]
g/uncitral/en/uncitral texts/arbitration/

Japanese Court Decisions
al of International Arbitration,

a Bulletin of Comparati
| sl el £ tin parative Law,
aseda.jp/hiken/jp/public/bulletin pdf/05/runbun/
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execution judgment was needed. It was held that this provision was
épp.licable mutatis mutandis also for foreign arbitral awards. .
= In 2003, Japan enacted a new Arbitration Law (no. 138 of 2003 ean
pased on Art. 1. the Arbitration Law contains rules which apply where
the place of arbitration is in the territory of Japan as well as rules for
gourt proceedings in connection with arbitral proceedings. Chapter Vill
deals with “Recognition and Enforcement Decisions of Arbitral
Awards”. ATt. 45 (1) stipulates that “an arbitral award (irrespective of
whether or not the place of arbitration is in the territory of Japan) shall
have the same effect as a final and conclusive judgment.”

Under Art. 46 (8) a court may dismiss the application for an
enforcement decision “only when it finds any of the grounds described in
each of the items under paragraph (2} of the preceding article present.”
Art. 45 (2) entists nine grounds and stipulates with respect to public

policy: “the-totitent of the arbitral award would be contrary to the public
policy or(good morals of Japan.’

263

) “public Policy: Basic Principles or Rules of Japanese Judicial

ro

Order
It is interesting to note that the public policy exception in Art. 45 (2)
is referring to a conflict of the content of the arbitral award with the
public policy or good morals of Japan; Japan follows with this provision
the original intent of Art. V (2) (b) of the New York Convention. It is a
matter of controversy among Japanese scholars whether a breach of
procedural public policy would be included in the public policy
literal interpretation would exclude that. But this
real importance since procedural
d the other grounds are enlistet

exception;” a
controversy does not have a
irregularities are included in Art. V (1)an
in Art. 45 (2).
Japanese courts dealt with the public policy exception several times
and always rejected it. All cases but one™ were related to the
enforcement of an arbitral award issued by the China International
Economic and Trade Arbitration Commission (CIETAC). The lapanese

2 hupy/www jseinc.org/en/laws new arbitration_act.html.

3 hitp://www.jseinc.org/en/laws new_arbitration_act.html.

264 Wiroshi Oda, Enforcement and Setting Aside of Foreign Arbitral Awards

in Jopan. 1CC International Court of Arbitration Bulletin, Vol. 212 ~2010,at13.
263 [iroshi Oda. Enforcement and Setting Aside of Foreign Arbitral Awards

in Japan, ICC International Court of Arbitration Bulletin, Vol 21/2 2010, at 15.
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may be denied: ™ however, the implementation sometimes turns out 1o k
different. The Supreme Arbitrazh Court gave guidance with respec :
the meaning of “contrary to the public policy™ and clarified the approa

of Russian courts to certain issues relating to the enforcement of aib
awards. The Overview provides that :

thcﬁ: public policy of the Russian Federation is based on the
pr.mciples of the parties” equality in civil law relations, good
faith  (bona fide behaviour) in their actions, and the
commensurability of remedies with the effects arisen from the
breach of duty and the degree of the fault.”

Section 29 of the Informational Letter No. 96 provides that

an arbitrazh court shall refuse to recognize and enforce a foreign
cgmmcrcial arbitral award if it determines that the consequences
of enforcement of such an award contradict the public order of
the Russian Federation because of a violation of the principles of
the equality of the parties in civil law relations, the bona fide
nature of their behaviour and the proportionality of the civil
liability measures taken as a result of the breach, taking into
account fault,™

74 e p— + " ’ ~
llya Nikiforov, Interpretation of Article V of the New York Convention W

R\ussmn Courts, Due Process, Arbitrability, and Public Policy Grounds forMan-
};nl()ff:elncrlt. Journal of International Arbitration, Vol. 25(6) (1980), at 789, |
Yearbook of Commercial Arbitration, Vol. XXXI1 (2007), paral4; at 487,
In Odfjell SE v. O40 Northern Machine Building Enterprise\ the Federal
A/'/)'/'l.ru:lz Court for the North-Western District, St. Petersburgapproved in its
fjccmon of March 10, 2011the standard of review taken B¢ _d:u court of first
instance as follows: An award "may be considered as beifig contrary to the
public policy of the Russian Federation if its enforcement will result in actions
that are cither directly prohibited by the law, or may cause harm to the
sovereignty or safety of the state, or impair interests of l'argc social groups, of
are mcom.patlblc with the principles of economie, political, legal systems of
states, or impair constitutional rights or freedoms of citizens, or are contrary to
the .n‘mdamcnlal principles of civil legislation, such as equal treatment of
participants,  inviolability — of  property,  freedom  of  contract.”
(\VW}:‘.kluwcrarbitration.com"pk'im.aspx‘.’ids-“»KLl-lx’A—l 152029, paras. 25).
. Odfjell SE v. O4Q Northern Machine Building Enterprise, Federal
Arbitrazh Court for the Northwestern District, Decision of March 10, 201!
(www.kluwerarbitration.com/print.aspx?ids=KL1-K A-1152029, para 26.‘ at 8).
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This is not contemplated by Art. V (2) (b) of the New York

ﬁmvention. Based on Section 29, the arbitrazh courts do not only have
'i';-check whether the enforcement of the foreign arbitral award would

yiolate Russian public policy: the arbitrazh courts also have to review
wwhether even the consequences of the recognition and the enforcement of
ihe foreign arbitral award would violate Russian public policy even if the
award itself or its enforcement does not violate Russian public policy.
The Supreme Arbitrazh Court instructed the lower arbitrazh courts that
Russian public policy contemplates the good faith and equality of parties
entering into private relations as well as the proportionality of civil law
Jiability to the breach of duty.

' However, many uncertainties in the law are not dealt with in the
(j)‘,r‘grview.—’8 The criteria contained in the Information Letter of the
Supreme Arbitrazh Court are broader than those stated in the ruling of
the Supreme.Court of the Russian Federation of 1998, and in the Bulletin
1999 no.” 3-of the same court. But some observers comment that the
Supretine Arbitrazh Court has itself sometimes applied a narrower
interpretation of the public policy ground.

C. Enforcement Despite Broad Interpretation of Public Policy

The Arbitrazh Courts received on average annually about 100
v . T ~ . 3 - 79 .
applications to recognize and enforce foreign arbitral awards; ~ there is

Section 29 of the Intormational Letter No. 96, Russia/Eurasia Newsletter of the
Section of International Law of the ABA, Spring 2009, at 11.

7 Maxim Kulkov, Enforcement of International Arbitral Awards in Russia,
ABA Teleconference Handout (November 17, 2009), at 2. Russia/Lurasia
Committee Newsletter of the Section of International Law of the ABA, Spring
2009, at 12.

® Boris Karabelnikov/Dominik Pellew, Enforcement of International
Arbitral Awards in Russia - Still A Mixed Picture, 1CC International Court of
Arbitration Bulletin, Vol. 19/No. | - 2008, at 67.

” In comparison, these courts received between about 1,000 and 1,700
applicaticns annually for setting aside domestic and international awards (llva
Nikiforov, Interpretation of Article V of the New York Convention by Russian
Courts, Due Process, Arbitrability, and Public Policy Grounds for Non-
Enforcement. Journa! of International Arbitration, Vol. 25 (6) (2008), at 790).
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no information published on how many of the applications
successful.* Some foreign arbitral awards were enforced in Russia,

‘ In 1991, in what was probably the first case involving a claimagg
from a country outside the former socialist bloc. the Moscow City (‘Guni.

erg.

allowed the enforcement of an award rendered in London on the basis of
I . M 2 ~ . . » A
the New York Convention and the 1988 decree of the Presidium of g

USSR Supreme Soviet. In another case. the Moscow City Court enforeeg
an award made in Stockholm.®'

In 1998, another Stockholm award was enforced. this time i St
Petersburg. This case reached the Supreme Court, which gave‘a?
questionable ruling, but the City Court of St. Petersburg, to which the
case was remanded, allowed enforcement.®*

In a first case after the publication of the Information Letter no. 96, 5
Dutch claimant had lent money to a Russian company and obtain::d
scv:cral arbitration awards in its favor. which the Dutch party tried to
enforce. Enforcement was denied at cassation level of th;‘ Federal
Arbitrazh court for the Eastern Siberian Region, which held that there
Was no proof” that the monies had actually been advanced and that
therefore enforcement would be a breach of public policy. The Supreme
,~I/~{71‘ri'¢1:/7 Court Presidium overtumed the cassation court's decision an&
rc-ms:latcd the first instance judgment allowing enforcement.™

The‘Supreme Arbitrazh Court held that there was no reason for
considering that public policy would be breached if enforcement were
allowed, and it further held that the cassation court had wrongly e

x'u llya Nikiforov, Interpretation of Article V of the New York Convention by
Rus:swn Courts, Due Process, Arbitrability, and Public Policy Grounds for Nom-
l-,nl(){genlclll. Journal of International Arbitration, Vel. 25(6)(1 980), at 790.

‘ " K. Hober, Enforcing Foreign Arbitral Awards in Russia, Russia and
C mn\momvealth Business Law Report (16 August 1995) at 8-10.
o l'hmshi Oda, Enforcement of International Commercial Arbitral Awards
in KE(I;\SKI. VDRW Mitteilungen 28-29 / 2006, at 36.
) Arduina v. Ul'(j{\’. 443806, May 26, 2006 (Boris Karabelnikov/Dominik
I gllcw. [:r}torccmcnt of International Arbitral Awards in Russia--Still A Mixed
l;ic:_ure;(l)( C International Court of Arbitration Bulletin, Vol. 19/No. 1 - 2008, a1
3 . 26),.
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examined the arbitral tribunal's factual findings on the advance of the
Joan monies, as this fell within the arbitral tribunal's jurisdiction.™

. There are also very restrictive interpretations of Russian public
alicy.
The Federal Arbitrazh Court for the Northwestern District enforced
an award issued by the Arbitration Institute of the Stockholm Chamber
of Commerce holding that defendant’s arguments alleging a violation of
ublic policy were going to the merits and would call for review of the
given award “which is something that the Arbitrazh court has no
guthority to do when entertaining an application for recognition and
enforcement of an arbitral award.”®

' The Federal Arbirrazh Court for the Moscow District reasoned in
2005 that the Arbitrazh Court of the City of Moscow should not have
limited itself/to the procedural norms, but should have applied Art. V of
e New otk Convention. It held that Art. V of the New York
Conveniioiy did not contain “impossibility of enforcement™ as a ground
for retusal. This ground was created by the Moscow Arbitrazh Court to
pvis2 ~recognition of the foreign award which was issued under
» NCITRAL Arbitration Rules in London.

In light of the conception of public policy set out in Art. 1193 of
the Civil Code of the Russian Federation and also in developed
court practice, the public policy of the Russian Federation means
the foundations of the social order of the Russian State. A public
policy exception is possible only in those isolated cases when
application of foreign law could produce a result that is
impermissible from the perspective of Russian legal
consciousness.™

In a case which dealt with the recognition and enforcement of an
arbitral award made in Germany, the Federal Arbitrazh Court for the
Moscow District dismissed the appeal against a judgment of the
Arbitrazh Court of the City of Moscow enforcing the award. The plaintiff

¥ Boris Karabelnikov Dominik  Pellew, Enforcement of International
Arbitral Awards in Russia - Still A Mixed Picture, 1CC International Court of
Arbitration Bulletin, Vol. 19/No. 1 - 2008, at 73.

% Dana Feed A'S v. QOO Arctic Salmon (Ycarbook of Commercial
Atbitration, Vol. XXXIII (2008), para. 19, at 664 et seq.

» Indosuez International Finance B.V. v. OAO AB Inkombank (Y earbook of
Commercial Arbitration, Vol. XXX111 (2008), para. 9, at 682 para. 9.
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haﬂd alleged that the award is contrary to public policy. The Court hel,
“The recognition and enforcement of foreign arbitral awards is gove ;
by the provision of [the 1958 New York Convention] ... .""

A basis similar to that provided by [Art. V (2) (b)] of the New Y
Convention is found in Art. 244 (1) (7) of the Arhitrazh Code.®® o

The provisions of the New York Convention do not afford the stata
courts of the country in whose territory the recognition and enforcerﬁ "
of a foreign arbitral award is sought the right to review such an award?:

the merits, and Art. 243 (4) of the Arbitrazh Code contains a direet

prohibition on such a revision of an arbitral award.™

. Moreovcr. Art. V (2) (b) of the New York Convention . . . goes o
situations where public policy is violated not by the arbitral award itseif |
. bl'll its recognition and enforcement within the territory of the state m
which enforcement is sought . . . ™ the petitioner . . . did not cite
c1rcumstqnccs that could show that enforcement of the award . . . vio]a'te-.:ci
thc public policy of the Russian Federation, by which is meant the
tu‘ndamemal principles of the legal order, gcncrull'\ recognized principles
of mora?ity and ethics, as well as the national d;‘i'crmc‘conccrns of the
country in which enforcement of the foreign arbitral award is sought.””

D. Refusal of Recognition and Enforcement
Based on inconsistent rulings and judgments, more and moi=

Russian defendants try 3 > rec iti {
. .l:m’ dg.tcndkmta try to bl().ck' the recognition and enforcement uf
oreign arbitral awards by exercising the public policy defense.”® Pussian

_ ¥ 040 Foreign Trade Enterprise Stunkoimport v. S.G. Industrial Finance
AG (‘Ycarhook of Commercial Arbitration, Vol. XXXIII (2062) *piira. 6, at 685;
the Fchral Arbitrazh Court for the Central District reconfirined this sla;ldard m.
a decision of April 09, 2009 (F10-915/09) (Dmitry Marenkov, Zur Ancrkennun;g
undl Vollstreckung von auslindischen. Schicdssiwrﬂchcn in Russland, German
Arblgalion Journal (SchiedsVZ) 2011, at 138). R ’

- Yearbook ot_ (:ommercial Arbitration, Vol. XXXIII (2008), para. 7. at 685.
- Yearbook of Commercial Arbitration, Vol. XXXI1II (2008), para. 8, at 686.
5 Y'carbook of Commercial Arbitration, Vol. XXXIII (2008), para. 9, at 686.
" Yearbook of Commercial Arbitration. Vol. XXXIII (2008). para. 10, at 686.

(_)xana Peters and Bernd Schumann, Die Anerkennung und Vollstreckung
qlxslgrlfilscher Schiedsgerichts- und  Gerichtsurteile in wirtsc};aﬁlichen
Strmttz_illcn auf dem Territorium der Russischen Forderation, Wirtschaft und
Recht in Osteuropa (WiR0) 2008, at 331. . .
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sourts seem not only to check whether the enforcement of the foreign
award itself would violate Russi;m public policy, but also if the effect of
the recognition and enforcement " of such award may be in conflict with
Russian legal fecling.

The Federal Arbitrazh Court of the East-Siberian Circuit reasoned
that it is not the award that might be considered as being in conflict with
mublic policy. but rather its recognition and enforcement; . however,
gince the lower court did not provide any evidence that recognition and
enforcement would violate Russian public policy, the decision of the
Jower court was reversed and the award of the International Commercial
Arbitration Court of the Russian Federation Chamber of Commerce and
Industry was recognized.”

Sometimes. Arbitrazh courts have tended to reject public policy
defenses based, purely on supposed errors of law or misinterpretation of
evidence by arbitral tribunals.

In the case Czech Commerce Bank v. Kamchatgasprom, the Federal
Arbiteash Court of the Fareastern Region held that an award including
¢oreround and punitive interest was not contrary to public policy.”
« owever, there is no consistency. The Federal Arbitrazh Court for the
Jaroslaw Area did not recognize and enforce a foreign award issued in the
Czech Republic because the amount of the penalty exceeded the principal
amount. The Presidium of the Federal Arbitrazh Court for the Volgo-

% Oxana Peters and Bernd Schumann, Die Anerkennung und Vollstreckung
auslindischer  Schiedsgerichts- und  Gerichtsurteile  in wirtschaftlichen
Streitfillen auf dem Territorium der Russischen Forderation, Wirtschaft und
Recht in Osteuropa (WiR0O) 2008, at 331.

* Arduina Holding B.V. v. J.S.C. Iyjno-Verhoyanskaya gornodobivaushaya
companiya, Federal Arbitrazh Court of the Fast-Siberian Circuit, October 16,
2006, Case No. A58-2103/05 (llya Nikiforov, Interpretation of Article V of the
New York Convention by Russian Courts, Due Process, Arbitrability, and
Public Policy Grounds for Non-Enforcement, Journal of International
Arbitration, Vol. 25(6) (1980), at 801 ct seq.).

% Ilya Nikiforov, interpretation of Article V of the New York Convention by
Russian Courts, Due Process, Arbitrability, and Public Policy Grounds for Non-
Enforcement, Journal of International Arbitration, Vol. 25(6) (1980), at 802.

% Boris Karabelnikov/Dominik Pellew, Enforcement of International
Arbitral Awards in Russia - Still A Mixed Picture, 1CC International Court of
Arbitration Bulletin, Vol. 19/No. 1 - 2008, at 71 fn. 23.
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\\',\‘atsk_\' region did not reverse the judgment.”” But in another cas
Supr'.eme Arbitrazh Court held that contractual penalties are partase: ;
Russl‘an lcjgal system, and, therefore, do not violate Russian public 01(')f 43
The Federal Arbitrazh Court of Moscow held that a toreign ‘Ed 1‘“?.' 4
cannot be recognized and enforced when it is based on an aJ iy ol
which violates Russian law because it is in conflict with theglsemf}:'[l
legal system, and, therefore, with Russian public policy.” 9
2009.'the Arbitrazh Court for the Ryasan area held that an arbitpal
awurdl which grants interest on penalty and on the reimbusement of 'Hm'
costs is violating Russian public policy; the argument \kils that Ru;:igg!
The Stipe zh C erruled and held that paying interest ag
a penalty or expensed legal costs is a form of compensation which i
!\'nown under ~Russiun law, and, therefore, does not violate the pfll'[;iilz
::]Ig)r::é;i‘tll?ﬁrcfoxc. it held that the arbitral award is to be recognized and

1

07 “

‘ !—cdcr_al Arbitrazh Court for the Volgo-Vyatsky Region of May 25, 2006 :
No. A 82-10555/2005-2-2 (Oxana Peters and Bcﬁ1d Si'hum:mn Dig.‘ /;;1c;ké - )"
ux?d Vo‘llts‘trcckung auslindischer  Schiedsgerichts-  und L}crichlsunei?:unf
w:{rlsc!mtl‘hchen Slrel_n‘eillcn aut dem Territorium der Russischen f:‘(')rdcr'*l’o;;

W mmhan L.md Recht in Osteuropa (WiRO) 2008, at 331). N\~
- ()(f)c:‘ls(l(();l”()ll th)c‘ Presidium of the ‘S/\(‘ of September 16, \2096, No.
i/-)liv-t )‘k_ ‘\“um\ ,-~l eters and .Bgmd Sghumann. Die  Anerkennung und
ollstreckung  ausléndischer ~ Schiedsgerichts-  und  Gerichisurteile  in
:;;lllrts‘clwtl‘hchcn Streitfillen auf dem Territorium der RU';.~:iy‘i‘,.:n.‘.l-‘(')rdcratioii
rmﬁh:ztdund(: l:c[i:l.n m/()stcuropa (WIiRO) 2008, at 331 fn.1 1. .
ederal Arbitrazh C f il 13 I
2 (Oxana Peters and‘llil‘sl(:iu:c(;ltlxgz;owl)(i)i //\\?1::!\'1 :’. Bl A’ R
ausldndische it el st siAls it ennung und Vollstreckung
auslandischer Schiedsgerichts-  und ~ Gerichtsurteile  in  wirtschaftlichen
Strcltt:}llcn auf dem Territorium der Russischen Forderation, Wirtschafi und
Rccllem Osteuropa (WiR0) 2008, at 331). ‘ R
aus!:indprﬁ;ilf} “"thlrcnko\".. /,ur' Ancrkcnnung und  Vollstreckung  von |
islandischen - Schiedsspriichen  in Russland, German  Arbitrati I ]
(SchiedsVZ) 2011, at 137. A
ot 3
Dmitry  Marenkov, Zur Anerkennung  und  Vollstreckung  von

ausliindi;chcn SChl-Cd\\' tiche i j
. : h v S8 pruLth in  Russls 1N 3 < itrati
(S .hl ' “V/) ()l IQ a[ l 9 58 lnd (l&,nndn /\rhnrd[l()n J()U“lal
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g. Very Broad Interpretation Leading to Refusal

Despite the decisions which made foreign arbitral awards
e, a Russian expert commented in 1999 that “many Russian
courts, as before, do not understand that their power is limited by the
Mew York Convention, a;‘lg that they are not entitled to review an arbitral
award on its merits.”'"?  Karabelnikow/Pellew analyzed 30 cases
claims for enforcement of foreign arbitral awards subsequent
2002. Fewer than 50 percent of these claims for

@ﬂforceabl

involving
1o September 1, )
enforcement were granted.'”

.In many cases, the Russian respondent alleged that the award

violated Russian public policy in the definition of “fundamental
] . q o 10U - » o m .
principles of Russian law™.'"" Public policy, interpreted broadly, remains
ghe primary greund on which Russian parties seek to have awards set
] . 103
aside or refused enforcement.
1~ Social and Economic Interest

As reported, the term “public policy™ includes the social and
s-onomic interest of a city. a region or the Russian nation.

n United World v. Krasny Yakor, a 2003 case, for example. the
Federal Arbitrazh Court for the Volgo-Vyatsky Region refused
enforcement of an 1CC award of October 20, 2000 in the amount of less
than USD 37,600 as this could (among other things) lead to the
defendant's insolvency, which in turn could “negatively impact on the

102 Ajexander Mouranov & Natalia Toupikina-Holm, Enforcement m
Russia; Chronology of a Loan Recovery, Stockholm Arbitration Report 1999:2,
at 137.

13 Boris  Karabelnikov/Dominik Pellew, Enforcement of International
Arbitral Awards in Russia - Still A Mixed Picture, ICC International Court of
Arbitration Bulletin. Vol. 19/No. 1 - 2008, at 68; Elena Vinogradova says in her
paper "Enforcement of the Arbitral Awards and Interim Measures in Russia” of
November 01. 2007 that the success rates are about 80 per cent, but she does not
distinguish between domestic and foreign awards.

103 Boris  Karabelnikov/Dominik Pellew, Enforcement of International
Arbitral Awards in Russia - Still A Mixed Picture, ICC International Court of
Arbitration Bulletin, Vol. 19/No. | - 2008, at 71.

195 tiroshi Oda. Enforcement of International Commercial Arbitral Awards

in Russia, VDRW Mitteilungen 28-29 /2006, at 38.
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or phrase occurring therein should receive, consisting with g
- . . -
literal and dramatical sense, a liberal construction.””

This would imply that the defence of public policy which g
permissible under Section 7 (1) (b) (i) should be constryed
narrowly. In this context, it would also be of relevance to
mention that under Article I (e) of the Geneva Convention of
1927, it is permissible to raise objection to the enforcement of
arbitral award on the ground that the recognition or enforcement
of the award is contrary to the public policy or to the principles
of the law of the country in which it is sought to be relied upon.
To the same effect is the provision in Section 7 (1) of the
Protocol and Convention Act of 1937 which requires that the
enforcement of the foreign award must not be contrary to the
public policy or the law of India. Since the expression 'public
policy' covers the field not covered by the words 'and the law of
India’ which follow the said expression, contravention of law
alone will not attract the bar of public policy and something

more than contravention of law is required.”™

After all this detailed explanation. the Supreme Court of lndia
construed the term “public policy™ under Section 7 (1) (b) (ii) of the
Foreign Awards Act, 1961 as follows:

Article V (2) (b) of the New York Convention of 1958 and
Section 7 (1} (b) (ii) of the Foreign Awards Act do not postulate
refusal of recognition and enforcement of a foreign award omthe
ground that it is contrary to the law of the coudity of
enforcement and the ground of challenge is confined, ‘to the
recognition and enforcement being contrary to the pubhiic policy
of the country in which the award is said to be enforeed. There is
nothing to indicate that the expression “public policy™ in Article
V (2) (b) of the New York Convention and Section 7 (1) (b) (ii)
of the Foreign Awards Act is not used in the same sense in which

" (1984) 4 SCC 679/723 para. 50; Renmusagar Power Co. Lid. v. General
Electric Co., 1994 SCC Suppl. (1), para. 64, at 681; Yearbook of Commercial
Arbig‘rgtion. Vol. XX (1995), para. 38, at 701.

** Renusagar Power Co. Lid. v. General Electric Co.. 1994 SCC Suppl
(1). para. 65, at 681 et seq.: Yearbook of Commercial Arbitration, Vol. XX
(1995), para. 38, at 701,
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it was used in Article I (¢) of the New York Convention of 1927
and Section 7 (1) of the Protocol and Convention Act of 1937.
This would mean that "public policy' in Section 7 (1} (b) (ii) has
been used in a narrower sense and in order to attract the bar of
public policy the enforcement of the award must invoke
something more than the violation of the law of India. Since the
Foreigh Awards Act is concerned with recognition and
enforcement of foreign awards which are governed by the
principles of private international law, the expression 'public
policy' in S. 7 (1) (b} (ii) of the Foreign Awards Act must
necessarily be construed in the sense the doctrine of public policy
is applied in the field of private international law: applying the
said criteria it must be held that the enforcement of a foreign
award would be contrary to (i) fundamental policy of Indian law;
or (ii) th= interest of India; or (iii) justice or morulil_\a“"'

The'\Supreme Court of India went on to very rightly give narrow
intervretation to the words “public policy™ and held that

1. a violation of the Foreign Exchange Regulation Act 1973
(FERA)

2. payment of interest on interest (compound interest),
3. payment of damages on damages, and

4. the possibility of unjust enrichment by General Electric

did not amount to or was not contrary to the public policy of India.™"

Renusagar thus was very correctly decided when the Indian Supreme
Court took a narrow view of the term “public policy™, thus leaving little
scope of judicial interference in arbitral proceedings in the final
determination of awards.™"”

O Renusagar Power Co. Ltd. v. General Electric Co., 1994 SCC Suppl.
(1), para. 66, at 682: Yearbook of Commercial Arbitration, Vol. XX (1995).
para. 39, at 701 et seq.

M Renusagar Power Co. Ltd. v. General Electric Co.. 1994 SCC Suppl.
(1), para. 67, at 682; Yearbook of Commercial Arbitration, Vol. XX (1995),
para, 40 et seq., at 702 et seq.

DS, Chopra, Supreme Court's Role vis-a-vis Indian Arbitration and
Conciliation Act, 1996, at 8.
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. With these clear words and this learned and elaborate decision
historic ruling, one would have thought that the interpretation of the te;r;
“public policy™ of Article V (2) (b) under Indian law would have been
resolved forever.

3. Application of the Public Policy Exception under the Arbitration
and Conciliation Act 1996

The Arbitration and Conciliation Act, 1996 has not worked out the
way or the manner in which it was intended. The enactment of the 1996
:‘}cl was initiz}l{) met with approbation by the Supreme Court in cageg
like Konkan:™ it stated clearly that the provision of the 1996 Agy
uncquivocally indicate that the Act limits court intervention with an
arbitral process to }he minimum, but subsequent reality, however has
been far from ideal.™ . ,

The term “public policy™ has undergone a paradigm shift since the
enactment of the Arbitration and Conciliation Act, 1996 by virtue of
sporadic judicial interpretation. The Supreme Court of India deliberately
expanded its extraterritorial jurisdiction and sanctioned interventions in
international arbitral awards.’®

Despite preceding cases where the Supreme Court held that “public
policy™ is to be interpreted in a restrictive manner and that a breach of
“public policy” involves “something more than a mere violation of
Indian law”, the Supreme Court now expanded the interpretation arid
application of “public policy™ gradually. The narrow definition of puklia
policy was changed significantly a few vears later.

a) Definition of Public Policy Changed in the Saw Pipes
Case—"Patent lllegality™
At first view one could argue that this case relqs ‘not to the
enforcement of a foreign arbitral award but 1o a domestic arbitration®

303 - " . :

- Konkan Railway Corporation v. Mehul Construction, 2000 (7) SCC 201.
' ~ Shalini lyengar and Precta Dhar, The Road Less Travelled: Arbitration
in India, at 12.

WS ’ . 4 . 2 <

' Tamg Hazan, India's Commitment and Challenge to the International
Arbitration: A Setback for Arbitration and Investors or the Neo-Dimension for
the International Arbitration, at 3.

306 = 1 e s - 4 T - B .

4 l.-ah S Nariman, The Function and Utihity of International Commerciai
Arbflmlfon in International Trade and Investment, in: Indian Council of
Arbitration Journal, Vol. XLIl No. 3 & 4 (October-December 2007 & January-
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where the arbitral award could be reviewed by the courts on ditferent
standards than in a procedure tor the enforcement of a foreign arbitral

'award. But the decision of the Supreme Court of India has a dominant

influence in later interpretations of the public policy exception in India
and was also applied to foreign awards.”"

The Indian Public Sector Undertaking Oil and Natural Gas
Corporation Ltd. (ONGC) had made a tender for the supply of casing
pipes. The offer of Saw Pipes Ltd (Saw Pipes) was accepted and it had to
deliver the goods by a specified date. Saw Pipes' delivery was late
because its Italian supplier of raw material was late due to general strikes
of steel mill workers. ONGC accepted late delivery but demanded
damages which it did withhold and deduct from the purchase price. The
arbitral tribunal held that only some of the withheld amounts were
justified and cather amounts were wrongfully withheld; it rejected the
demanded~tighidated damages because ONGC had not suffered any
damage (GNGC alleged that the award was in conflict with Sect. 74 of
the Iadian Contract Act which permits liquidated damages; therefore,
ONGChalleged that the award would violate public policy and it applied
£or setting aside the award at the Bombay High Court but was dismissed
as was the appeal to a bench of the Bombay High Court.’™

The Supreme Court of India had to decide whether the court would
have jurisdiction under Section 34 of the Arbitration and Conciliation
Act, 1996 to set aside an arbitral award which is patently illegal or
contrary to substantive provisions of Indian law, the Arbitration and
Conciliation Act, 1996, or the terms of the contract.™”

On April 17, 2003, the Supreme Court held that an award which is
“contrary 1o substantive provisions of law or the provisions of the

March 2008), at 13: Sidharth Sharma, Public Pelicy Under the Indian
Arbitration Act, In Defence of the Indian Supreme Court's Judgment in ONGC
v. Saw Pipes, Joumnal of International Arbitration 26(1) {2009}, at 140.

%7 0On October 12, 2011, in Phulchand Exports Lid. v. Ooo Patriot, the
Indian Supreme Court referred to its decision in Saw Pipes and confirmed that
the expression "public policy of India" used in Section 48 (2) (b) has the same
meaning as in Section 34 of the Indian Arbitration and Conciliation Act, 1996
(http://indiankanoon.org/doc/ 1049823, para. 13, at 5).

S 0il and  Natwral Gas Corporation  Lid v, Saw Pipes Ltd.,
http://indiankanoon.org'doc/91924 1/, at 16 et seq.

“0il and Nawwal Gas Corporation Lid v. Saw Pipes Ltd.,
http://indiankanoon.org/doc/919241/, at 1.




