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those costs are borne or shared, to determine their impact on the economics of the deal,
before the parties are committed to proceeding with it. In this regard, the reason for th
structure (to accommodate the lessor or the lessee) will play a role but, ultimately, the
relative bargaining power of the parties will determine.

A useful source of reference in this regard is Advanced Contract and Opinion
Practices under the Cape Town Convention®

closing.*”

Having determined the structure of the lease, the parties are then in a position tq
enter into a letter of intent (which will be examined next) setting out the principa
commercial terms of the desired leasing transaction. Alternatively, they may, if they sg
wish, reverse the order and agree the letter of intent first, leaving the precise structuring
of the lease to be determined after the letter of intent is signed but before definitive
lease documentation is agreed.

§2.03 THE LETTER OF INTENT

The lease is almost always preceded by a letter of intent*® which sets out in sumimary
form the principal terms. Legal issues here include the binding versus non-binding
letter of credit and the issue of refundability of the deposit which is typically paid upon
execution of the letter of intent so that the aircraft will be removed from the market
pending negotiation and execution of the definitive lease.

With a non-binding letter of intent, or other letter of intent that does not include
a deposit which is forfeitable in certain events, the lessor will have little motivation to
remove the aircraft from the market.

The letter of intent is normally signed as soon as commercial agreement is
reached in principle between the lessor and the airline with respect to the leasiu of the
aircraft. It will normally set out*® the main commercial provisions, such as toe parties,
the aircraft, the target delivery date and lease term, the rent and oiher payment
provisions (such as security deposit and maintenance reserves), any pre-approved
subleasing by the lessee, key insurance requirements (such as siipulated loss value,
minimum liability coverage and maximum deductible), and ¢elivery and redelivery
locations and (to a greater or lesser degree) conditions.

It is very desirable for a letter of intent to be reviewed by legal counsel to both
parties (without slowing down the process unduly) since other matters, such as the
governing law and jurisdiction provisions, the timeline for requisite corporate approv-
als subject to which the letter is signed, and other legal matters such as those identified
above should be set out.

45.  Legal Advisory Panel of the Aviation Working Group, Advanced Contract and Opinion Practices
under the Cape Town Convention, Cape Town Paper Series, Volume 2, Unidroit, 2008.

46. Considered at §3.01, §3.10, §3.15[C], et seq., infra.

47. Ibid., at vii.

48.  Also commonly referred to as a term sheet or memorandum of understanding.

49. See Bunker D.H., International Alrcraft Financing, Volume 2: Specific Documents, IATA, 2005,
at 19-37.
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The more detailed the letter of intent, the less negotiation, i.n lttlleory. there ‘should
hen it comes time to negotiate the lease itself and other dgf1n1t1ve legal documen-
be'W lthough this is not always the case. For example, if the lessor has legal,
tfluon’- 1 or ofher restrictions on where it can permit the lessee to operate the aircraft,
.{manCllf(;gbe rudent to raise the issue at the letter of intent stage rather than leaving it
f w'outhe d:finitive documentation, since such particular requirements could run
P to the lessee’s immediate or potential future plans for the aircraft.
Comral-rIZving agreed the letter of intent, the matter of drafting the lease is then turned
to the legal counsel for the parties, with coun.sel to th§ lessor normally pm;iding _the
first draft (after technical and commercial review by his or her co]lf‘aagues] or review
4 unsel to the lessee. This author has often noted that the lawyer’s task at this point
Iijsytgosay in between 100 and 200 pages what th‘e.parties had alr.eady agreed (tjof'm f_ewer
than 20 pages in the letter of intent - the addlt}onal pages b_emg accounte. or mt tno
small measure by consideration of the legal considerations which are the subject matter
¢ thlsi*’(‘:;ocr:f;es where the Cape Town Convention applies,” the Advanced Contracr‘ and
Opinion Practices under the Cape Town Convention“gpubhshed by the Legal Adwso;y
Panel of the A viation Working Group® recommends™ that the letter of intent should be
binding i1 orger:
', to constitute an ‘agreement for registration’ if the in.lended nationality
~ registration of the aircraft is to be the connecting factor under

Article 3(3);* or . et .
2. tocreate an enforceable obligation to remove prospective rgglstr._atmns if the
Transaction does not close or the beneficiary of such registration ceases to

have an interest.

That same publication also advises™ that the letter of intent should make clear which
international interests thereunder are to be registered pursuant tg the Cape Tgwn
Convention but even if this is not done, it should be clear from the mtere§ts Prowded
for in letter of intent and the provisions of the Cape Town Convention which interests
are registrable thereunder and which are not. - _

Typically, with a binding letter of intent, the lessee will pay a deposit to the lessor
in consideration of lessor’s removal of the aircraft from the market.

50. Considered infra at §3.01, §3.10, §3.15[C] and elsew:here. _

51.  Advanced Contract and Opinion Practices under the Cape Town Convention, Cape Town Paper
Series 2, Volume 2, The Legal Advisory Panel of the Aviation WOrkmg Group, 2008. ’

52. An industry association of leading aircraft and aircraft engine manufacturers, lessor an
financiers: see http://www.awg.aero.

53. Atll], ) ! < )

54. This provides for applicability of the Cape Town Convention where the aircraft is 1eglare:edfm
the aircraft register of a contracting State or is to be so registered pursuant to an agreement for
such registration in addition to Article 3(1) which provides for applicability of the Cape Town
Convention where the lessee is situated in a contracting State. )

55. Prospective international interests may be registered under the Ca_pe Town Cot_wenc{mn
pursuant to Article 6 but there should be a mechanism to remove them if the transaction does
not close.

56. At 12.
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In JSD Corporation PTE Ltd v. Al Waha Capital PISC and Second Waha Leg,
Limited,* before Smith J in the English High Court, the plaintiff sought the return of

deposit paid by it under a letter of intent for the purchase by it of an aircraft where he
sale did not proceed. "

total loss of the aircraft or a default by seller, either of which event would result in thg
deposit being returned to the buyer.

In its defence, the plaintiff argued that the defendant did not negotiate in gogy
faith to finalize the documentation. Smith J was clear that there is no such obligatigy
under English law. He held, however, that the defendant was in breach of the terms gf

consideration for their removal of the aircraft from the market, all marketing effortg
immediately cease and all advertisements lined up be cancelled.

Consistent with this approach, in Tandrin Aviation Holdings Ltd v. Aero Toy Store
LLC,*® the English Commercial Court upheld a seller’s right to keep a deposit under 7

refused to complete the aircraft purchase,

Finally, if the obligation of either party to proceed is subject to its obtaining tne
approval of its board of directors, or to a satisfactory inspection of the aircraft by tha
lessee, or to any other condition or contingency, this should be made clear in the 'stter
of intent, together with a clear deadline by which the conditions must be mat; failing
which the letter of intent should terminate and the deposit be returned. to-the lessee,

On the other hand, if the conditions are met, typically, the deposii-aid under the

letter of intent is applied towards the deposit payable under the leate once definitive
lease documentation is signed.

§2.04 THE JURISDICTIONAL QUESTIONNAIRE

The jurisdictional questionnaire is a vital tool to help the lawyer assess the risk of
leasing to an airline incorporated in a particular jurisdiction and allowing it to register
the aircraft on that country’s or another country’s register.

Issues here include many of the items that will later be covered in the legal
opinion to be given by the airline’s lawyers to the lea sing company but in general terms

57.  [2009] EWHC 583 (Ch).
58.  [2010] EWHC 40.
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: i s which
identify jurisdictional risk and to determine any tax or legal issues w
tol
to help

ﬂ ct i 1.
ni ht atie e SU‘UCIUT[Ilg Of the dea - ;
vg F r am ]le if the E”g[isl COUTrLS are ¢ t osen as a forum for settlement 0[ (l t

or ex £l ¥ 1Isputes

e S srribi 4 nt? If
he lease, will the courts of the airline’s jurisdiction enforce such judgme
under the ’ dily enforce an arbitral award?
ey more readily er y . . . e
not, woulci thsoz will usually obtain such questionnaire from its local counsel in th
The les

jction in question. S ; o r's counsel
:FU ical areas covered in a jurisdictional questionnaire given by lesso
yp1

de those set out at Annex 5.

jurisd
inclu

§2.05 THE LEGAL OPINION

i i is signed and is a
inion i i t obtained until after the lease is sig
opinion is typically no ] iyt
goe le'ga’] tolihe lessor’s obligation to deliver the aircraft to the lessee. Nevertheless, L
St | ve S
- ntents should be discovered beforehand pursuant to a draft opinion so ied -
b :.(a)in any unpleasant surprises. It typically covers many of the ma_tters co:eecmc
B C}?Itlhe jurisdictional questionnaire (as to which, see §2.04 supra) but 115 m?lre ‘]I;Sqee‘;
bm]' \szith the lease in hand, rather than leases in general, and a 50. he ) S
) i i a).
draling tations and warranties in the lease itself (as to which, §ee §3.Q4 zr.lfr o o
represeil Ne al opinion should be addressed to the lessor and (if any) its financie s
S oo be expected to contain
le to the lessor, and can be exp .
iven Lv counsel to lessee acceptab - _ =
a3 s)assumptions and qualifications which should be checked against typi
v arou
ciactice for reasonableness. B v
The legal opinion should reference whether or not th? ape T _ hew
licable. It is applicable where the lease constitutes an mtemanona[dmteresrt e
i ' i i irframe is registered as part o
i i be registered if the airfr . _
Article 2 thereof which may d if 1 : : e e
i i i if the engine is registered as p :
ft in a contracting State, if : ; ; : * o
almtr:acting State or otherwise the engine is located in a contracting State™ or if
con! : o
is si i te.
is situated in a contracting Sta o '
lesseeFor transactions to which the Cape Town Convention is applicable, th- Leg:;
iati i 2 tain recommendations
i Working Group® has made cer :
Advisory Panel of the Aviation : v
isi i i Cape Town Convention as w
to provisions dealing with the ; : i
qu:lifications. Interestingly, a footnote to its recommendation provides

: - - 2
Law firms may give an opinion on the Convention as a matter otA mternéuotr:itlian
even though they are not counsel in the jurisdiction of any particular Con g

' fi i i have no
j i ini lessors’ financiers with whom they
: ect to extension of the opinion to : er e o
- é?::;erefﬁi\g[?;ﬂ}lu; but lessors may respond that there is no additional cost involved 2
additional obligation on the part of the airlines.
60. Article [V(1) of the Aircraft Protocol thereto.

: i of the Convention. ‘ _ LT
g; irdt;gric‘zfiléontraa and Opinion Practices under the Cape Town Convention, Cape To p

Series 2, Volume 2, The Legal Advisory Panel of the Aviation Working Group, 2008, 25 et seq.
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State. A legal opinion should cover the law of the Contracting State where the
aircraft is registered... and also, if not the same, where the debtor® is situated...

Typical areas covered in a legal opinion on a lease given by lessee’s counsel inclygg
those set out at Annex 6.

§2.06 THE LAYOUT OF THE LEASE

Before examining the lease itself in detail, the overall typical layout of the lease will bg
examined first. Aircraft operating leases are typically fairly long documents, as noted,
often between 100 and 200 pages in length, but, even if the order may differ
somewhat, typically, they may be seen as narratives with a start, pre-delivery (the
period before the leasing of the aircraft begins), a middle, post-delivery (the period

when the aircraft is on lease) and an end, post-lease term (the period after the leasing;
of the aircraft ends).

[A] Pre-delivery

Parties: The lease will, of course, need to state who are the parties to the lease so that
the contract parties are clear. Often guarantors will be necessary also where the
contract party is of insufficient credit, but the guarantee will normally be set out in 3
standalone document.®

Recitals: Although not essential, it is useful to set out recitals showing the
background to the lease as an aid to the reader in reading the substantive provisions of $
the lease itself.

For example, if the lease is part of a sale and lease back deal whereby the essor
purchases the aircraft from the lessee and then immediately leases it back to thé lessee,
setting forth this fact in the recitals will make apparent to the reader why, lateron in the
lease, there are no delivery conditions which must be met before the lessas is obliged
to accept the aircraft from the lessor.®®

Definitions: Rather than setting out what is meant by terms each time they are
used, or defining them in different places throughout the documient, which may make
reference difficult, it is also an aid to the reader to set out.ircone place, either here or
in a schedule to the lease, the agreed meaning of certain termis, such as what is meant
by an Engine Shop Visit, or a Business Day, where the meaning may not be completely
clear simply by reference to industry usage.®’

Representations and Warranties: The representations and warranties actually fall
both into the start and the middle in this view of the lease as narrative.

63. Under Article 1(r) of the Cape Town Convention, the term ‘debtor’ where used in the
Convention includes “a lessee under a leasing agreement’ inter alia.

64. See, for example, Bunker D.H., International Aircraft Financing, Volume 2: Specific Documents,
IATA (2005) at 47-238.

65. See §3.01 infra.

66. See §3.02 infra.

67. See §3.03 and Section 1 of the Supplement infra.

24

§2.06(B]

Chapter 2: Overview

lthough they are set out together, representations are pre—contr.actual indu?e—
- de by each party to the other to enter into the contract in the first place, with
a

gaents o breach, whereas warranties are part of the contract itself, with legally

ies for their

remedies ‘ Plii

..inet remedies for their breach. - .

dlsum(:jt nditions Precedent: Conditions precedent are those conditions which must be
0

<fied by one party before the obligations of the other party take effect. If'o_r example,
e ot want to be obliged to deliver the aircraft to the lessee until it has been
a lessor mlaYtﬂ onth’s rent and been assured that the aircraft is insured by the lessee.
paid the fll'Sl :;ee may not want to be obliged to take delivery of the aircraft from the
b ewise, -Ell tie lessor has title to that aircraft (a concern particularly for new .aircraft
IES:OESU;:HE thé lessor will want to conclude a lease for an aircraft which the
orde

] fiso ey
manufacturer has not yet delivered to it).°

[B] Post-delivery

ing clarified who the parties are, the background to the lease, the n}eaning of the
- d in i*_ the inducements each party made to the other to enter into the lease,
[ermshusfomi‘iﬁl{s which each party must first satisfy before the aircraft is deli\./ered
aﬂﬁt tehe lease, the middle part of the lease in this narrative is next to be examined.
4 er"‘ei 11 and Delivery: This is the core of the lease contract where the lessor and
lnc:aoAng.’ee that the lessor shall lease the aircraft to the lessee, aI.ld the lessee shall Eeea;,te
f‘;ﬂ aircraft from the lessor, on and subject to the 1erm.s set out in the 1ea§e agreem 0;
"1:he lease will make clear what the term of the lease is, and any_extensmn tc)ipnonz °
early termination options to that term. It will also set out the. dellvery.p.roce ult;.;SEd »
(although this may also be seen as par;l oi the st?aurt] the physical condition req

i ime of delivery to the lessee.
& AT’C;?rf;:rztts}:l?l“E:}lease will alio make clear what .secgrity deposit, if any, IEUSt bg
paid by the lessee to the lessor as security for its obllgatlor'ls, what rent must .L; pil
and when throughout the term of the lease, and v&fhat- maintenance reserves, i at ﬁ/e
must be paid by the lessee to the lessor. The obhgat.aon of thfe lelssor ;ohre;urn b
security deposit may be set out here or elsewhere, as will 'the obhgatlo].l oft g ;ss% .
return any maintenance reserves to the lessee (or any th1‘rd party dF:SLgILate y?ll
it performs certain scheduled maintenance work to ‘thelalrcraft durmg.t e term.
Taxes: The lease will set out the respective obligations of the pa.rtles for payment

of taxes in connection with the leasing of the aircraft and which tax risks are borne by

which party.™

68. See §3.04 and Section 2 of the Supplement infra.
69. See §3.05 and Section 3 of the Supplement z_nf_ra.
70. See §3.06 and Section 4 of the Supplement z_n,fra.
71. See §3.07 and Section 5 of the Supplement {nfra.
72.  See §3.08 and Section 5 of the Supplement infra.
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that is the doctrine of renvoi does not apply’. Gerber®™ has commented that g
judgment, harsh in its effect:%"

In order to overcome differing interpretations of, and problems involving renvo;, o
of private international law, and the risk of application of national law to what are
inherently
Aircraft Protocol thereto provided for an ‘international interest’
(defined to include (i) airframes which can carry at least eight persons including crey
or goods in excess of 2,750 kg, (ii) aircraft engines having at least 1,750 Ib of Lift for jgg
engines or otherwise at least 550 rated take off shaft horsepower and (iii) helicoptery
which can carry at least five persons including crew or goods in excess of 450 kg) '

Town Convention which:

could probably be criticized as focusing overly on the hypothetical problems that

might occur while ignoring the reasonable justifications of the particular facts of
this case.

internationally moveable assets, the Cape Town Convention 2001 g J.IV;
in aircraft objegy

Sir Roy Goode describes the ‘international interest’ as a creature of the Capgl

in principle is not dependent on national law. It is therefore irrelevant that the
international interest has no counterpart under the otherwise applicable law or
that the latter does not recognise non-possessory security at all. Once the condi-
tions of the Convention have been satisfied an international interest comes into
existence, even if fulfillment of those conditions would not suffice to create an
interest under national law or would require further formalities in order to be
effective. In this sense, the international interest is an autonomous interest,
However, it is not wholly independent of national law, which continues to govern
the question of whether an agreement exists between the parties at all....*"® ;‘

Sir Roy continues that the creation of interests under national law is not precludea. argd
that ‘in most cases’ an interest arising under national law under a leasing agrecment
will constitute both an international interest and a domestic interest, but that “usually'
the international interest will give stronger rights than a purely domesti ititerest, since
the former overrides even unregistrable unregistered interests whereas the latter may.

not.

Protocol, the Geneva Convention for signatories thereto to' tiie

277

The Cape Town Convention*”® supersedes, pursuant {0 Article XXIII of the
extent that the Cape

275;

276.

277.
278.

. Gerber D.N., Aircraft Finance Issues: The Blue Sky Ruling; The New ASU and the ‘Home Country’

Rule’; and Recent Developments at the FAA Registry, a paper presented at the American Bar
Association Air and Space Law Forum 2010 Annual Meeting in Seattle, Washington on 26 Oct.
2010.

The mortgage had been perfected under the laws of the lex registri, which laws, under the
private international laws of the lex situs applied, but had not been perfected under the laws of ‘u
the lex situs, and thus was held not to have been perfected. ‘
Sir Roy Goode, The International Interest
Review of Private Law 1-2004, at 24.

Ibid.

Article XXIII of the Aircraft Protocol.

as an Autonomous Property Interest, European
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Convention applies.*”” International interests may be registered in respect of

a‘v.mﬁ objects if the airframe is registered as part of an aircraft in a contracting State,

w;raengine is registered as part of an aircraft in a contracting State or otherwise the
e

if t

e is located in a contracting State** or if the debtor (or lessee) is situated in a
engln! 281

: cting State. ) )

camfi)nce registered, international interests (pursuant to Article 29(1) of the Cape

convention), have ‘priority over any other interest subsequently registered and
Town;m unregistered interest’. An ‘unregistered interest’ is defined in Article 1 to
ﬁ:f];de non-consensual rights or interests. ; 1

The Geneva Convention does not create any rights or govern m.:n.tters sucl{ as the
transfer of title to engines.*® It is a conflict of laws treaty that deals with recognition of
rights, not a substantive treaty that creates rights. - . .

Honnebier’s** view of the background to this is that, 11nmfad1ateiy after World
War 11, a substantive treaty on rights in aircraft was not fea_slble: so the G?neva
Convention was entered into as a provisional body of rules. leew1se,_ according to
Rosales, the drafters of the Geneva Con_vention initially !wped to estal:fhsh a substan-
tive treaty mortgage or charge on aircraft, or at least a uniform rec-ordat[on s‘ystem_ ; hui
found that wauld be too radical a departure in the face of great divergence in nationa
e Y
conce’??fﬁenem Convention only deals with four types of consensually c.reated Tights
and de<c not deal with non-consensual rights s_uch as accretion or accession of title to
accraft engines by operation of law at all. Both Honnebie.r, on the one hand, and
Releaux and Tonnaer, on the other hand, agree, albeit for different reasons, as to the
inadequacy of the Geneva Convention in this regard and the need for the solution set
out in the Cape Town Convention. .

The Cape Town Convention creates an international interest Wth.h .can be
registered in respect of aircraft engines over a certain size (see.supra). This interna-
tional interest under Article 29(1) has ‘priority over any other interest subsequently

Article XXIII of the Aircraft Protocol goes on to provide: ‘However, with respect to rights or
interests not covered or affected by the present Convention, the Geneva Convention shall not
be superseded’.

Article IV(1) of the Aircraft Protocol.

Article 3(1) of the Convention. o )

As Honnebier puts it: ‘the Convention takes no account of new developmems in mtern‘_atmnal
financing practice, such as the fact that at present aircraft engines are 'fmanced and registered
separately’: The Convention on International Interests in Mobile Equipment an_d the Aircraft
Equipment Protocol will encourage European property law reform, 1 (2004) Edinburgh Law,
Review 115. ' _ ‘ | _
Honnebier B.P., The European air transport sector requires an international solid regime
facilitating aircraft financing: The Cape Town Convention, Tijdschrift Vervoer + Recht, 2007-5,
at4.2 and 4.3. ] - ) )
Rosales R., Recordation of Rights in Aircraft and Intemano;:mi Recognition: A Comparison
between the American and Canadian Situations, Annals of Air and Space Law, Volume XVI,
1991, at 209-210.

279,

280.
28].
282.

283.

284,

93



§3.10([B] Donal Patrick Hapyg

registered and over an unregistered interest’.** An ‘unregistered interest’ is defingg
include non-consensual rights or interests.

Thus, a duly registered international interest in an aircraft engine under the
Town Convention prevails over a non-consensual right or interest such as a transfel,};
title to an aircraft engine by operation of law by reason of its installation on aANothy,
aircraft even if, under some applicable national property law, such installation wq 9:'-
otherwise vest title to the engine in the owner of the aircraft. 1

There is some difference of legal opinion as to whether, for example, under he
law of the Kingdom of the Netherlands®® title to engines passes to the airframe oype
upon installation thereon. Honnebier* argues that under such law there s po
accession of title engines to the title of the aircraft on which it is installed. He cites tyqg
cases which decided against such accession: AAR Alrcraft & Engine Group v. Aergys
ings** and Volvo Aero Leasing v. AVIA Air,”® decided on the basis of the prevailing
industry view.

The argument in favour of engine accession is based on Article 8:3a(2) of the Cjy
Code of the Netherlands, which provides that:

[t]he airframe, engines, propellers, radio apparatus, and all other goods intended l
for use in or on the machine ‘(toestel)’, regardless whether installed therein or

temporarily separated there from, are a component part ‘(bestanddeel)’ of the
aircraft.?*

Nevertheless, even those who argue that it does agree that this will no longer be the
case once the Netherlands ratifies the Cape Town Convention. 2°!

Finally, in this regard, it should be noted that the Cape Town Convention®* has '
not yet been as widely adopted as the Geneva Convention®® even though, for thoay
States bound by it, the Cape Town Convention supersedes®® the Geneva Conventingt,
the extent of rights or interests covered by the Cape Town Convention. As noted acuve,
the Geneva Convention was only intended as provisional in nature given the inability

285. Registration ensures that application of the principle of title preservativiv-and overrides any.
contrary local law of contracting States. See French D., Legal considerations for aircraft engine
financiers, Airfinance Journal, Jul. 2008 Supplement, at 23.

286. Bearing in mind that within the Kingdom of the Netherlanai ihere are three separate.
jurisdictions, the Netherlands, the Netherlands Antilles and. famina, each with its own Civil
Code and that, accordingly, jurisprudential results in one jurisdiction may not necessarily be
followed in the others.

287. Honnebier B.P., Clarifying the Alleged Issues Concerning the Financing of Aircraft Engines:
Some Comments to the Alleged Pitfalls Arising Under Dutch, German and International Law as
Proposed, ZLW 3/2007, at 33-44.

288. Court of Appeal, Den Bosch, The Netherlands, 15 Aug. 2002.

289. Summary Proceedings, Court of First Instance of Aruba, 25 Jun. 2003.

290.

http://lincolngomez.com/2010/02/1 1/avialion-engineg-doctrine-accession—gomez—bikker-
arub on 18 Apr. 2011.

291. See e.g. Crans B., Aircraft finance below sea level, Airfinance Journal Supplement, Jul. 2008,
at 39.

292, At the time of writing, 36 States are party thereto - see http://www2.icao.int/en/leb/
List%200f%ZOParties/capetuwn-prot_en.pdf on 6 Apr. 2011,

293. At the time of writing, 89 States are party thereto - see http://www2.icao.int/en/leb/
List % ZUOI%ZOParties/Genev_en.pdf on 6 Apr. 2011.

294. Pursuant to Article XXIII of the Aircraft Protocol.
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o agree substantive rules at that time. The Cape Towp (?onvention is prok;)f
; ement on substantive rules could be reached, thus obviating the need for the
jpat ?g're | solution set out in the Geneva Convention.
3 wsmnammary it could be said that neither the Cape Town Convention nor the
. Csz)lnvemio,n deals explicitly with transfer of title to engines by operation gt_law
g he Geneva Convention had no effect on such transfer whereas the provisions
o Town Convention, which is growing in importance as it is increasingly
gk ga]fe more and more States, take precedence over any such transfer under
ad?if)fal pT’DpErty law rules so long as the proper registration in respect of the
i i i in the engine is made.
mtematlztegr:t[;;e;;s;ll;atter ingter partes, engine lessors commonly ask aircraft lessors
i : jecognition of rights agreements (RORA), particylarly as ai.rcraft engine leas.ing
FO o ingly develops as a commercial field alongside aircraft leasing. The idea behllnd
Egr;?;"Rf is that, if an aircraft lessor reposseﬁses its aircra‘ft at a time whe'n '[hef alirhr;i
installed on that aircraft an engine belonging to the engine les§or, the aircra t less
haseles not to make any ownership claim against the engine even if by operation of law
;?ire to the enginc automatically passes to the aircraf.t lessor. f
Usually this is not a contentious request, but dlsagreeme?nls over the extentho ‘a
RORA can oscur where the engine lessor seeks to extend its terms beyond those

of States t

iginally lated. -
onglﬂ;‘ll) g::rf;rllg the engine lessor may ask that the prctvisions of its lease pIE\.’all
vot those of the aircraft lease, or it may ask that the aircraft lessor not take any action
wich respect to its engine without the engine lessor’s consent.
~ These are unrealistic requests: an airframe lessor has no reason to agree Fhal the
engine lease will prevail over the aircraft lease. F.urt.he.r, {f it r_leeds to act qunclklybtlo
repossess its aircraft and remove it to a different -]Lll'lS-dICUOﬂ. |t.cann0t lose valuable
time obtaining consent and negotiating terms for it with the engine lessor. ;
The most the aircraft lessor can agree to do is to notify the engine lessmj wher? its
engine is after an aircraft repossession and invite the engine lessor lto collect its epglqe.
Engine lessors may argue that they may be in breach .Of thE}r cove-nant of .q;get
enjoyment to the airline if the aircraft lessor repossesses their engine Whll.E the airline
is still complying with the engine lease. Such argument is specious, as the interference
in quiet enjoyment would not have been caused by or through the engine lessor.,
They may alternatively argue that commercially they may not wish or be able to
terminate their engine lease: that is reasonable enough but they must af:cel_)t and
understand that if they allow their engine to be installed on someb?dy else s aircraft,
they must expect that it is subject to being repossessed along with the alrcraft by
the aircraft owner. If they wish to continue their engine lease, they can collect it from
the engine owner and ship it back to the airline. In most if not all cases, hc?we_\ve_r, _the
engine lessor will be grateful that its engine was safely r_emovt_ad‘ from the jurisdiction
in the event of a major default or collapse on the part of the airline.
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[C] Conclusions
The lessee’s covenant’s examined in §3.10(B] supra show a great interplay bety,
on the one hand, public and private international law as well as of national law
law of the jurisdiction of the airline and law of the State of registration) and, gp
other hand, aircraft operating leases, something reflect in the lengthy of §3. 10[B] i

Many areas of public international law and national law, in particular inyg]
covering maintenance (where the lease requires, as seen, compliance as a Contrag
matter with legal requirements as to maintenance, and indeed imposes higher reqyjp
ments), liens (which may take the form of an in rem lien under the Eurocopy
convention or even result in personal liability on the part of the lessor in the Caseq
breach by the lessee of its obligations), registration (where, as foreseen by the Chj
Convention, registration may take various forms depending on national law),
replacement of parts and engines (where the Geneva Convention and the Cape Toy,
Convention are discussed).

What has to be borne in mind throughout is that the provisions of the law as hey
apply to third parties apply without reference to the provisions of the lease, which g ‘
apply inter partes, and yet are most likely to become an issue for the lessor precis
because the lessee is in breach of its covenants under the lease (as well as
obligations at law).

Of course, the lessor will insist on an indemnity claim against the lesseq,
examined next at §3.11 but the lessee, if it is in breach of its covenants, may well be
breach because it is insolvent and thus in no more a position to indemnify the lessor for
the consequences of its breach than it was in a position to avoid the breach in the fire @
place. )

§3.11 INDEMNITIES

These are some of the most closely negotiated parts of the lease for the rawyers if not
for the non-lawyers. Since the lessor will not want to take the cradit visk of the lessee
in respect of its indemnity obligations, the lessor will insist that such indemnity
obligations®® be covered, insofar as that is possible,*”® hy insurance, as discussed
further at §3.12 infra.

[A] Damage to Aircraft or Other Loss to Lessor

The indemnity provisions will require the lessee to indemnify the lessor for damage to |
or loss of the aircraft and for loss which the lessor suffers as a result of any breach by

the lessee of its obligations under the lease.2” Of course, the lessor can sue the lessee

295. See Section 10 of the Supplement infra.

296. For example, neither hull nor liability insurances will cover the lessor in case an in rem lien i§
imposed against its aircraft in the circumstances discussed at §3.10 supra.

297. Clark T (editor), Leasing Finance, Euromoney, 1985, at 55, and Bunker D.H., International

Aircraft Financing, Volume 1: Specific Documents, IATA, 2005, at 158-163.
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ch of contract in accordance with applicable law and the dispute settlement
ar bred

sions of the lease.

rovi i 551 he parties whereby the
e This is, however, at heart, a risk assignment among the p y

2 () + 298 i, 209
dertakes such risk, and insures against it.”" The hull insurances™™ should,

see UTL _
< deductibles, cover loss or damage to the aircraft.

subject to

(B] Liability for Damage to Third Parties

(1

the Convention on Damage caused by Foreign Aircraft to Third Parties on the
e . ned at Rome on 7 October 1952 (Rome Convention 1952}, the operator shall,
S@ace Stlfo Articles 1 and 2, be liable for damage to any person on the surface ‘upon
VU-ISlfT;Iy that the damage was caused by an aircraft in flight or by any person or thing
gﬁg therefrom’. Under Article 2(3) thereof:

Liability to Non-passengers

the registered owner of the aircraft shall be presumed to t?e ti}e {)pere_ttci;' ell)n]d Shf]“
be liable as vuch unless, in the proceedings for the detgrmmatlon of his liabi 1:1y, e
proves thet some other person was the operator and, in so far as legal proce urles
permit. takes appropriate measures to make that other person a party in the

rroceedings.

a2 e problem with this provision is that the Chicago anvention, at Article 17, refers, in
fzut, to the registration of aircraft, not to the registration of owners. _

Article 19 of the Chicago Convention leaves it to the contracting States to
determine what laws and regulations apply. As we have seen at §3.10[B][3] supra, not
all contracting States have an ownership-based registe.r, altholugh some may do. As
discussed there, in the case of a Japanese registered.alrcraft imancen.i ‘by the. Export
Import Bank of the United States, there may be four different legal entities which may

i wner.
I Co?rsll‘;lfliel? ;tr]leilolstance, it may not be entirely clear which is thg OWI?EI for the
purposes of Article 2(3) of the Rome Convention 1952 if the a1rcraft regn?tratlon system
concerned does not provide for an ownership-based register. It is con]e_?ct}jrgd Fhat a
court may look to the State of registration and apply the laws of st_u:h ]unsdlcno{a to
determine who is the owner but that party may not be the ‘registered owner’ as
required by the words of Article 2(3) of the Rome Conventior} 1952.
Article 9 of the Rome Convention 1952 goes on to provide:

Neither the operator, the owner,... nor their respe_ctive sgrva.nts or agents, shall be
liable for damage on the surface caused by an aircraft in ﬂlgl_]t Or any person or
thing falling therefrom otherwise than as expressly. pm\_rlded in thzg Convention.
This rule shall not apply to any such person who is guilty of a deliberate act or
omission done with intent to cause damage.

298. See Bunker, supra.
299, See §3.12[B] infra.
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The basic premise under the Rome Convention 1952 of holding the operator liable py
assuming the owner is the operator unless the owner can rebut this assumptmm
echoed in various national laws, many of which provide for liability for damage o g

part of the owner in the first instance and then 80 on to provide that, where the OW,_
has leased the aircraft to an operator other than itself, such liability provisions shal] s

construed as if they referred to that operator rather than to the owner 3%

The Rome Convention has been reviewed by an ICAO Council Special Group
the Modernization of the Rome Convention particularly

by the airlines.?"!

Arising out of such review, the Unlawful Interference Compensation Conventigy

2009 was negotiated,*” the rules of which, under Article 44 thereof, prevail over thgg
of the Rome Convention 1952, has not yet come into effect.** It provides simply for
liability on the part of the operator.*® Article 27 explicitly provides:

No right of recourse shall lie against an owner, lessor, or financier retaining title of
or holding security in an aircraft, not being an operator, or against a manufacturer
if that manufacturer proves that it has complied with the mandatory requirements
in respect of the design of the aircraft, its engines or components.’®

Further, Article 29.1 sets out an exclusive remedy:

Without prejudice to the question as to who are the persons who have the right to
bring suit and what are their respective rights, any action for compensation for
damage to a third party due to an act of unlawful interference, however founded.
whether under this Convention or in tort or otherwise, can only be brought against
the operator and, if need be, against the International Fund and subject to the

300. See for example, Section 97(7) of the New Zealand Civil Aviation Ari 1290 (which requires a

hiring out essentially on a dry lease basis of greater than 28 davs]: Saction 64 of the United
Kingdom Civil Aviation Act 1982 (which provides in much the same terms except that the
period should be greater than 14 days), and Section 10(a) of tis> Awstralian Damage by Aircraft
Act 1999 (which also provides in much the same terms but does not have any minimum term
requirement for a lease).

http://www.awg.aero/pdf/WP%204.pdf on 4 May 2009.

Convention on Compensation for Damage to Third Parties, Resulting from Acts of Unlawful
Interference Involving Aircraft, signed at Montréal on 2 May 2009.

Eight countries have signed so far at the time of writing - see http://www2.icao.int/en/leb/
List% 200f % ZOParties/ZD{lg_UICC_en.pdi’ on 6 Apr. 2011.

Article 3.

Thus effectively resolving the lack of clarity as to the owner is for the purposes of Article 2(3)
of the Rome Convention. An earlier draft had provided that claims against the operator would
be an exclusive remedy and shielded all other entities. Germany expressed concerns aboit
exonerating entities involved in the operational process - see International Conference on Air
Law (Montreal, 20 Apr. to 2 May 2009), Draft Convention on Compensation for damage to Third
Parties, resulting from Acts of Unlawful interference involving Aircraft, presented by Germany,
ICAO DCCD Doc. No. 7, 13/03/09, at 4.2 and 4.3. Also, see §3.11([B][2] infra.

301.
302.

303.

304.
305.
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in light of the risk of terrorig
attacks using aircraft and the AWG has made submissions with regard thereto tg ,
effect that the sole remedy of a person suffering damage should be to the operator gjv
that lessors are essentially financial service providers, providing aircraft Possessio gy
airlines in return for a use fee without access costs where all operational risk is boni
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ditions and limits of liability set out in this Convention. No claim by a third
CZ?;Y shall lie against any other person for compensation for such damage.
P

W'0015°6 writes that with this approach:
the first time, a major international air law inslrumept recognizes and advanceds
Eﬁr integrated industry principle. Previous air law instruments have equate
‘rﬁines with the industry as a whole. The liability of others was beyond the scope
ai

$ 307
of such instruments, meaning that they were left to applicable law.

Abeyratne agrees with Wool that:

[a] special and unique feature of the Convention is ....that...any action...can only
i 308
pe brought against the operator....*

similarly, the related General Risks Convention 2009,”” the rules of which, under
Sm;cle 25’? thereof also prevail over those of the Rome Convention 1952, has not yet
Aﬂme into effect.®'® It likewise provides simply for liability on the part of the
co : . e
operator.”'" Article 13 explicitly provides:

Neither the cwner, lessor or financier retaining title or holding security of an

aircraft,nat ‘being an operator, nor their servants or agents, sf'lal[ be i1:able for
dam’;g(;“ under this Convention or the law of any State Party relating to third party

dzmage.
A avious submission by the AWG to ICAO?'? sets out a very useful comparative
; 1ar*;'iew of liability régimes under various national laws, dividing them into three
v
groups:

(1) liability only where there is fault on the part of the qwner;m - .

(2) strict liability on the part of the owner, except where it was not in possession
or control of the aircraft (this exception is often by way of sul?sequent
amendment to a strict liability régime which did not recognize the difference

between owners and operators), and

Wool J., Lessor, Financier, and Manufacturer Perspectives on the New Third-Party Liability
Conventions, The Air & Space Lawyer, Volume 22, Number 4, 2010,

See also the discussion at §3.11[B][2] infra. s ] o
ATJeyr:.;me R.LR., The Unlawful Interference Compensation Convention of 2009 and principles of

ibili s of Al B XXXV, Part 1, 2010, 177-211, at 186.
state responsibility, Annals of Air and Space Law, Volume . ; _ . :
Convemjijon on gompensation for Damage Caused by Aircraft to Third Parties, signed at
Montréal on 2 May 2009. ) N : ey
Ten countries have signed so far at the time of writing - see http://www2.icao.

List% 200f% 20Parties/2009_GRC_en.pdf on 6 Apr. 2011.

Qtrtt[;f?j‘:r.ww_awg_aem/pc]f/SPECIAL%ZOGROUP%ZOON%ZDTHE%ZOMODERNIZATION%M

OF%ZDTHE%ZOROME%ZOCONVENTION%200F%201952.p_df'0n 4 Ma}i 2009.
See for example, Section 146 paragraph 1 of the Austrian Aviation Act 1946.

306.

307.
308.

309.
310.

311.
312,

313.
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possession granted to the lessor - this still did not resolve payment of the unpaiq
and other amounts or deregistration of the aircraft.**>

[C] Cape Town Convention

The Rome Convention is superseded by the Cape Town Convention pursuant to Argj,
XXIII of the Aircraft Protocol thereto insofar as aircraft as defined in the Aire
Protocol®® are concerned and States are party thereto, except for States which Makey
declaration to the contrary pursuant to Article 24 of the Aircraft Protocol. '
If the Cape Town Convention and Aircraft Protocol apply, then, so long ag
lessor acts in a commercially reasonable manner,** it may, if the lessee has agreed
it, take possession of the aircraft or apply for a court order authorizing it to ts
possession or control of the aircraft. Under Article 54(2) of the Cape Town Conventigy
a State may require leave of the court for such taking of repossession or control,
Under Article 13 of the Cape Town Convention, a contracting State shall engyga
that a lessor may, pending final determination of a claim, and if the lessee has-
agreed, obtain speedy relief as to possession, control and custody of the aircraff
subject to such terms as the court thinks necessary to protect the lessee or other.
interested parties.
It remains to be seen how the provisions of the Cape Town Convention and the
Aircraft Protocol will be interpreted by the courts.

[D] Geneva Convention

The Convention on the International Recognition of Rights in Aircraft, signed at Gencva,
on 19 June 1948 (Geneva Convention), has already been discussed at §3.10[B] thef
supra in the context of engines. Under the Geneva Convention, which has beet; 1 atified
by 89 States,” the contracting States undertake to recognize property rightsin aircraft
provided that such rights have been constituted in accordance with the 1aws of the
State of registration of the aircraft applicable at the time of their creation and are
recorded in a public record of such State of registration®®® and-include the right to
possess an aircraft under a lease of six months or more. 57

The remainder of the Geneva Convention largely deals with the rights of secured
creditors and is of little practical use to operating lessors. Honnebier has commented
that the Geneva Convention is merely a conflict of laws treaty rather than a substantive

582. As to which, see §3.15[F] infra.
583. As to which, see Article 1(2) of the Aircraft Protocol.
584. Article 9(3) of the Aircraft Protocol. ‘

585. http://wwwz.icao.int/en/leb/Lists/Current%Z[Hists%200[%ZUparties/AH]lems.aspx on 20
Jun. 2011.

586. Article 1(a). \
587. Article 1(c).
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i:ursuallt to Article 23 of the Aircraft Protocol to the Cape TQWU Conventio-n, thfe
Convention is superseded by the Cape Town Convention and‘ the Ailrcrat

(;e__neval as it relates to aircraft as defined in the Aircraft Protocol except in relation to

Ei::;csothereto which make a declaration to the contrary.

p

[E] Subleasing

: -
e context of repossession, a lessor should be careful in consenting™" to any

leasing by its lessee of its aircraft.”” The sublease term should not extend
rm of the head lease and the rent thereunder should not be less tha.n that
der the head lease. Most importantly in the context of repossession, however, is that
;,ne- lessor should be clear up front as to what will happen to the sublease should the
. 1Eeiatlslizrt T;?;iigase should be explicitly stated to be subordinate to the head lease
(such that, should-the head lease terminate, the sublease automatically terminiates t?—f:{
thus entitling the lessor to repossession from the sub-lessee) or the heafi efsseeh
should assigri-its rights, but not its obligations, to the lessor as security for the
Vplerform ance by the lessee of its obligations under the head lease. )

Tha offect of this will be that, if the lessee defaults, the lefssor can terminate the
bead lease, but can take over the sublease so as to ETI]'O‘y' the rights of the sub-lessor
‘i‘EIEUDdET. Notice of the assignment should be given to the sub-lessee and an
;éknowledgment thereof and consent thereto obtained from the §ub-le'ssee.

In return for this, the lessor normally grants a letter of quiet enjoyment to 1I}e
sub-lessee confirming that, so long as the sub-lessee perforrn's unde.r the suble_ase in
favour of the lessor (pursuant to the assignment), the lessor will not interfere with the
sub-lessee’s quiet enjoyment of the aircraft for the term of the suble:{se.

Annex 1 sets out the interplay of the assignment by way of security and the letter
of quiet enjoyment in a typical operating lease structure.

Finally, inth
Pmposed sub
beyond the te

i ifyi o Concerning the Financing of Aircraft Engines:
588. Honnebier B.P., Clarifying the Alleged Issues Concerning th ‘
Some Comments to the Alleged Pitfalls Arising under Dutch, German and International Law, as
Proposed, ZLW 3/2007 at 33-44. See §3.10[B][4][c] supra. L )
589. Whl\:_'ther such consent is a general subleasing right set out in the lease or a specific consent to
a specific subleasing request by the lessee. _ ) : "
590. lncl[tleed. a prudent lessor should carefully review which ;ubleases by the lessee ‘wﬂl.requue 1tts
prior consent since this will involve the lessee parting w1th.p0§se531or} gf lhg lessor’s property
to a third party. This will vary by case: a lessor may require its spec!ﬁc prior conse:.n to e;lny
sublease, or a lessee may negotiate for such consent to be dlspen_sgd with for subleases [{i other
airlines within its corporate group or to certain specified other airlines acceptable to the lessor.
591. This is also the sub-lessor under the sublease.
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[F] Deregistration
Simply obtaining possession of the aircraft alone may not of itself by a suffjojen
remedy for the lessor in respect of the aircraft itself.

The aircraft must be registered pursuant to Article 17 of the Chicago Convepgjan
Under Article 19 of the Chicago Convention, however, it is up to each contracting S,
to decide what laws and regulations will govern registration of aircraft,
discussion at §3.10[B][3] supra.

Where the aircraft is registered in the name of the owner, the owners
control deregistration and thus should not face any difficulty in this regard.

Where the aircraft is, however, registered in the name of the lessee as Operaor.
and the lessee refuses to deregister the aircraft, the lessor will be unable to deliver ¢
aircraft to another lessee on terms whereby that lessee can operate the aircraft. To g,
with the likelihood of such a refusal on the part of the lessee, the lessor may demang
a deregistration power of attorney, which is next examined.

See {]

[G] Deregistration Power of Attorney
In cases where the aircraft is registered in the name of the lessee as operator of
the aircraft, in order to protect the lessor in the case where the lessee is in breach of the
lease and refuses to deregister the aircraft despite being required to do so under the
lease, the lessor frequently demands a deregistration power of attorney to be executeg
by the lessee in favour of the lessor authorizing the lessor to deregister the aircraft from
the aircraft register.

In practice, such powers of attorney are of limited practical use. NOtWiIhStaﬂdL}X"
any language therein to the effect that they are irrevocable, under many legal svsi g
they are irrevocable at any time and aviation authorities are loath to rely on them alone
to deregister an aircraft in the face of opposition from the local operator.

Further, under English law, powers of attorney must be executed %z a deed. This
fact is frequently forgotten, especially where the power™? is grante('in the body of the
lease itself. English law regarding due execution of a deed must befollowed carefully,

In a recent English High Court case,”” a document purposting to be executed as
a deed was disallowed since, following common practice. ihe signature pages thereto
had been pre-placed and the final text added later, in breach of the requirement that the
signature and attestation form part of the same physical document such that the deed.
was signed in its final form.

592,
593,

Assuming it is, or is related to, the lessor - see §2.02 supra.

This may take the form of a specific power of attorney to deregister or the form of a broader
power of attorney to take all steps necessary to allow the lessor to exercise its remedies
thereunder.

594. R. (on the application by Mercury Tax Group and another) v HMRC [2008] EWHC 2721.
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[Hl Article 83bis Transfer

e step which may be open to a lessor who is wary of leasing to an operator
d on a country with an operator only registration system for aircraft may be.t to

Bfafset 2 transfer under the widely adopted Article 83bis>® of the Chicago Convention

effec

which provides that:

when an aircraft registered in a contracting State is operated purs.uant_ to‘ éll;
agreement for the lease... of the aircraft... by an operator who has. his prmc1pba
place of business... in another contregcting_ State, the Stalte of registry ?Ey':' y
agreement with such other State, trans_ter to it alqlogr part of its functions and duties
as State of registry in respect of that aircraft....

This is also popularly referred to as an Annex 6 delegation or transfer since whalt are
gansferred are the obligations of the State of registration under Annex 6 of Fhe Chllca}go
'cguventicn, dealing with International Standards and Recommended Practices re latmgf
10 the operation of aircraft. Areas which may-be covereq by sugh a tgﬂjlsfer alf'e rules 0f
the air,””’ aircraft radio equipment,®® certificates of airworthiness™ and licenses o
600
persmllfnietl'is ressivle to achieve such a transfer, then the risk of the lesse.e’s Wmngly
refusing tc devegister the aircraft can be managed but !t should I‘Je.borne m‘ml.n;d1 tha:c
such transfers are done between States and thus rt?c!mre tw'o willing St_atea, either o
which can refuse the transfer or impose such conditions as it may see fit. _
’ For example, the United Kingdom will not normally agree to such a transfer for a
ariod exceeding six months in duration.®”" Such a period wop]d not be long ent?ugh_
kf:;r most operating leases and is more often availed of in practice where a lessee itself
wi n aircraft for a summer or winter season.
wmhe]sjéil;li?‘l’geg?ves the hypothetical example that Ir_eland could deleg.:—.lte to G_er—
many the responsibility to oversee the airworthiness of aircraft qwned by.irlsh leasmg
companies but operated by Lufthansa. Although Dempsey indeed gives a goo
example, in fact, there is no such delegation between Ireland and Germany. One reason

i [ en adopted by 157 of the 190 contracting States of the Chicago Convention
fmslgtlee gfti':s/?;iviefz.icao.?nt/en%eb/l.ist%200{'%20?artie:;/83bis_en.pdf and http://www2.
icao.int/en/leb/List% 200f % 20Parties/chicago_en.pdf on 7 Ap[i. 291 1. o
Leloudas and Haeck express concern that the reference to the principal place of huamgas ra LT
than to the place of incorporation of the operator ‘means that the State of the operator is unab ?
to maintain control of the airline and the aircraft’: Leloudas G. and Haeck L., Legal Aapea:;s 0
Aviation Risk Management, Annals of Air and Space Law, Volume ‘XX\TII. 20_(]2,_ 149—116 < a}
163. This author, however, sees no reason why an operator having its principal place o
business in a State would not be subject to the §u_ri5diction of that State, and has seen no
evidence of this issue causing any problem in practice.

Article 12 of the Chicago Convention.
Article 30 of the Chicago Convention.
Article 31 of the Chicago Convention.

i Chicago Convention. o
S]r-ltlltcels ?(%r{lag]d_gglgivil Av[gation Authority Official record Series 4, Air Navigation Order 2005
General Exemption, 30 Sep. 2005. ' _ )

Dempsey P.S., Public International Air Law, McGill University, 2008, 118.

595.

596.

597.
598.
599,
600.
601.

602.
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why Article 83bis is not more widely availed of*®* may be that the state of the aireo
operator has no motivation to accept such responsibility, even though it would '{‘.:
ability to avoid such responsibility if, in this example, the lessor and Lufthansa agn.

that the aircraft should be registered in Germany rather than Ireland for the term pfy
lease. A

Although Ireland and Germany have not entered into any such agreements, ther
is no reason, in principle, why they should not as, for example, Ireland and Italy h
entered into such agreements and also Italy and Germany have likewise entereq j
such agreements. It is a matter of both States being willing: no State can be forced
such an agreement,

ICAO®™ has made clear that the concept of registration implies responsibility o
the State of registration for safety of aircraft registered with it, wherever they may
operated.®” Article 83bis was developed in response to safety concerns arising oyt
the growing trend for aircraft leasing. The aim is to offer: '

a solution under public international law that aims at facilitating safety oversight,

taking into account the need of airlines for flexible commercial arrangements in the
use of their aircraft.®®

As at 20 November 2002, 25 transfer agreements had been registered with ICAQ
twelve of them by Italy (and six of those to Germany) and eight of them by Ireland,
Thus, the take up rate has not, apparently, been very high.%®

A note of diffidence to such arrangements may, perhaps, be noted in recital 8 g
EC Regulation 1008/2008,°” which provides:

In order to avoid excessive recourse to lease agreements of aircraft registered in q

third countries, especially wet lease,'® these possibilities should only be allowed >
in exceptional circumstances, such as a lack of adequate aircraft on the Commu-

nity market, and they should be strictly limited in time and fulfil safety standards
equivalent to the safety rules of Community and national legislation.

Certainly, this shows a greater concern with wet leasing than with dry ieasing but the-
regulation does not discuss what greater comfort, if any, may be takeiiin the case ofd

603. A full list of Article 83bis agreements registered with ICAO may be found at httpif/
Www.icao.int/appljcations/dagmar/main.cfm.?UserLﬂng= (as of 16 Nov. 2010).

604. Guidance on the Implementation of article 83bis of the Convention on International Civil
Aviation, ICAO, 2003. More recent agreements can be looked up at http://www.icao.int/

applications/dagmar/main.cfm?UserLang= but no overall list or number of agreements i§
available there.

605. Ibid., at 4-5,
606. Ibid., at 5.
607. Ibid., at 23.

608. That said, although the website does not disclose precisely how many have been registered
with ICAO, the ICAO website shows at least 100 having been registered. See htip://
www.icao.int/applications/dagmar/main.cfm?UserLang = on 8 Apr. 2011.

609. Regulation (EC) No 1008/2008 of the European Parliament and of the Council of 24 Sep. 2008

on common rules for the operation of air services in the Community.
610. Sic.
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chapte
g of aircraft registered in third countries where there is a transfer of oversight
leases . o611

& to Article 83bis.
ursll;fli[e model transfer agreement®'* and sample transfer agreements set out by ICAO
o to Annexes to, rather than to Articles of, the Chicago Conventjon,.but generally
ol full transfer of oversight in respect of Annex 1 (personnel licensing), Anne:'( 2
i of the air), Annex 6 (operation of aircraft), as referred to above, buF reserving
-{mjesigm or having only a limited transfer in respect of Annex 8 (airworthiness).

ers > 613
e In this context, according to Abeyratne:®

t]echnically, Article 83 bis is calculated to tighten and ensure the more efficient
Lperation of aircraft in terms both of safety and of commercial expediency....

; therefore, a case of having to choose between one and the other. He helpfully
- int out®! that an incentive to a State considering whether or not to
E g o i (s is th ance that the State to which
~onclude an agreement under Article 83bis is the assural le State
N sight is delegated has the capability of fulfilling its responsibilities in respect
if;tz gj‘;i;af% involved: such State has access to the results of audits carried out under

Q i udit Programme.
) Icﬁﬁ?hiit;iyu::rzrsi};g:; f:eason ufder the terms of Article 83bis why a delegation
under Arti';it‘ 23bis need be limited to specific a_ircrait, in practice, they are: };s.et;rif;);l'
examplz, the Memorandum of Understanding (V\:’lth two Sch‘edu.les.] betweeln}t e o
Aviadon Authority (Ireland) and the Ente Naz.mnale per 1 A\_nazmm? .[lltay t'on e
rmlementation of Article 83bis of the Convention 9n Interr?ataona] Civi dAgla :.orl\.l i
fl,e Transfer of Surveillance Responsibilities (Operations, Malnter;fisnce and :nolrzObe%
Airworthiness) of Aircraft Operated under Dry Lease Contract dated 14 Oc
3000-}{ is specific to 53 aircraft listed by aircraft t.ype, regizg‘ation .rnark ar.u:ll_1 rtr;lanll(l:f;g
turer’s serial number and Italian operator. Under its tu?rms, conslste.nt with the ir ik
model transfer agreement referred to above, ther? is full transfer, in respect o 1
aircraft covered by the agreement, of oversight in respeq of Al_mex 1 {s):ersonlnea
licensing), Annex 2 (rules of the air), and Annex 6 (operat.lon (_)f alrc-raft], uL or; y[
limited transfer in respect of Annex 8 (airworthiness): m.'ermght is retained by t e taﬁe
of registration except for maintenance surveillance }n resp.ect of leased f.‘;nfcra f;
Further, each party agrees®'” to the other only to authonz;e leasing contracts of aircra
i in compliance with the terms of the agreement.

WhthilrreilullJ;forepArticle 83bis took effect, on 20 June 1997, ICAO urg_ed ‘States of
registration unable adequately to fulfil their responsibilities adequately in instances

611. It should be noted here that a party to the Chicago Conveﬂtion which is nevertheless not a party
to Article 83bis is not bound by any such delegation among States.

612. Set out as Annex 12 hereta. e

613, Abeyratne R.L.R, Aviation Trends in the New Millenium, Ashgate, 2001, 25.

614, Supra, 27. . i _

615. htt};)://www.icao.inl/applicaIions/dagmar/agr,detalls.cfm?UserLang = &icaoregno
4276%2E0 on 7 Apr. 2011. y

616. At Part [V (Transferred Responsibilities) thgreof.

617. Under Part VI (Lease Authorisation) thereof.
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requnsibility under Article 10 of the thereof, a lessor*' should not have t

the aircraft commander whose acts are the subject of proceedings actedeo " oo
grounds under Article 6(1). That said, he recognizes that, as noted at §3[1 11‘3630!1‘
.supm, a previous attempt to amend the Tokyo Convention failed but he r. . lia
if an‘d when the Tokyo Convention is amended anyway, this poi be
consideration. , Point he g
'Regarding the failed proposal to amend Article 3 of the Tok
prfwl.de that, in the case of an aircraft leased without crew to a less having i
p}f]nmpal place of business in a State other than the State of registration oefetheav'l o
[) e?ite ‘?égf}rlaftsaljehshould ‘also be competent to exercise jurisdiction’,*? thisaj-;(j;{-‘
o . . W; allll arr;zndx:ne_m W(.)lll-d ble c_onsistent with Article 83bis of the Chie @N
e (.)f [heyasi; ouf 2 criminal jurisdiction ldepend on the nature of the airiméai
P rcra t.d If a paésepger commits a crime aboard a flight operateq Oli
s amhmmeso};:eratei !Jy .Al.uaha, owned by Alitalia and registered in Italy, the
s ave ]llI'ISCllC[lDIl.'Why should they not have jurisdiction 51{11;;1:‘--
gy Sag}.:siei?l?sz c{:)crlln"ir;ll;ts the same crime on board the same aircrafi
I : . same route simply because Alitalia | o
aircraft instead of owns it, and the air i i i V.
83bis delegation? To make a distinii?ﬁfﬁllsh;iilsi[serfg lglllgilrazd, rivate conai

; _ B rivate co
transaction to determine criminal jurisdiction. : .

[G] Hell or High Water

The © f i :
o ,ft hT“ Frhhlgh wat?r clause, discussed at §3.07[A] supra, has been criticized® in the
o Ex h0 the operating lease. Absent any legal or policy consideration to the contr: 'r‘
A a.

= e ;s not et}countered any, this author believes that this is a matter of negoti ﬁD;
e r?fi t e(rjl pHartIes to the contract. If the parties agree to it, it should, in such insiauce
rced. However, there seems no reason wh i | Ni :

g y, at least in a market wheie 4itli
: 121 e girline
have the upper hand, concessions could not be obtained from lessor, provia =d:lwa§r:

that the lessor’s financier i illi
s are still willing to provide the fi ing nec
lessor to fund the transaction. ¢ BN

[H] Conclusivity of Acceptance

ks @ ] :

a;ﬁdﬂl:cu_alzs:d_ (ljn §3.((1)6b[8] [3], the lease provides for acceptance of the aircraft by the
A videnced by its execution of the certificate of a

! ‘ ) _ cceptance to be conclusive

that the aircraft is satisfactory in all respect to the lessee. Coupled with limits on

3. 10F i i
any other party not having operational control of the aircraft or being vicariously liable for

L {:hte acts of the operating airline’s employees.
32~ Fi
zgerald G.F., The Lease, Charter and Interchange of Aircraft in International Relations:

Amendments to the Chici and { L
o . il
T 0 J ago Rome meennom, Annals of Air and SpaLE LHW, VOILUI]E'

33. See §3.07[A] supra.
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.mspection rights and exclusions of warranties by then lessor, the idea is to place the
entire Tisk o1 the lessee.

To the extent that airlines dispute this after delivery, and especially to the extent
hey are successful in defeating their own lease provisions, freely negotiated by
h the benefit of professional legal representation, the airlines should be at least
ne unintended consequence of success in overturning such provisions. In
arguing against the enforceability of the conclusivity language in the acceptance
certificate provided for in the lease, the airline not only sets itself up for the possibility
{hat the similar conclusivity language in the redelivery certificate given to it by the
Jessor upon completion of its corresponding redelivery inspection at the end of the
Jease may not be upheld but also to the possibility that the lessor will not be bound be
Jimits on inspection on redelivery if the lessee is not bound by limits on inspection on
delivery.

Succeds on this point might be welcome to an airline in a given case but such
success would have implications for all airlines under all leases going forward, truly a
case of being careful for what ones wishes. This author’s recommendation would be
that, in their own interest, airlines not push for any change in this regard.

that t
{hemn wit
awafe of 0

§4.03 CLGSING WORDS

Aircraft 12asing is assuming an ever increasing importance in international aviation to
fte voint where it cannot be presumed that the operator of the aircraft is the owner.
aacent public and private air law instruments show an emerging awareness of this
importance but there remain areas of policy to be considered before aircraft leasing can
be said to be systematically integrated into the systems of public and private interna-
tional air law.

Public private international air law is of most relevance to aircraft operating
leasing in its desire to protect third parties, whether in the air or on the ground, from
injury or damage by means of safety, which finds its connection with such leasing most
clearly in the area of maintenance. There is no tension here between public good and
private interest as it is in all the parties interests to ensure high maintenance standards
for aircraft: the former acting in order to avoid accidents, the latter acting in order to
maximize the residual value of the aircraft at the end of the lease.

Private international air law is of most relevance to aircraft operating leasing in its
desire to provide for recourse to adequate compensation for third parties for injury or
damage if, God forbid, despite all safety efforts, an accident occurs. There is an
apparent tension here between some of the private air law instruments and the
allocation of risk as between lessor and lessee in the aircraft operating lease. Never-
theless, this author asserts that the public benefit is always met by providing full
recourse to the operator, requiring the operator to carry ample liability insurance. This
is without limitation to the operator’s right of recourse against the lessor, which should
be governed by the terms of the lease. The tension is largely only apparent as the lessor
requires in the lease that the lessee procure liability insurance in excess of the
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Lessee to the non-exclusive jurisdiction of the courts as set out in g
15.2 are valid and binding.

() Allowances: Lessee has not claimed and will not claim an
depreciation allowances in respect of the Aircraft.

ectiog

Y capita] or

2.2 Lessee’s Further Representations and Warranties

Lessee further represents and warrants to Lessor that:

(a) No Default:

(i) No Event of Default has occurred and is continuing or might reasonap
be expected to result from the entry into or performance of any of t}iy
Operative Documents. 1

(ii) N.o‘evem has occurred and is continuing that constitutes, or with th
giving of notice, lapse of time, determination of materiality or fu]fme
ment of any other applicable condition, or any combination of th'(;
.foregoing, might constitute, a material default under any document that
is binding on Lessee or any assets of Lessee.

(b) Registration:

(i) It is not necessary or advisable under the laws of the State of Organj-
zation, the State of Registration or the Habitual Base in order to ensure
the validity, effectiveness and enforceability of the Operative Dom..
ments or to establish, perfect or protect the property rights of Lessor or
any Financing Party in the Leased Property that any instrument relating
to the Operative Documents, other than [to be supplied by Lessee], he
filed, registered or recorded or that any other action be taken or, if ’an‘v
such filings, registrations, recordings or other actions are necess a’w the
same have been effected or will have been effected on ui be,fore
Delivery.

(ii) Under all Applicable Laws, including the laws of the Siaiz of Organiza-
tion, the State of Registration and the Habitual Base ‘th= property rights
of Lessor and any Financing Parties notified to<Lessee in the Leased
Property have been fully established, perfected and protected and this
Agreement will have priority in all respects over the claims of all
creditors of Lessee, with the exception of such claims as are mandato-
rily preferred by law and not by virtue of any contract.

(c) _Litigation: No litigation, arbitration or administrative proceedings are pend-
Ing or, to Lessee’s knowledge, threatened against Lessee that, if adversely
dletermined, would have a material adverse effect upon its financial condi-
tion or business or its ability to perform its obligations under the Operative
Documents.

(d) Taxes: Lessee has delivered all necessary returns and payments due to all tax
authorities having jurisdiction over Lessee, including those in the State of
Organization, the State of Registration and the Habitual Base, and Lessee is
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not required by law to deduct or withhold any Taxes from any payments
under this Agreement. The execution, delivery or performance by Lessee or
Lessor of the Operative Documents will not result in the Lessor (i) having
any liability in respect of Taxes in the State of Organization, State of
Registration or Habitual Base or (ii) having or being deemed to have a place
of business in the State of Organization, State of Registration or Habitual
Base.

(e) Material Adverse Change: No material adverse change in the financial
condition of Lessee has occurred since the date of the financial statements
most recently provided to Lessor on or before the Delivery Date.

() Information: The financial and other information furnished by Lessee in
connection with the Operative Documents does not contain any untrue
statement of material fact or omit to state any fact the omission of which
miakes the statements therein, in light of the circumstances under which
they were made, materially misleading, and does not omit to disclose any
material matter. All forecasts and opinions contained in the financial and
other information furnished by Lessee in connection with the Operative
Docurents were honestly made on reasonable grounds after due and careful
inguiry by Lessee.

(g) AiiTraffic Control: Lessee is not in default in the payment of any sums due
hy Lessee to any ATC/Airport Authority in respect of any aircraft operated
by Lessee. y

(h) Insurances: On the Delivery Date, the Insurances will not be subject to any
Security Interest except as may be created pursuant to the Operative
Documents.

23 Repetition

The representations and warranties in Section 2.1 and Section 2.2 will survive the
execution of this Agreement. The representations and warranties contained in Section
2.1 and Section 2.2 will be deemed to be repeated by Lessee on Delivery with reference
to the facts and circumstances then existing. The representations and warranties
contained in Section 2.1 will be deemed to be repeated by Lessee on each Rent Date as
if made with reference to the facts and circumstances then existing.

2.4 Lessor’s Representations and Warranties

Lessor represents and warrants to Lessee that:

(a) Status: Lessor is duly formed and validly existing under the laws of the place
of its organization. Lessor has the power to own the Leased Property and
carry on the business contemplated of Lessor under the Operative Docu-
ments.
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(b) Power and Authority: Lessor has the power and authority to enter ip,
perform, and has taken all necessary action to authorize the entr 0
performance and delivery of, the Operative Documents and the trans
contemplated by the Operative Documents.

(c) Enforceability: Each of the Operative Documents constitutes Lessor’s
fvalid and binding agreement, enforceable against Lessor in accordanc
its terms.

| (d) Non-conflict: The entry into and performance by Lessor of, and the .

ac_tions contemplated by, the Operative Documents do not and will HOEII.&-Z

| (1) conflict with any Applicable Laws binding on Lessor; .

| (ii) conflict with the organizational documents of Lessor; or
(iii) conflict with or result in a default under any document that is bindj

upon Lessor or any of its assets. -

(e) Authorization: So far as concerns the obligations of Lessor, all authorj
tions, consents, registrations and notifications required in connection ng
t%}e entry into, performance, validity and enforceability of, and the transag
tu_)ns contemplated by, the Operative Documents by Lessor have been [0-i '
will on or before Delivery have been) obtained or effected (as appropriate; |
and are (or will on their being obtained or effected be) in full force and effect.

(f) No Immunity: 3

(i) Lessor is subject to civil and commercial law with respect to its
obligations under the Operative Documents. I|

(i) Neither Lessor nor any of its assets is entitled to any right of immunity |
and the entry into and performance of the Operative Documents by. |
Lessor constitute private and commercial acts. N i

(g) Ri.ght to Lease: On the Delivery Date, Lessor shall have the right to lease ‘i«
Aircraft to Lessee under this Agreement.

Y intg
ACtiong

legal,
e Wity

2.5 Repetition “

The representations and warranties in Section 2.4 will survive the ¢xecution of this
Agreement. The representations and warranties contained in'5eciian 2.4 will be ||
deemgd to be repeated by Lessor on Delivery as if made witli rei2rence to the facts
and circumstances then existing, ll

3. CONDITIONS PRECEDENT? .|

3.1 Lessor’s Documentary Conditions Precedent

Less?or‘s obligation to lease the Leased Property to Lessee under this Agreement i8
subject to the receipt of the following by Lessor from Lessee no less than three Business

3. See §3.05 and Annex 8 of the text supra.
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within its control:

(a)

(b)

(c)

(d)

o

(f)

(g)

(h

—
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ys pefore Delivery in form and substance satisfactory to Lessor, provided, that it
shall not be a condition precedent to the obligations of Lessor that any document be

ed,

or action taken, which is to be produced or taken by Lessor or any Person

Constitutional Documents: a copy of the constitutional documents of Les-
see[, together with an English translation thereof];
Resolutions: a true copy of a resolution of the board of directors (or the
equivalent) of Lessee approving the terms of, and the transactions contem-
plated by, the Operative Documents to which it is a party, resolving that it
enter into the Operative Documents to which it is a party, and authorizing a
specified individual or individuals to execute the Operative Documents to
which it is a party and accept delivery of the Leased Property on its behalf;
Operative Documents: a copy of each of the Operative Documents, duly
executed and, if necessary, notarized by Lessee, including the chattel paper
original counterpart of this Agreement;
Opinions: (i) an opinion, in form and substance satisfactory to Lessor, in
respeci-oi Lessee’s obligations under the Operative Documents issued by
ind=pendent legal counsel to Lessee acceptable to Lessor, and (ii) an opinion
frem Lessor’s Counsel as to such matters as Lessor may reasonably request;
Approvals: evidence of the issuance of each approval, license and consent
which may be required in relation to, or in connection with, the performance
by Lessee of its obligations under the Operative Documents;
Filings and Registrations: evidence that the Aircraft has been validly regis-
tered under the laws of the State of Registration and that all filings,
registrations, recordings and other actions have been taken or made that are
necessary or advisable to ensure the validity, effectiveness and enforceabil-
ity of the Operative Documents and to protect the property rights of Lessor
in the Leased Property;
Licenses: copies of Lessee’s air transport license, air operator’s certificate
and all other licenses, certificates and permits required by Lessee in relation
to, or in connection with, the operation of the Aircraft;
Certificate: a certificate of a duly authorized officer of Lessee:
(i) setting out a specimen of each signature of an officer of Lessee referred
to in Section 3.1(b); and
(i) certifying that each copy of a document specified in Section 3.1(a) and
(b) is correct, complete and in full force and effect;
Insurances: certificates of insurance, certificates of reinsurance, insurance
brokers’ undertakings, reinsurance broker’s undertakings and other evi-
dence satisfactory to Lessor that Lessee is and will be in compliance with the
provisions of this Agreement as to insurances on and after Delivery;
ATC/Airport Authority: letters from Lessee addressed to any ATC/Airport
Authority designated by Lessor pursuant to which Lessee authorizes such
authority to issue to Lessor, upon Lessor’s request from time to time, a
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statement of account of all sums due by Lessee to such authority i

of all aircraft (including the Aircraft) operated by Lessee; i

Acceptance by Process Agent: a letter from the process a,gent appoj

Le§5e§ pursuant to Section 15.4(a) accepting its appointment: =

(I) Aviation Authority Letter: to the extent available, a letter fromjt
ate Aviation Authority confirming that, upon the occurrence o
Default under this Agreement and a request for deregistration
Aviation Authority will deregister the Aircraft and
the Aircraft from the State of Registration; and

(m) General: such other documents as Lessor may reasonably request

(k)

he 4Pprop
fan Even
by Lessor, gy
authorize the E‘Xporf

o
U

3.2 Lessor’s Other Conditions Precedent

jI:he obligaFion of Lessor to deliver and lease the Leased Property under this Agr :
is also subject to the following additional conditions precedent: S

| (a) Representations and Warranties: the representations and w

| Lessee under Sections 2.1 and 2.2 are correct and would

| repeated on Delivery; and

‘ (b) Pay_ments: all payments due to Lessor under this Agreement on or bef
Dehvexy, including the Basic Rent due on the Delivery Date andE -
Commitment Fee, shall have been received by Lessor. Y

arranties of
be correct jf

3.3 Lessor’s Waiver

The conditions specified in Sections 3.1 and 3.2 are for the sole benefit of L
may be waived or deferred in whole or in part and with or without ¢ :js
Lessor. If any of those conditions are not satisfied and Lessor (in its absol :“ Ny
nonetheless agrees to deliver the Leased Property to Lessee, then Les U \
that those conditions are fulfilled within one month after the beliver 'Ett
may treat as an Event of Default the failure of Lessee to do so. ’

ar and
ous by
discretion)
will ensure
ate and Lessor

34 Lessee’s Conditions Precedent

Lessee’s obligation to accept the Leased Property on lease from Lessor under this

. - . 5 e
i&g[ee”1EI]t 15 SUbJECI to the S&tle&CthIl bs‘ LESSOI Of the fO“OW]H COlldlthIlS p[ece
g

(a) _PII‘EI ESEHtat]OHS aIld b al[a‘ntles thE T EpIESEIlta[lCIlS and varrantie
Se (0] ec IE[JE&IEd on
LE‘SSOI UIldel ction 2 4 dare correct a“d W DLI]d be cor L lf

' (b) Delivery Condition: the Aircraft s i
: t shall be i :
Schedule 2. in the condition set forth in
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Lessee’s Waiver

ditions specified in Section 3.4 are for the sole benefit of Lessee and may be
gaived or deferred in whole or in part and with or without conditions by Lessee. If any

those conditions are not satisfied on or before Delivery and Lessee (in its absolute
tion) nonetheless agrees to lease the Leased Property from Lessor, then Lessor

jscre e _
i’ﬂl ensure that those conditions are fulfilled within one month after the Delivery Date.
16 indemnity for Non-Occurrence of or Delay in Delivery

Lessee shall hold harmless and indemnify Lessor, without prejudice to any of Lessor’s
other rights under the Operative Documents, from and against all costs, expenses,
Jiabilities, break funding costs and losses incurred by Lessor as a result of or arising out
of or directly connected with a delay in or the non-occurrence of Delivery by reason of
{he failure of Lessee to satisfy all or any of the conditions set out in Sections 3.1 and/or

3,2 within the time set out therein for satisfaction of such conditions.

" COMIMENCEMENT*

4.1 Agreement to Lease

(a) Lessor will lease the Leased Property to Lessee and Lessee will take the
Leased Property on lease at the Delivery Location on the Delivery Date in
accordance with the Operative Documents for the duration of the Term.
Lessor and Lessee intend that this Agreement constitute a “true lease” and a
lease for all United States federal income tax purposes.

(b)

4.2 Delivery

Delivery Condition: Lessor shall deliver the Aircraft and the Aircraft Docu-
ments to Lessee at the Delivery Location in a condition complying with
Schedule 2 except for any items mutually agreed between Lessor and Lessee
which are set forth on Annex 2 to the Certificate of Delivery Condition.

Correction of Discrepancies: The obligation of Lessee to lease the Leased
Property from Lessor is subject to Lessor delivering the Leased Property to
Lessee in compliance with the conditions set forth on Schedule 2. 1f Lessor
corrects all material discrepancies from the conditions set forth on Schedule
2 before Delivery, or if Lessor and Lessee agree that Lessor will correct or pay
for their correction as set forth on Annex 2 to the Certificate of Delivery
Condition, then Lessee shall accept the Leased Property. If, on the Scheduled

(a)

4, See §3.06 of the text supra.
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Lessor b‘.sing reasonably satisfied that the repairs or replacement hay, l
effected in accordance with this Agreement. Insurance proceeds in ;u: b
jfss tlllem the Damage Notification Threshold may be paid by the ino l
trectly to Lessee. Any balance remaining shall be pai 3
b g e paid to or may be retaip

(c) All insurance pr i i iabili i

o s I;aif}?_t?ds in respect of third party liability will be paid tg the

(d) Notw.ithstanding Sections 9.7(a) and (b), if at the time of the payment
such insurance proceeds a Default has occurred and is continuin 3 lofa_n.')_
proceeds will be paid to or retained by Lessor (unless or until Lessij o Sueh
Lessge that said payments should be made to a Financing Parr]nmmeé5
applied toward payment of any amounts that may be or become p;y bto b&
Lessee in such order as Lessor sees fit or as Lessor may elect. In tl-{a . W
that Lessee remedies any such Default to the reasonable s-atisfaci'eveng
Lessor, then Lessor shall procure that all such insurance proceeds memﬁ uf:-
by Lessor or any Financing Party, as the case may be, in excess nf "
amounts (if any) applied by Lessor or any Financing Part o8

oy : _ V, as the ca .
be, in accordance with this Section 9.7(d) shall be paid promptly to 15,25213?

9.8 Aggregate Limits

If any of the Insurances is subject to an annual aggregate yearly or other periodic limj

anq, by. reason of any claims made thereunder during the course of a year olc Tlﬂ’
period in respect of any property subject to such policy, the aggregate am o el;
coverage available thereunder in respect of the balance of -

shall have been reduced: e e or o

{:;] Lessee shall forthwith notify Lessor of the amount of any such claim; and
(b) Lessee shall not operate the Aircraft during the balance of such y=ar DI" other
. - - . . \ o
period either (i) without the prior written consent of\Lassor or (ii) until

Lessee has increased forthwith upon request of Lessor the aggregate limit

under the relevant policy for such year or other penad to such amount as
Lessor may reasonably require.

9.9 Form LSW555D Exclusions

In thls' Section 99 the term “Uninsured Risks” shall mean the matters set out in the
exc[ulsmns to form LSW555D (or any successor provision approved by Lessor) for
chemical or biological weapons, so called “dirty bombs” and electromz netic pulse
weapons. Lessee undertakes that if cover in respect of the Uninsured gRisks li or
becomes, available in the London insurance markets or elsewhere at commerci:all

reasonable rates (having reference to the extent to which such cover is Commonly
taken by first class international airlines) it shall, if requested by Lessor, obtain ang
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aintain, Or cause to be obtained and maintained, insurance cover for the Uninsured
Risks to the fullest extent available in the leading international insurance markets.

INDEMNITY"

10.1 General

(a) Lessee shall defend, indemnify and hold harmless each of the Indemnitees
for, from and against any and all claims, proceedings, losses, liabilities,
suits, judgments, costs, expenses, penalties or fines (each a “Claim”)
regardless of when the same is made or incurred, whether during or after the
Term (but not before):

. (i) that may at any time be suffered or incurred directly or indirectly as a
result of or connected with possession, repossession, delivery, perfor-
mance, management, registration, deregistration, control, mainte-
nance, condition, service, repair, overhaul, leasing, subleasing, use,
dperation or return of the Aircraft, any Engine or Part (either in the air
or on the ground) whether or not the Claim may be attributable to any
defect in the Aircraft, any Engine or any Part or to its design, testing, use
or otherwise, and regardless of when the same arises or whether it
arises out of or is attributable to any act or omission, negligent or
otherwise, of any Indemnitee;

(ii) that arise out of any act or omission that invalidates or that renders
voidable any of the Insurances; or

(iii) that may at any time be suffered or incurred as a consequence of any
design, article or material in the Aircraft, any Engine or any Part or its
operation or use constituting an infringement of patent, copyright,
trademark, design or other proprietary right or a breach of any obliga-
tion of confidentiality owed to any Person.

(b) Notwithstanding the provisions of Section 10.1(a), Lessee shall not have to
indemnify an Indemnitee for any Claim to the extent that:

(i) it arises directly as a result of the willful misconduct or gross negligence
of that Indemnitee;

(i) it arises directly as a result of a breach by Lessor of its express
obligations under this Agreement or as a result of a representation or
warranty given by Lessor in this Agreement not being true and correct
at the date when, or when deemed to have been, given or made;

(iii) it constitutes a Non-Indemnified Tax or Lessor Lien;

(iv) it represents a Tax or loss of tax benefits (Lessee’s liabilities for which,
including exclusions, are set out in Sections 5.7, 5.8, 5.9 and 5.11);

(v) it constitutes a cost or expense that is required to be borne by Lessor in
accordance with another provision of this Agreement;

10. See §3.11 of the text supra.
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(vi) it results from any disposition not caused by Lessee of all or |
of Lessor’s rights, title or interest in or to the Aircraft or u -
Agreement, unless such disposition occurs as a conse .

Event of Default;
| (vii) itis attributable to an event occurring after the Term unless th .
results from or arises out of an act or omission by Less .
|I circumstance existing, during the Term: or 3
(viii) it is brought after the Term and relates to a claimed patent i
ment by the applicable Manufacturer. :

| 10.2 Mitigation
Lessqr agrees that it shall notify Lessee in writing as soon as rea
practicable after it becomes aware of any circumstances that wSOnab
‘would ?*«_e.asonably be expected to, become the subject of a clm'ﬂd, OF
1ndefnm.hcation pursuant to Section 10.1. Lessor (and any other [no]alm -for
se-ekmg indemnification, as the case may be) and Lessee shall thenemmm?
with one another in good faith in order to determine what action {F:?Hsm-t'
may _reasonably be taken to avoid or mitigate such Claim. Lessee shail Eﬂ?)
the right to take all reasonable action (on behalf and, if necessary. i i
name.of Lessor or such other Indemnitee) in order to résist defendy‘ E th#
(prol\nded such settlement is accompanied by payment) an;f claims gr Set‘ﬂe.
parFles giving rise to such Claim, provided always that Lessee shall : ﬂtm‘-d.
E'Ilt.lﬂed to take any such action unless adequate provision, reas o hbe
satisfactory to Lessor and such other Indemnitee, shall have b,eencmoe:ia ]}:
| .respect of the third pa‘rty claim and the costs thereof. Lessee or, if the Cii‘;
Is covered by Lessee’s Insurances, Lessee’s insurers shall be entiilnd ‘
" .select any counsel to represent it or them, Lessor and such other Iﬁf'él?]hitm
In connection with any such action, subject in the case of !‘L‘s;eje to tIFi:
: approval of Lessor and such other Indemnitee (such aporoval not to b:
. lunreasonably withheld) and any action taken by Lessea éiLall be on a fu]j
. indemnity basis in respect of Lessor and such other h;fl.unnitee
(b) Any sums paid by Lessee to Lessor or any Indemniv2e i respect o-f any Claim
| pursuant to Section 10.1 shall be paid subject to the condition that. in the
| e;’ellllt that-Lessor or such Indemnitee is subsequently reimbursed in ]respect
of that Claim by any other Person, Lessor or such Indemnitee shall provided
no Default shall have occurred and be continuing, promptly pay to,Lessee an
amount equal to the sum paid to it by Lessee, including any interest on such
amount to the extent attributable thereto and received by Lessor or such

Indemnitee, less any Tax
; payable by Lessor or such Indemnitee i
such reimbursement. .
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Sup

103 Duration

demnities contained in this Agreement will survive and continue in full force

The in
after the Expiry Date.

EVENTS OF LOSS"!

i1 Total Loss Before Delivery

a Total Loss occurs before Delivery, this Agreement will immediately terminate and
bligation or liability under this Agreement except

If

neither party will have any further o
a5 expressly stated herein.

)

1.2 Total Loss After Delivery

(a) If a Total Loss occurs after Delivery, Lessee will pay the Agreed Value to
Lessor for any Financing Party designated by Lessor) on the earlier of:
(i) tne date of receipt of the insurance proceeds payable as a result of the
Total Loss, or
(i) the 30th day after the Total Loss Date (the “Settlement Date”),
in either case unless the Aircraft is restored to Lessor or Lessee within that
period (or, in the case of a Total Loss coming within paragraph (c) of the
( definition of Total Loss and involving the loss of Lessor’s title to the Aircraft,
if both the Aircraft and Lessor’s title thereto are restored to Lessor or, in the
case of the Aircraft, to Lessee).
The receipt by Lessor or any Financing Party (on behalf of Lessor) of the
insurance proceeds in respect of the Total Loss on or prior to the Settlement
Date shall discharge Lessee from its obligation to pay the Agreed Value to
Lessor pursuant to this Section 11.2, provided such proceeds are not less
than the Agreed Value. In the event that the insurance proceeds are paid
' initially to Lessee and not to Lessor or any Financing Party designated by
Lessor, they may be retained by Lessee if Lessee shall have paid the Agreed
Value to Lessor or any Financing Party (on behalf of Lessor); otherwise
Lessee shall pay the Agreed Value to Lessor or any Financing Party (on
behalf of Lessor) not later than the next Business Day following receipt by
Lessee of such proceeds. In the event that Lessee pays the Agreed Value to
Lessor or any Financing Party (on behalf of Lessor) in accordance with this
Section 11.2, Lessor shall promptly assign to Lessee its rights under the
Insurances to receive the insurance proceeds in respect of the Total Loss to
the extent that such proceeds shall not have been paid to Lessee.
| (¢) Subject to the rights of any insurers or other third parties, upon irrevocable
' payment in full to Lessor or any Financing Party (on behalf of Lessor) of the

(b)

11. See §3.11 and §3.12 of the text supra.
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11.3

(a)

(b

(c)

—

Donal Patrick Han]ey

Agreed Value and all other amounts that are payable to Lessor u
Operative Documents, Lessor shall without recourse or warranty (exc

to the absence of Lessor Liens), and without further act, be deemed tgeﬁt%fL
Fransferred to Lessee all of Lessor’s rights to any Engines or Part -
installed when the Total Loss occurred, all on an “as-is where is” basj .
shall, at Lessee’s expense, execute and deliver such bills of sale ands’ anﬂ
documents and instruments as Lessee may reasonably request to evidmhe-r
(911 the public record or otherwise) the transfer and the vesting of Lesm(:e
rights in such Engines and Parts in Lessee, free and clear of all ri hS(Jrs
Lessor and any Lessor Liens. .

nder the

Engine Loss

Upon the occurrence of an Engine Loss in circumstances in which there h
r?ot also occurred a Total Loss (including, for the avoidance of doubt a(as.
time when the Engine is not installed on the Airframe), Lessee shalll iva
LE.SS(']F written notice promptly upon becoming aware of the same and sfaﬂe
within 60 days after the Engine Loss Date, convey or cause to be conve d,
.to 'Lessor, as replacement for such Engine, title to a replacement engine tie .t
is in the same or better operating condition, and has the same or greata
v:alue and utility, as the lost Engine (assuming the lost Engine was imm:l-ﬁ
diately before the Engine Loss, in the condition required by this Agréement).
and that complies with the conditions set out in Section 8.13(a).

Lessee will at its own expense take all such steps and execute, and procure
the -execution of, a full warranty bill of sale covering such replaceme,t
engine, a supplement to this Agreement adding such replacement engina ty
the Leased Property and all such other agreements and instruments k.t afe
necessary to ensure that title to such Engine passes to Lessor and i sﬁbject
to the Security Interest created by any Financing Securitv Document and
such replacement engine becomes an “Engine”, all accorcfine; 10 Applicable
Laws. At any time when requested by Lessor, Lessee will provide evidence
to Lessor’s reasonable satisfaction (including the provision, if required, to
'Lessor of one of more legal opinions) that title has sc passed to Lessor ;nd
is subject to the Security Interest created by any Financing Security Docu-
ment.

Upon compliance with the foregoing title transfer provisions, the leasing of
the replaced Engine that suffered the Engine Loss shall cease and title to such
replaced Engine shall (subject to any salvage rights of insurers) vest in
Less-ee free of Lessor Liens. If Lessor or any Financing Party subsequently
receives any insurance proceeds relating to such Engine Loss, Lessor shall

Eromptly remit such proceeds, or cause such proceeds to be remitted, to
essee.
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(d) No Engine Loss with respect to any Engine that is replaced in accordance

with the provisions of this Section 11.3 shall result in any increase or
decrease in Basic Rent, Additional Rent or the Agreed Value.

11.4 Damage or Incident Not Constituting a Total Loss

Following the occurrence of any damage to the Aircraft, any Engine or any Part that
does not constitute a Total Loss or an Engine Loss and where either (i) the potential
cost of repair may reasonably be expected to exceed the Damage Notification Thresh-
old or (ii) Lessor notifies Lessee in writing that Lessor reasonably believes the damage
will permanently affect the value of the Aircraft, Lessee shall take the following actions:

(a) Lessee shall consult with, and comply with, all reasonable instructions of
Lessor with respect to the accomplishment of repairs;

(b) Lessee shall obtain Lessor’s consent prior to agreeing any repair workscope
or seeking Manufacturer approval in connection with any such repairs; and

(c) Lessee chall obtain a written certification satisfactory to Lessor from all
relevent Manufacturers as to the accomplishment of repairs.

11.5 Requisition

Lt ng any requisition for use or hire of the Aircraft, any Engine or Part that does not
~onstitute a Total Loss:

(a) the Basic Rent, Additional Rent and Supplemental Rent payable under this
Agreement will not be suspended or abated either in whole or in part, and
Lessee will not be released from any of its other obligations under this
Agreement (other than operational obligations with which Lessee is unable
to comply solely by virtue of the requisition);

(b) so long as no Default has occurred and is continuing, Lessee will be entitled
to any compensation payable by the requisitioning authority in respect of the
Term;

(c) Lessee will, as soon as practicable after the end of any such requisition (with
the Term being extended if and to the extent that the period of requisition
continues beyond the Scheduled Expiry Date), cause the Aircraft to be put
into the condition required by this Agreement; and

(d) Lessor will be entitled to all compensation payable by the requisitioning
authority in respect of any change in the structure, state or condition of the
Aircraft arising during the period of requisition, and Lessor will apply such
compensation in reimbursing Lessee for the cost of complying with its
obligations under this Agreement in respect of any such change; provided,
that, if any Default has occurred and is continuing, Lessor may apply the
compensation in or towards settlement of any amounts owing by Lessee

under this Agreement.
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