. o = : 63
62 Mediation in Greater China: The New Frontier for Commercial Mediation 3 Negotiating with Chinese

Chapter

Another common tactic is to leave all the important decisions to the last
minute then demand responses in1n1ediate[y.'5' This often entails a late night
final negotiation session the day before the other party flies out. This slow-
slow quick-quick process irritates Westerners and unless they are aware of the
dynamics of the game can lead them to make unwise last-minute agreements in
order to have something to show for their time in China. This hurried
agreement can later cause conflict and be the subject of disputes or
misunderstandings. What this means is that the foreign party will be
temporarily out of their comfort zone when they are negotiating. I learnt many
years ago to never advise my Chinese counterparts what flight I was on or the
exact day of my arrival. This allowed me time to follow my own schedule and
arrange meetings with other parties.

93-203 Venue — Hometown Advantage

Negotiations usually take place in China; the Chinese may visit another
country on an exploratory visit but will insist the substantive negotiations take
place in China. An advantage to this is that the decision makers are in country
not overseas and solves the problem of trying to locate and communicate from
afar. The downside is they have what Pye calls the “home court advantage.”'*?
The home court advantage is significant and creates the impression the visitor
must perform well in order to be allowed to do business in China. '
Westerners are guests of the host Chinese, which allows them to set the agenda
and creates an ambience where the foreigner is seen to be seeking an audience
at the Court of the Chinese as in ancient times. The visitor will often be kept in
ignorance as to their agenda in China. A general schedule will be agreed upon
before arrival but once you arrive they will maintain complete control over
your movements.'** This allows the Chinese to take full advantage of the
visitor’s culture shock, fatigue, lack of information and back-up resources,

93-204 Hospitality

One of the backdrops to a dispute in China is often that:#e criginal deal
was brought together during part of the wining and dining pizase of the original
negotiation. Chinese hospitality is lavish and constant. An important fact that
most Western negotiators are often not aware of/forget when visiting China or
discussing business with Chinese is “you are never ever off duty.” Chinese
uses banquets, lunches, karaoke, visits to saunas and scenic trips to evaluate
the other party, develop the relationship, send and gain information. This
controlling of the ambience is all part of the negotiation and can influence the
behaviour of the parties, as Henry Kissinger noted during negotiations with
Chinese Government officials, “after a dinner of Peking duck I will agree to

1 ibid.
' Pye, op.cit. p.32
'S ibid.

A Pye, op.cit. p.32

= Huang, Andrulsruilis and Tong, op.cit. p.72
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ing.”'* Often, everything said at these informal events will be file noted

atl, n . - - "
later land mentioned during the substantive formal negotiation or at the
a

mediation if there is a dispute.

In Asia and China in particular, activities that happen outside of o{ﬁﬁml

king hours are extremely important. More degl§ are done over a meal t 1an
- hégre else. The apparent success of a negotiation between the Austra.han
aﬂyWmment and the Chinese to clinch a AU$25 billion gas deal was hpadlmed
EE\;ig lunches clinched deal with China.” A member of the negotiating team
id, “If you didn’t socialise it would be much harder to get your point
- 5”157 So, these informal meetings and what was said at them will often be
acro:ic;ned du}ing a mediation session. During mediation,_the Chinese will ta}<e
zne;lo!istic approach and describe every interactioq including thel ??c&?l
occasions with the other party as part _cn‘ thg negotiation and thefdea : le
Western party insists on confining the discussions to just one part, Er examp e;
the contract.(then the mediation could struggle to move past the opening

meeting.
3-205 “rhe Negotiating Team

Cliinese negotiating teams always present a united front. Ir_l C.hm?l_, on an
;mportant deal, the Chinese could arrive with ten persons in t.hen t]eaml._
Usually Westerner’s will bring three at most. The individualistic sty L?tg
Western negotiators, unless careful]y ma'naged t?y a team lead_er, can relsiu in
an “altogether and one at a time” situation. Chinese teams will norma yt;:lo-
operate and work with the leader, and team members _w1_li support one anot ter
both verbally and non-verbally. Many Western negotiating teams have yet to
understand that in China, throughout the negotiation, there is a‘need to ensélur.e
each member of the negotiating team’s statements are reinforced by their

colleagues.

Allowing each member of the team to speak as ttlley see fit is a n}lstake.
The Chinese, recording everything caretug}‘/, \.}{111 later exploit aqg
inconsistency among the other team’s members, ~ eg “but last w_eek. Mary s.m]l
your company...” Arguing that the comment must be seen in the overad
context of your position will not be accepted. It will be L'lsed to try shame .anff
confuse the other party. They probably know full well it was an off the cu
remark or said light heartedly but if a team member gave them a weapon they
are happy to use it if needed.

93-206 The Team

Technical experts, academics and lawyers are often egtrqmt_aly difficult to
manage in a situation that requires strict negotiation discipline. They are

%6 In Solomon Richard, p.61

17 G. Sheridan, N. Wilson and C. Armitage, Weekend Australian Newspaper, 10-11 August, 2002,
pp:1-2

' Sheridan, Wilson and Armitage, op.cit. p.5
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usually paid handsomely for their individual professional skills in their home

environment. They have been trained to stand on their own two feet and debate,

lecture or argue within their area of expertise. These professionals are hard to
control at a negotiation meeting and team leaders often have a hard time
getting them to stick to a disciplined format. Another problem is that it is often
very difficult for Western negotiators to deal with silent periods during
negotiations; so the individualistic, low context individual “professional
talker” will often break the silence even if it means making a concession.

93-207 Negotiators

Not everyone can make a good negotiator and the demands of inter-
cultural negotiation are more stringent than for mono-cultural work."” The job
requires stamina, intelligence, empathetic skills and above all, flexibility.
Curry states that top CEO’s or bosses are invariably bad negotiators."™ This is
due to their being used to haying others follow their lead. Authority goes with
the territory; they are often not used to negotiating a consensus amongst their
staff. They always get the final word. During a mediation session they can

sometimes be their own worst enemy, being unable to listen or tolerate the
others’ position.

In contrast, as Fang notes, the Chinese negotiating team is essentially a
consensus-seeking group. They represent positions agreed on by a large
number of people within their organisation:'®’ they are confident in their
negotiating style and positions. They rarely show any disunity but will,
however, use the hei lien bai lien (good cop bad cop)'® routine and use the
‘friendly” Chinese member to gain concessions. Chinese are very good
strategists and are used to working as a team to purposely keep others guessing
and they keep moving the goal posts.

§3-208 Language and Interpreters

During negotiations or mediation sessions it is best that each party has
his/her own interpreter. A Chinese party’s interpreter may.have inadequate
skills and experience but even if their interpreter is higily skilled, to
successfully utilise an interpreter parties must be provided with more than
mere oral translation during the negotiations. '® Ag mentioned, Chinese
communication is high context communication. Negotiators and mediators
must move beyond explicit Chinese wishes to discover their needs and wants.
Without having independent interpreters many nuances may be missed.'®*

¥ Curry, op.cit. p.1

% Ibid

"' Fang, op.cit. p.135

'%* N.B. Not a literal translation
' Pang, op.eit. p.203

' Pye, op.cit. p.71
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gotiating with Chinese

Chinese Language Specialist

It must be remembered that proqusional_ interpreters are hired to ;:hzhz

. ioh: they may be reluctant to give a_dvlce on gther matters or giv
VSPGClﬁCJO': 165 |mplicit clues about the Chinese parties misunderstandings or
g adee.m be gicked up.'® 1t is for this reason very important, if possible,
Bﬁ‘?“de mi:i%atzion sessions for each party to bring their own Chinese speakgr.
e ter| re£ the coded important messages the Chinese SE:nd (f}'ljrmg the
i mwh?ch may be by way of metaphors allegories and hints.”’ Do not
Il"egmlmw'md however, if Chinese parties may sometimes \pretem-i not to
e surprlze ‘uon-Chin:ese Mandarin speaker. The difficulty for forengpersﬂ g£
uudel'—StanCh?nese has been, as Curry states, a “tactical tool for centuries.
}?gndﬁ not feel comfortable having a foreigner within the language circle.

Having a Chinese language specialist gls«l:) allov\_fs,dfc)rI an 1rt1§?l:jn;:‘1;

hange of views outside the formal negotiating perio s. It is s ndard
b e for a*Chinese to approach Chinese speaking negouators.dunng. unc
pra_ct“lI)C (:T akt £i1nes to exchange views, offer insights into their position or
iy ff?i‘:\'aii(m of the other sides positions. As Pye notes, Japanese
- C« 1:‘:eams always have Chinese speakers who are sought out l?y the
?5?L:ftl;f;‘dfor informal discussions, which are unrestrained by the formal

e s 169
atriosphere of a formal meeting.

The use of Chinese native speakers, as opposed to non-C hilnesz Ifluent
Mandarin speakers, can be useful but there can be problems. The hmesS1
erson may speak English, for example, but that does'not mean th;:y ave c
!Euli understanding of Western culture. Also, the Chm%?le w111_“0 te;:: iﬁzir
i i cessions. They will u
siderable pressure on them to gain con . i
gﬁlmeseness to create a bond between them and try to useolt to weaken :‘131'?111:
objectivity and loyalty to their employer. “women dou shi thng guo ﬂﬁe
(We are all Chinese.) The ethnic Chineslgmperson w1]é be c;]aught in ia v1c§i§tmns
ies’ i ‘tations. " This is often the case at me
two parties’ interests and expec : ; e e
i hinese party, “‘can I meet wi
and the mediator, when asked by the Chin : h Sy
i i ivate?”, will need to think about this carefully
team’s Chinese member in private?”, :
especially if they cannot speak the language so will notlbe able to lfollowt_t‘l;e
conversation. It can be fairly innocent but could develop into a bullying tactic.

€3-209 Inscrutable Chinese

In the past Chinese and other Asians, for instam‘:e, the J_apanese ha:fie bleeg
described as being “inscrutable”, in other words, impossible, to read whe

* Bucknall, op.cit. p.53

Pye, op.cit. p.71 . ) e
87 [an Rae Financial Times, 2001, p.2 [www.ftmastering.com/mmo] Accessed 23 August 2002
Cury,op.cit. p.2

Pye, op.cit. p.74

" Pye, op.cit. p.73
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negotiating with them. This Chinese characteristic that evolved from the need
to protect face is the apparent lack of emotion shown during negotiations,
hiding one’s emotions is second nature to most Chinese.'”" To openly display
anger, frustration or dislike of another disrupts harmony. Not showing
emotions like feelings of anger or 2ioy helps to maintain harmony by not
imposing one’s feelings on others.'” Restraining emotional expression does
not mean that emotion is absent of course and usually there will be some
“leaking” of the hidden emotion if one observes carefully. Smiling, however,
does not always mean they are being friendly; a smile is often used to mask
embarrassment or lack of understanding. This last behaviour can be extremely
disconcerting to Westerners and one of my former colleagues, who was feeling
rather upset about a certain situation, eventually burst into tears when the
Chinese person she was talking to just kept smiling at her no matter what she
said. So, reading body language needs to done with care, the “reader” must
allow for differences of expression in other cultures.

3-210 Age

The Chinese accord greater respect to an older and higher status
negotiator.'” The basic principles of Confucianism include respect for one’s
elders. Age is an asset when visiting Asia. Persons under forty are not really
considered grown up. The decision makers in China are nearly always forty
and upwards. They do not feel comfortable dealing with a young person and
will take it as a sign of a lack of respect. As mentioned earlier in this book, this
can affect the relationship between the mediator and the parties.

€3-211 Patience

Patience is the indispensable attribute in neglotiating with a Chinese "* 1t
is also the negotiator’s most important quality.””* Chinese parties will'e‘en
refuse to take “no” for an answer. They will return time after time to their
original proposal and ask for a concession.'” A mediator is wise to try and

prepare non-Chinese parties to expect that they will need consideranie patience.

93-212 Stratagems

Most books on Chinese negotiating stratagems will refer to Sun Tzu’s Art
of War an ancient Chinese military treatise which lists detailed stratagems for
defeating your enemy. The Art of War has been studied by countless
generations of Chinese and few Chinese business people would be unaware of

"' Curry, op.cit, p.36

"2 Michael Bond, op. cit. p.233

'3 Hong Seng Woo, op.cit. p.117
'™ Curry, op.cit. p.3
1% Cray, op.cit. p.87

176

Pye, op.cit. p.85
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it. It has been said correctly in my view, that Sun Tzu’s central strategic goal is
2 . S
«qubdue the enemy without fighting.””

Fang lists 36 Chinese negotiating lacti(.‘:S.”ﬁ Many are derived from Sun
Tzu’s stratagems. Most of the literature on this subject notes the most common
tactics employed by Chinese negmlators:. The most 1:npo@ant thing to
remember is that any lists or notes for negotiators are not conclusive.

I do not intend to cover the many tactics which may be employed in
negotiation in China but will mentiop Just a feyv below to give a sense of what
can happen. (Obviously many negotiation tactics are }Jsed by negotiators from
all cultures and are not solely used in China.) Some of the most common based
on the my own experience and those of others are:

LY

e use of terrain:

— keen the other party off balance, change the schedule and exploit
cliture shock;

e (divide and conquer:

— exploit divisions in the other team;'”

e deception:

R 180
— using deception to convince the other they are stronger they are;

e appearing to be friendly:
. : : : i =AY
— using friendship as a ploy to securing concessions;
o fatigue:

— Chinese negotiators have great stamina and demonstrate an
apparent love of boredom;'"

- : ; 83
e playing competitors off against each other:'

— they often say they are in simultaneous talks with other parties;
and

e price:

— no matter what price the other side quotes it is always too high.

' Fang, op.cit. p.153

' Fang, op.cit. p.289

'™ Fang, op.cit. p.291

Fang, op.cit. p.289

Curry, op.cit. p.147

Pye, op.cit. p.85

8 Fang, op.cit. p.290, Curry, op.cit. p.147
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® confirming and discussing authority;

e confirming who will attend and role of decision makers:

®  getting an initial understanding of the background of the dispute;
* discussing any previous settlement discussions and offers:

®  describing the mediator’s role;

® describing the mediator’s approach and style; and

® answering any questions.

It is also a chance for the mediator to ask the parties to prepare costs
information and undertake a risk analysis if they have not already done so.
Quite often, parties who have never attended mediation before may not have
worked through their own process issues like who will present the opening
statement and for how long. Parties and their legal advisers are occasionally
quite surprised to find out that everyone attending the mediation will have the
opportunity speak, so giving them a chance to prepare will not embarrass them
on the day. Mediation is voluntary and that includes the parties having the right
to refuse to meet in a joint session with the other side. Whilst the mediator will
not try to force the reluctant party to do something against their will, this is the
type of issue which can be discussed fully during pre-mediation contact.

In my experience a preliminary meeting can be of great benefit to a cross-
cultural mediation. This may include:

e adiscussion of cultural expectations;

* an explanation of how the mediator’s role in Hong Kong say may
differ from China or vice versa;

e preferred forms of address;

e choice of the pivot language (main language to be used auring the
mediation);

®  whether or not interpreters will be required; and
e any cultural or religious dietary issues.

All pre-mediation contact is confidential whether it is face to face or over
the telephone. However, the mediator will normally keep each party informed
as to what meetings or telephone conversations have taken place without
revealing the content of the discussions.”? In Asia, it is not uncommon for a
mediator to be invited to a pre-mediation lunch by a party rather than meeting

in an office but this must be treated with caution as it could create an
impression of bias.

2 Occasionally one party will insist that the mediator does not share any information of this
nature however most parties will usually agree that everyone should be kept informed as to
what meetings or substantial telephone conversations have taken place.
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1[4-082 Setting up the Mediation

Once the preliminary meetings have been ht.eld. the mediati_op usuall_y tak;s

Jace soon afterwards. The day before the mediation Eh_e Partlf:lpants list will

Eave been circulated for the last time and_ any final lo_glstlca] issues resolved.

Depending on the parties wishes the mediation da)_i will commence at 9am or

9:30am and will continue until 5:30pm or 6pm with an understanding that if
necessary the mediation will continue beyond that period if all parties agree.

€4-083 Beginning of the Mediation Day

Most mediators will arrive before the garties, as to _arrive late could make
a bad impression, lessening confidence in the mediator and be seen as
Eiisrespectful. The mediator will often ha\_fe had no input }nto the choice (}‘f
venue and so must adjust to whatever environment the parties ha'ie chosen.ht
is good practice for the mediator to _"check out the real estate bgfon_: the
parties arrive.\The mediator should think about wher; the parties will sit for
the first joint session and as sometimes the room will have been set up by
someoncvith little knowledge of the mediator’s requirements a readjustment
is ateh needed, for example, the removal of unnecessary items on the
~onference table which obscures the sightline of the mediator.

If there is a flip chart it should be positioned where everyone can see it
clearly. The room and shape of table may dlctgte much of the seating, but the
mediator needs to decide on the best seating arrangement to encourage
communication and assist the building of relationships. It is common practice
for the mediator to decide where everyone sits especially if tf_lere are a.larg_e\
number of people to manage. It will waste tir_ne'and fegl quite confusing if
everyone plays “musical chairs™ before the mediation begins.

One of the most important practical matters to inspect is the position of
the parties’ rooms in relation to each other. If for some reason the rooms are
next to each other the soundproofing should be tested to find out .wtl‘ethn_ar or
not the parties can hear each other when they are in a “confidential” private
session. In Hong Kong, space is at a premium so unlike overseas the medlaFor
seldom has the luxury of a separate mediator’s room. Ea'_ch of the parties
should have a similar private room that can be used as their l_)ase durmg the
mediation day, and which the mediator will vi-sit for the private meetings.
Mediators also need to familiarise themselves with the location of emergency
exits, fire doors, washrooms and IT facilities. Also, it is importapt that the
r00m15 and/or video conferencing facilities are available until late, in case the
mediation extends beyond the agreed hours.

The mediator or service provider will usually have reminded the parties or
their legal representatives that someone should_ arrange for lunch to be
delivered and it should be agreed in advance who is going to pay for the food.
If held in law firms, hotels or serviced offices drinks and snac_ks are usually
available during the day. Once the mediation begins there is psually not
enough time for parties to leave the premises for lunch breaks outside. In most
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mediation there is no formal break for lunch, and work will continue
throughout the day with the mediator working between the rooms. Apart from
saving time it keeps the momentum of the mediation process going forward
and keeps everyone focussed on moving towards a possible settlement.

94-084 Greeting the Arriving Parties

In a perfect world the mediator will have met with all the attendees prior
to the mediation or at least spoken with them by telephone. However,
sometimes, for example, an overseas party’s flight may arrive too late for a
meeting the day before or a lawyer may have been tied up in court so unable to
meet the mediator. In that case as one of the key benefits of pre-mediation
meetings is the opportunity for the mediator and parties to get to know one and
other, the mediator will try to spend a little bit more time in private with the
attendees they have not met in order to introduce themselves. The mediator
will check that everyone is comfortable with this: otherwise one party may see
it as a delaying tactic or feel unhappy about not being informed what is going
on. If the parties are Chinese business cards will nearly always be exchanged
and this is a good opportunity for the mediator to confirm in private that each
side has the required authority to settle if resolution is reached.

First impressions count and the mediator will know that this first meeting
even though not in the mediation proper could affect the whole tone of the
mediation for the rest of the day. The mediator will often provide information
at this stage about what to expect from the day, as well as checking on the
parties practical and comfort needs. This is often a good time to check to see if
there any time constraints. Does someone have to leave early to catch a plane?
If anyone has not yet signed the mediation agreement then this might be &
good time to get it signed. After greeting each party the mediator will then
allow the parties’ time to settle in and hold a final team meeting.

94-085 The First Joint Session of the Mediation
The Mediator’s Opening

The mediator’s opening has four main purposes:

e to set the tone for the mediation;

® toestablish the mediator’s role and authority;

® to emphasise the ground rules for the mediation: and
* to outline how the day might run.*"?

Whilst every mediation is unique the opening joint session does tend to
follow a fairly set framework depending on the mediator’s style and training.
However, although a mediator can prepare a plan as to how they intend to start
the mediation they can rarely plan for the middle or the end of the mediation.

3 CEDR Handbook p.56
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Much of the mediation day will require the m.ediator to rely on their training,
experience and above all their intumon.l This is what makes mediation so
fascinating but requires intense concentration from the l‘lledlat()l.'. The mediator
cannot “switch off” as they must be alert. to even the smallest signals from the
parties as to a change in mood or a negotiating position.

Allowing for flexibility and the unexpected is very 'upportant; being over
reliant on any set formula could go horribly wrong. Partles can lchangf: their
minds about who will speak first or not, suddenly without warning refuse to
meet with the other party in joint session, send different representatives to the
mediation at the last minute, insist on only talking al_)out the legal case or
exclusively about one area which they know does not interest the other s_ide,
play tactical games or pretend to be angry. (_)n the other haqd, they mlgl_n
suddenly genuinely wish to settle the matter qmc.k_ly, reverse their former tactic
of fighting for every small concession, put addltllonal'new deals_on the table
and change the way they respond to the other parties without warning,

€4-086 ( Liist Impressions and Tone of the Mediator’s Opening

the tone of the opening should be positive and confident so that the
varties feel that they are in good hands. The opening shoul_d not be too long_ or
Ewerly complicated and is best delivered in an organised manner x_vh1qh
indicates the mediator knows what they are doing. Too much mtormgtmu is
self-defeating as the parties who are often under a great deal of stress will have
difficulty taking it all in.

Each mediator will either adopt a particular style or naturally possess an
individual style to employ during the mediator’s opening,' ranging from the
avuncular “everyone’s favourite uncle” style, to the crisp “no nonsense
commercial executive” chairing a meeting style and everything in between.
This is the time where the mediator begins to establish their authority and
establish a respectful working relationship. The parties will very much take
their cues from the mediator, if the mediator appears disinterested, negative or
lacking in energy this will cast a cloud over the whole mf;diation_. If a mediator
fails to establish rapport and authority during the first joint session it could be
a very difficult day. Done effectively, the mediator’s opening will set the tone
for the rest of the mediation.

§4-087 Opening Statement Checklist
Welcome and Parties Introduce Themselves

This can set a positive tone for the opening session but sometimes if the
parties know each other well it can be dispensed with.

Mediator’s Introduction

This is usually a brief introduction highlighting some aspects of the
mediator’s background or experience that the parties might find useful to know.

Mediation in Greater China: The New Frontier for Commercial Mediation 1[4-087



150 Mediation in Greater China: The New Frontier for Commercial Mediation
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the word subm'ission” to mean a “legal submission™ and provide documents
that were really just shortened versions of the court documents. :

Please see below some guidance notes for lawyers in preparing:
e  case summaries; and

e  mediation bundles.

Not all lawyers are happy with providing case summaries as they eithe
d_o not undt?rstand why they are needed or simply do not want to spend thr
time preparing one. It takes time and skill to prepare a good summary 1imite§
in size to five to ten pages. Also, some lawyers subscribe to Mark Twain’s

dlCiUlI]. l d]d]lt hd\‘e tlme tO write a Sh{]lt € s
|
tter, so I wrote a l(mg one

A mediation summary is important because it has a different purpose
compared to court documents. The summary is for use in a consensual process
intended to find a settlement, and which is off the record for all litigatio
purposes. Its aim should be to identify the key issues. 4

[t is not always possible for parties to agree on the contents of the main
body Qf information forming the background to the case called the “bundle.”
What is very helpful is if lawyers can agree a reading list for the mediator t.o
fead.' This saves time and the cost of the mediator receiving two nearl
identical bundles before the mediation. l’Y

§6-131 Documentation Suggested for Mediatio i
n C
Bundle of Documents’”! et o

Case Summary

T_he case summary.is intended only as a brief document to allow th= cther
party(ies) and the mediator(s) to come to grips with the main isstes, in the

p €s 1
dlS e ][ Serv as a b] E:f exp]anatl()ll ()f What t!le dlS Ltle 1 ab
p s Ol l',Ad S]l()uld

e aperspective of the dispute to the other party(ies);

° t‘he‘n_lediator. with the necessary background to the dispute in order to
facilitate a discussion; and

° clanﬁcapo_n of parties’ respective positions and their involvement in
the mediation process.

The case summary should be no longer than eight sides of A4 paper long.

- 1lPlea_se note that it does not have to be written in a legal format, plain
ng 1$h is fine, the case summary is to assist the Mediator/s understand the
main 1ssues not to convince a judge as to the merits of the party(ies)’s case.

301 : :
CEDR Asia Pacific documentation advice to parties
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16-132 Content of Case Summary

The case summary should comprise the following components:

e participants — an identification of all the protagonists involved in the
dispute including:

_ details of decision makers; and
— explanation of business/personal relationships:

« the dispute — a description of the dispute in narrative form that
should include:

_ chronology of events — a clear picture through time of the order of
events relating to the dispute;

_ matters not at issue between the parties — identification of main
facic and/or issues relating to the dispute which are not at issue eg
svents that led to crisis, background of parties, details of accident,
eic;

) matters at issue between parties — this should be the heart of the
case summary. The identification of the key issues that are in
dispute will assist in narrowing the spectrum of controversy and
thereby focus the parties’ energy on resolving them;

— details of any attempts to settle or offers to date; and

_ cross-reference to key supporting documents contained in bundle.

Conclusion

An opportunity to reiterate key interests and indicate expectations of the
process whilst recognising the legitimacy of those of the other party(ies)
involved in the dispute. It is also worth considering the best alternatives to a
negotiated settlement in the event a resolution is not reached during the
mediation, eg consider resolution of dispute through courts (time, likely
outcome, costs, etc).

96-133 Other Considerations

The parties may also wish to consider the following for inclusion in their
case summaries or for discussion at/general preparation for the mediation:

e identification of key interests whilst acknowledging those of other
parties can assist in establishing a spirit of co-operation;

e similarly, provision of/reference to independent criteria, precedents or
principles may assist in sefting objective standards of fairness or
benchmark against which parties can measure and legitimise their
own claims (eg: independent valuation, industry standards, expert
witness); and
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cha

when translated into Chinese, Pepsi’s “[cJome alive with ttl‘te Pegs;
Generation” became “Pepsi brings your ancestors back from the

grave”; and |
in 1987, Kentucky Fried Chicken set up its first mainland China KFC

outlet. Their famous “finger-lickin® good” advertlsememtff was
translated into Chinese characters that meant “eat your fingers off.

e parties should also consider the comparative importance of issueg
endeavour to balance factors of different nature — eg: apol
(expression of regret) vs liability (admission of responsibi}ity),
compensation (finality of payment) vs continuity (on-goingE=
relationship to resolve problems/explore new opportunities). 1

96-134 Bundle of Documents

Of course these issues were quickly addressed and today Pepsi is popular

With an emphasis on keeping documents to a minimum, the bundle in China and KFC restaurants seem to be everywhere.

should comprise of key supporting papers, which clarify the matters in issug.
between the parties. The bundle is not meant to be a complete file of the cage,

The purpose is to clarify matters for the mediator and establish objective
standards of fairness for the negotiations.

However, on a more serious note, (_:omrpunica?ion_ relying 0r1l dpcur_ne;;
hich have been translated is fraught with dlfﬁcultl_es if the translation is 1
o lly well. Often the parties at mediation will have Chmgse-speakmg
> reav%m cal-1 read in Chinese but this does not mean they W.l” all totally
e the meaning in either English or Chinese. Of course this can be the
e dispute, where parties may insist on their own interpretation of a
C?Se Lnoin*i::tzsce i1n a contract. Nonetheless, badly translated docqments can

icnilrljase 'll1l: ;;hance of miscommunication and argument about meaning.

Sometimes parties decide to submit an agreed combined bundle of
documents. In the alternative, the parties can decide to submit an agreed
reading list for the mediator(s) to read from the bundle of documents, which
will save time and provide clarity for the mediator.
96-135 Other Issues Asother factor is that Taiwan and Hong Kong “Se.trad.ltt-mélal hcpe:g?:iz
chutacters (fanti zi FHG7) while Chlpa chatgec to s:m_pll If:l : a'th the
(wanti zi 1515 ). So, Mainland Chinese may have difficulty wlr Lt
t“r’aditional characters and those from Hong Kong and Tﬂ'wﬁ‘%’ ma}llair e%sgi f
with simplified characters. I think it may be useful for non-Chinese lawy

we examine this issue more closely below.

It is important to understand that if a document is not in the bundle
submitted, a party at the mediation can still rely upon it. The party simply

brings the document along to the mediation and draws upon it should the need
arise.

The parties are free to submit confidential papers to the mediator(s) if
they wish to disclose information to him/her on a confidential basis. Such

papers should be separate from the general case summary and clearly labelleq
“for the mediator’s (s*) eyes only.”

96-137 Simplified Chinese Characters

As mentioned, this is used primarily in Mainland China anFi is tht(;* veti;sol;)rg
taught most widely outside Greater China ata the m0113ent. Tl&s wr} CeEina =
was adopted after the establishment (_Jf today’s Pef)p[e s Republic oL it
1949. Mao strongly supported this idea, the_Chm_ese Govern{netn o A
simplifying the writing method would make it easier for pecr];tle] or i
write, which would raise literacy, making it pps;uble for more of the pop

of China to understand the Government’s policies.

All documents should be sent to the service provider and we wil! eénsure
that simultaneous exchange occurs.

The above is an example of what lawyers may wish t.submit to the
mediator and not meant to be conclusive,

96-136 Translation 96-138 Traditional Chinese Characters

Translation between Chinese and English is more difficult than that
between European languages, this is because the two languages originate from
two different language families, namely, Sino-Tibetan and Indo-European,
which gives rise to many differences in modes of expression, grammar, syntax
and the meaning system. So, if documents need to be translated for the
mediation it can be an expensive and difficult undertaking. Using an internet
search engine to conduct a free translation is only useful in getting a rough
idea what the contents are about. It is definitely not of a sufficiently accurate
standard to be relied on in a mediation or court proceedings.

They are still used in Hong Kong and Taiwgn and as tht? name suglges;tos;
this is the traditional version that has_ been written by Ck_nnese pet(_)puid o
thousands of years. After 1949, people_ip Hong Kong and Taiwan con \1:[15 ol
use the “old” traditional text after pohtlca.l separation. However, a ne n1:3 \5;11
in Hong Kong, although it can be read quite well _by a Talwan;se l\gers;ar,m o
be written in a style that suits the Cantonese dialect, not the Man

Hokkien dialect they speak in Taiwan.

Another point to note is that alth.ough originlally Chinese Sl;)nlzliiit;ﬂ
characters were exact translations of Chinese Tradltlfmal charact‘_cersdp i
fewer strokes, over time new wordsl have emeyged which are not found in .
type, which could lead to problems in translation.

There are some amusing examples of bad translation or unintended
meanings for instance when both KFC and Pepsi entered the Chinese markets:

. i fati 6-138
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Summing up it is suggested that if important documents need tq he

translated:
e  be aware of the translation issues that may arise;

* donot try to save money; it is best to get good translation work done;
®  discuss this issue with Chinese staff members;

check if the other side has already had some translation work done
and is willing to share the documents;

e allow time for the translation work to be completed; and

lastly, make sure the client is happy with the translation work before
the mediation.

96-140 Preparation with Client

It is vital that the lawyer set time aside to meet with the client before the
mediation. 3 Working as a team the lawyer(s) and client(s) can prepare
carefully, go over the negotiation strategy and make sure everything is ready. If
the lawyer has not met the client before, it is a good time to get to know them
and something about their personality.

As mentioned, in Hong Kong, there is now a duty imposed under the CJR
on all lawyers to discuss mediation with their clients. However, throughout
Greater China the knowledge and skill to educate clients about mediation and
other ADR processes is not uniform. It would not be true to state that even in
Hong Kong where lawyers are bound to educate their clients about mediation,
this is carried out effectively across the board. Many lawyers in the region
have taken the time to learn about mediation, often paying to attend mediatica
training themselves, judges in China and Hong Kong have participated in
courses and others have gone so far as to take full training mediator\courses
leading to accreditation. Notwithstanding this, a large number ofla Nyers are
still not equipped to assist their clients in this regard which can impact
adversely on the preparation they are able to offer their clients.

96-141 Client Education by Explaining Mediation

A lawyer needs to explain mediation to the client and how it is going to
help them resolve the client’s case. Lawyers are trained to ask questions in
normal client meetings primarily with a focus on gaining information that will
be useful in litigation. So, in order to understand, what the clients’ real needs
and interests are the type of probing plus emphasis of the questions needs to
change. What might not be at all relevant in court could be the key issue for
the client. The lawyer can typically expect their clients to ask questions such as:

e  what will happen at the mediation:

* The ADR Practice Guide, op.cit.p.289

f16-140 ©2013 CCH Hong Kong Limited
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» what role will the mediator play;

e do I have to speak;

e do lawyers have to attend;

« will the mediator tell us who is in the right;

e do you think we will settle it at the mediation;
e if we do not settle what happens; and

e if we mediate can I still go to court?

It will often surprise clients, if they have never attend.ed r'r;;:dlattlsgﬁ (;[{1;2:
tiey are being offered the chance to play an active role. This \T’-l. nob Al
-weight entrepreneur businessmen with strong personalities bu Y
hqavy “\;feho tend to see the lawyer as their guide and cha_mplon in resolving
c!lelgfes may e hesitant about this more active role. So, it i3 very important
ﬁ;‘; pre—mt-(iia:ion they understand that. the process may put ttlllemtﬁiztzﬁrztigﬁ
t times and the mediator will be speaking duectly to them rather _ - agn :
fhe Ia'wyer. They will need to be reassured that this is normal and an impo
op;,qmjnity to say what is on their mind.

The client needs to understand the special fqatqres and charactens'tlcslof
mediation and the role of the mediator in facilitating settlement. It1 is aﬂig
important to emphasise that the client will play a lez;dmg ang actEve rc; :d;n e

i enti lient’s business and other n
cess, by focusing attention on the ¢ '
?r;?aresté a)lgd how those might be accommodated by any _s;etthmigt reiciﬁz:li Ol!r:

iatio ; i lawyer, the negotiations in the m

mediation. Although assisted by the _ : _ iy
ient’ lient should also be given reassu

are under the client’s control. The ¢ ould al uranc

issues like the confidential nature of mediation in the event that it fails to

achieve resolution. .
The issue of client education persists thrc?u.}ghout the hlfe' of 'a c:si.a S/:

lawyer needs to remain e;lert todtthe opp%résﬁglszdfggsr:;leed;igggt;sn A

er will also need to speci

3?’31}1\?;(;, E:li:r}?,“gld the opponent, in response to any court el}couragemf:tti (:2

mediate, and in particular in response to the evolving legal d;sput;a ;(f;;] !

landscape (see below), which has ralseld the prospect of pote

consequences if there is an unreasonable failure to mediate.

€6-150 Pre Mediation Contact with Mediator

Most mediators will tell you that pre-mediation contact with the lawyers
and their respective clients is very important.

96-160 Preparing for the Mediation Day

Having the right people attend the mediation is very important because:

Mediation in Greater China: The New Frontier for Commercial Mediation 1]6-1 60
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Agreemeqts for which a mediation document is not needed should b,
rf_:corded in the court log and will become legally binding u 1
signature of the parties, judges and the clerk. 5

4. Failure of Mediation

ad_ué?{'lltclg 91 qf the Civil_ Prqcedure Law provides that a court of law should
Judicate 1n a timely fashion if mediation fails to produce an agreement or if
one party retracts before the mediation document arrives. ;

98-032 New Civil Procedure Law (CPL)

On the 31 August 2012, the Standin i
‘ st 2012, . g Committee of the National P s
gﬁgﬁgiﬁzn?sf t(t)hc:hPePolsg S CR_ep;ubllc of China (PRC) approved sigr;(f)':}z:laenst
! : e ’s Civil Procedure Law (the Amended CPL i
will came into effect as of 1 January 2013, With regards to mediation t)l;e‘:ehﬁ;

some changes in the CPL which i i
o o could foster the use of commercial mediation

98-033  Judicial Recognition of Mediation Settlement

Couﬁligder the previ(_)us civil procedure rules, a private settlement outside the
e I?;K“c;as conjlgereg [? ciontract. This meant that as in other jurisdictions
ng and the the breach of such a mediati
e ['such a mediation settlement meant
g the case back to litigation proceedi i
. ngs all over aga
H(;T\yever, cur'rently pursuant to the Amendments (Articles 1%4 and 195)g ti]nc;
gz; Siles F'rnayi in g:cordanfc—:ge with the People’s Mediation Law,*** apply tc; the
¢ People’s Court (#E AR V%FE) where iation inst
; Court (% NRES the mediation institution i
(IjOLatE('[i-'t to obtain Jgdlplal recognition of the mediation settlement within ?(S)
ays after such mediation settlement becomes effective :

98-034 Enforcement

medizi ()tll:ela‘(vaI.ltll‘]t conglide.rs the mediation settlement compliéswith the
» the mediation settlement is capable of i i
! serving as’a basis fo
commencing mandatory enforcement pr i irectl ]
. dings directl is i
el ent  proceeding irectly. This is a
gnition of mediation as a m f di i
e . _ eans of dispute resolution.
. questionable whether private settleme i i i
ever, it is qu er nt without involving a
E;cgg:ilg;nltr;ss%usnorih_wouldldbe eligible for judicial recognition under %he
. ; 0, this could mean that ad hoc mediatio hich i
parties and mediator conduct a pri iati TSl
s private mediation without using a r i
_ €co
mediation body might not be covered by the new amendments i =

" LIJi?thr t?; new CPL rules mediation settlements may receive Jjudicial
gnition. The new rules have changed with regards to the legal status of a

369
PesaleTs LL, s . ;
ople’s Mediation Law of the People’s Republic of China (Adopted at the 16th meeting of

the Standing Committee of the 11th i X
S M National People’s Congress of the People’s Republic of

370
Zheng Rungao, Partner, Clifford Chance, Client Briefing, 17 October 2012

118-032
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mediation settlement agreement. This may encourage more parties to try
mediation as previously one of the big issues in China has always been the
matter of enforcement. In a low trust environment like China clients are very
focused on whether the settlement agreement can be enforced or not. As
mentioned, one reason for the popularity of arbitration has been because
parties felt reasonably confident they could get the award enforced by a
Chinese court under the New York Convention. Having to chase a party who
breached the mediation settlement agreement through the courts was seen as
costly and an additional waste of time.

€8-035 Institutional Mediation in China

. As noted above, parties and their legal advisers have to be prepared for
Chinese courts or arbitration tribunals to introduce mediation sessions into
their proceedings often with little warning. A party may refuse to mediate but
this may be-(unwise given that it could be portrayed as showing an
unwillingnesanto try and settle in a “principled way” or in a spirit of
cooperation;

98-649 Med-Arb or Arb-Med during Arbitration Proceedings

As mentioned earlier, arbitration proceedings in China incorporate
mediation into their hearings.””" Both domestic and international arbitration in
China permits mediation before commencing arbitration. Even where the
dispute is set down to be arbitrated arbitrators may suggest and encourage the
use of mediation. Legal advisers and their clients must keep in mind that the
arbitrator may seek to mediate at any stage of the process if the tribunal is so

minded.

A key feature of Chinese arbitration is that the arbitrator and the mediator
are often the same person. It is often stated outside China especially in
common law countries that these roles are not compatible (see more on this
below). One of the central aspects of facilitative mediation is that in order to
reach a settlement agreement parties are encouraged to discuss their disputes
openly, and to indicate their practical objectives to the mediator, usually in a
private session. So in the event the parties do not settle, the mediator-arbitrator
may well have received information that the parties would not have been
willing to disclose to an arbitrator under normal circumstances. There is also
the risk of a breach of due process since in a private session one party may
state “facts” which the other party has no knowledge of and therefore is unable
to respond to appropriately. It is also thought it could potentially impact
negatively on the mediation phase, as parties would be reluctant to speak freely,
and as a consequence the mediation process itself could be far less effective.

In 2008, the CEDR Commission on Settlement in International
Arbitration, Co-Chaired by Lord Woolf and Gabrielle Kaufman Kohler, was

3 CIETAC, the Beijing Arbitration Centre and the Hong Kong International Arbitration Centre
all have rules covering this situation.

Mediation in Greater China: The New Frontier for Commercial Mediation 1[8-040




I eat B ]
mn e Cc C Cha ter I
240 Mediation in Gl er Cll a: The New Frontler for Commer ial Medlat on h P e 8 Curre

ftalian Civil Code. Given that Portugal is a2 member of the European Union,

98-200 Macau
the legal system of Macau also drew indirectly from European law.

8-201 Macau Legal System**

Chinese and Portuguese are both official languages in Macau and
although Chinese is widely used in the Administration, Portuguese is still the
predominantly used language in judicial proceedings. Administration of justice
in Macau is organised in a three-level independent judicial system: Court of
First Instance and Administrative Court; Court of Second Instance; and Court
of Last Instance. The Courts of Macau enjoy the power of final adjudication.
Additionally, the Central Government of the People’s Republic of China has
agreed with the Macau SAR on the Mutual Recognition and Enforcement of
Civil and Commercial Judgments, which facilitates the judicial review of
j‘udgments from one legal system by the other. The Mainland Government has
also concluded a Closer Economic Partnership Agreement (CEPA) with the
Government of Macau under which goods from Macau that are exported to the
Mainland afe'not subject to customs tariffs and Macau-based companies and
professiatals of service industries are given relaxed measures when entering

marketsin the Mainland.

I% Macau’s civil law system, legislative enactments such as codifications
and minor laws passed by the legislature are the central source of law that is
recognised as authoritative. Macau’s legal system has experienced several
reforms over its history, more recently in the labour law area, in order to be up-
to-date with reality. Alongside the codification of major branches of law and
the existence of a Basic Law that sets grounds for the rule of law and securing
fundamental rights, the law is enforced by a three-tier judicial system that
warrants its reliability and implementation of court decisions to ultimately

achieve justice.

Since it is not a unitary system, the courts are independent among
themselves in order to warrant defence of the rights and interests legally
secluded, repress violation of legality and settle conflicts of public and private

interests.

Macau’s legal system is also tailored to accommodate its particular
gaming reality. In fact, regulation of the gaming industry could almost stand by
itself as an autonomous branch of law, with its particulars and provisions

reflected in the judiciary systen.

The Courts mainly undertake dispute resolution in Macau, although
arbitration is also possible and enforceable. The first tier of the court system is
the First Instance Court, which is subdivided into a specialised court for
administrative matters and the Judicial Base Court that carries out the
assessment and trial of all other matters, with some minor exceptions. In fact,
all petitions regarding labour issues, civil matters, criminal disputes and other
quarrels are filed or submitted into the Judicial Base Court and, in first

instance, assessed there.

The Second Instance Court has an appellate jurisdiction to hear appeals of
decisions from the First Instance Court. An appeal does not mean a new trial,

Macau was lent to the Portu i

1 guese in 1537 and becam

colgmg u_ntl-l its handgver to China in 1999. Macau went throu;h c’tihit;ridllig?ese

?f;% s] é]; its legal h1§t0ry: a period of mixed Chinese-Portuguese jurisdict[?mt
-1849), a colonial period (1849-1974) and a post-colonial period (19‘[f(:1r1

1999). It is now in its fi iod: i P .
oy b s fourth period: Chinese Administration under special

On 20 December 1999, the soverei

‘ :  the eignty of Macau returned to the P y
?SeAp;bELC (;Jf China. The establishment of the Special Administrativee li%plie ;
i %)ezlafaiie;lnagrzelc!kbelt;veen IEortugal and the PRC in the Sino-PortugEe(;E

and like Hong Kong embodies the principle of “
two systems” provided for by the Chinese consti ional framework. Like 1o
. . e constitutional framework. Like i
sister SAR Hong Kong, Macau was provi i i oh s
: ided i

as the de facto constitution of the terrilzory. NS Basig Law which S

Iegisl[it[:(\ir:r etil:ﬂl?t?vsiec ng,dMgclau enjoys a high degree of autonomy with
lative, and judicial powers, including that of fi judicati
ot e Vers, inc g that of final adjudication.
_ ; u SAR has limited international ity i i
relations, mainly in terms of i o e o st
x economic matters, and issues its own pa
. « A 2 S5pa
21\::; C;J;f(;l;y, tr;?};ltams controls of its borders and has the power to rel;ula?e 11-::
s tariffs system. The Basic Law also mad i
transformations took place, safi i i e tabutin
sfor , safeguarding private ownershi d i
capitalist system inherited from th ini e
e Portuguese administration, for at least unti
- . o e
2049, when the period of unrestricted Chinese administration starts R

& R;F:]z Iieéal syste[m inI Macau thus remains part of the group of the civii law
-German legal systems of continental E iti \e

ot il B o : Europe tradition. That means

) g. the main source of law in M is not
codified and written legislati i s st
gislation (statutes) that contai aband

rules from which specific soluti it O AR
. utions to each case may be rendeiad ivi

systems, judges are expected to a i it

pply the law instead of idi j
developments to the law i o
dev , which means that in Macau
) , although court
jurisprudence is generally followed, there is no system of binding pregcedence

Study of provisions of th : 5
L e law is therefore more important than the study of

The legal system of M i
, acau is based on the Portuguese le,
J al system,
:Ltg](:;ig;}l thfrre ari hsqmepdlﬂ'erences. Most of the codes reflect an afaptagon or
om their Portuguese equivalents, with th i
] : ; e exception of th
Commercial Code of Macau, which drew from various sources, ?nc]uding thz

42 .
Website: C & C Lawyers, Avenida da Prai 5
ers, raia Grande, 759-3F Macau, Tel: (853
2837 2623, ccadvog@ccadvog.com, [http://www.ccadvog.com], ;d:cces;éd 2}; 28M3:y225(1)2l3/
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but instead the facts and laws of the
court. In addition, the Second Instan
hear certain matters such as crim
members of the Government.

case are appreciated again in a different
ce Court h_as the original jurisdiction to
es and misdemeanours committed by

i : ]_rd al‘.ld tlnal Iayer that Wal‘raﬂts []le legah and legit“nacy Of the
l y ; as nstal’lce C h p I
Il(l[ClaI S S‘e] 1 IS tl]e L t I our t, Wi th IS Tes ()DSlble Il)
S'a“(lard]s[ng case law_ MO] c0 VET, th[S court 18 alS() the Ultilllate Elppeal (&

and, therefore, the fin i
> s al and ultimate mark i i j
the defence of rights and interests. : Ve el voment o s g

‘udicgn] Macau, QIsputes can also be resolved out
Jadvo al means 1f- fundamental rights or matters
cacy are not in order. Parties to a quarrel can

SCUIE!HCHI amon ﬂl&lll EIVCS aild Such agleel“e”
g S
aI'Id blﬂdnlg.

side the courts and by non-
that are reserved to court
often agree on the terms of
t shall be considered valid

In addition, Macau®

_ A s legal system al
pemrnici syste S0 embraces the ibili
i g c[h;putes by the means of arbitration. Arbitration in MPOSSIbIIIty .
o mattor claims that do not exceed MOP50.000 (US$6,242) i o

ers involving consumer rights and :
- . . - S a
ll'm'xtatlon of claim value, alrbitratig T e B
civil law and commercial law.

hermore, wi ;
] : ., without a
on is also allowed for certain matters under

The_ enforcement of arbitration
other jurisdictions outside Macau is
Iega'd- requirements are fulfill
decisions and awards to the Se

awards a_nd decisions from the courts of
also possible. This is provided that a few
ed, and only after the submission of surh
cond Instance Court for confirmation, -

98-210 Mediation in Macau*®

There is little materi '
environment in Macau, %i:rézlsiotr?all;onsmt o
taken mediation training but they usua;ll
Is not a large international trading ¢
dlsputq flow that Hong Kong does
maintain offices there but service ar;y
Macau judiciary are starting to reco

h regard to the mediation
Iawyers_and Jjudges from Médcay have
y do so in their private capdacity-Macau
entre anad does not attralt the type of
Most international law firms do not
Macau work from Hong Kong. The

e _ ‘ gnise that Macau ne i
nking about dispute resolution and a new act is in theezsipttzcl)inlépgatte o
ut not

available officially
0 yet for perusal by the ¢ ic i
the definition of mediation below is {Xrom tﬁ:n:::f 3?:#:2;113% e e

The Act defines mediation as:

Sf[::];];:déagnnl is whep a neutral third party as a mediator
cted by the parties voluntarily is asked to assist the

-—
424
C&C Lawyers, Nuno Sardinha da Mata

425
I would like to acknowl
g : edge the assistance of T 2 F
kindly supplied the information with regard to Ml‘:;lif]l.ll(d“‘ Sl

18-210

& Co, Hong Kong who
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parties to reach a consensus in order to negotiate a
mutually acceptable agreement.”

One possible source of future mediation development in Macau is the
opening of mediation services in arbitration bodies which is what happened in
Hong Kong at the HKIAC. Currently there are five permanent arbitral
institutions in Macau, such as Consumer Arbitration Centre under the Macau
Consumer Council, Macau Lawyers Association Voluntary Arbitration Centre,
Arbitration Centre of Macau World Trade Centre, Insurance and Private
Pension Dispute Arbitration Centre under the Monetary Authority of Macao,
and Building Management Arbitration Centre under the Macau Housing
Bureau. Among the above listed Arbitration Centres, the Arbitration Centre of
Macau, World Trade Centre, and Macau Lawyers Association Voluntary
Arbitration Centre are of a general nature, admitting all categories of civil and
commercial ceses, while the other three arbitration centres are of a specialised
nature, that{isy. only for specific types of cases. In addition, the Consumer
Arbitratioh Centre and the Insurance and Private Pension Dispute Arbitration
Centre only handle cases in which amount is not higher than MOP50.000 in
dispiite!

A conciliation procedure is the first step before the arbitration procedures
adopted by organisations including - Insurance and Private Pension Funds
Arbitration Centre, Macau Consumer Dispute Arbitration Centre and Building
Management Arbitration Centre. If the parties choose to refer disputes to one
of the arbitration centres for processing, such arbitration centres will first
invite the parties to a mediation session. If the mediation is successful the
arbitration committee or arbitrator will confirm this with the institution.
Otherwise, the dispute will continue to the arbitration proceedings. So,
currently, the use of stand-alone commercial mediation in Macau is not

popular or used to any great degree.

However, currently there is no general mediation system in Macau;
therefore the public does not understand mediation. There is no independent
and specialised organisation for mediation, the law does not specifically
regulate the system of mediation and the mediation process is only attached to

the arbitration centres mentioned above.
§8-220 The Future of Mediation in Greater China

Worldwide mediation is adapting and developing in response to the
demands of international trade, civil justice systems and the global community.
Commercial mediation has developed from its humble beginnings in the USA
into an important dispute resolution mechanism in most international
jurisdictions. It has not remained static or frozen in time, however, and is
constantly being adapted and developed in different ways to suit local

conditions.
As modern commercial mediation continues to develop in Greater China

important practical questions such as the future role of judges and mediation,
trying to match dispute resolution processes with disputes, the provision of

Mediation in Greater China: The New Frontier for Commercial Mediation 1]8-220
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access to justice for claimants, the role of lawyers in alternative dj :
resolution processes, the future options for international dispute resol t_lspu_te
_Greater_ China and further reform of civil procedure benchmark: du o
international best practice will need to be examined. =

In 2011, T was a speaker at a confere i Y D
: » | - _ nce in New York called i
with Dragons’: Managing Business Disputes in Today’s China”%*¢ angef;:] .
as

asked from the floor, “when do you think commercial mediation as we know it

}2 :EB dU‘ISA is gomg“tO ta[ie off in China?” I rather bravely or perha
Jothardily answered, “soon.” Modern commercial mediation has been .
discussed amongst academics, arbitrators and lawyers in China for man s
Theye haye been many conferences, seminars, training sessions an)iiy?‘ar&
ﬁrllctl]mg trips by Chinese judges overseas.*” However, whenever I.l!md spoizt-
;\;tth Workmg lawers in China up lto_that point in time, I had found littlz
usiasm amongst them, to try mediation to resolve their client’s disputes

itk ki T T ot s il was et
, but I now it i i
more and more correct. Modern mediation in Chii;el::stzalt()gglivgo“t;olc’()kllang
real interest in mediation is now substantial and the cases our gon glg =
office are handling involving Chinese parties from all over Greater Chg' 015l -
example, have been increasing all the time. However. of much reaté ma': i
the fact that mediation umbrella bodies are being forn;ed in placgs Iikergo' g
gmd Shqngha: to promote commercial stand-alone mediation in China andetlljlmg
IS genuine mterest growing amongst lawyers, the judiciary and i
embrace modern commercial mediation. ’ - i

i Thls?llls not to say that the model_ of commercial mediation that develops in
hina will be a carbon copy of mediation in the US or UK. Having said tha:
Zet? no reason why the commercial mediation model such as the one Qur c\‘ﬁ .
eing used in Hopg Kong and elsewhere in Asia is not perfectly suit: bl: fi .
most cases in China. Nevertheless, just as Weibo may resemble ”'"*Vif’aer t:'t s
not Twitter and so I submit that the modern mediation models tha ’etst;ir‘i' IS
to develop in China will take on “Chinese characteristics” E'”“:Eéh (Zhol::g
Guo- te se) as they flow through the deep well of rich Cilillesle traditi agl
mediation concepts. o

. Mlodel:*n commercial mediation’s progress in China will not be without

cult, owever, as, for example, some aspects of Chinese traditional
mediation, with its preference for a more evaluative style of mediation, will
challenge the Western facilitative model. Also, much more work will ha!v:v lto
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negotiation and mediation. On the other hand, some Asian dispute resolution
bodies try, in my view, to over-emphasise culture and say that mediation is
singularly culturally specific and that the mediator has to be of the same
nationality or speak the same language as the parties, for it to be effective.
Using the Western model and merely changing the language or the nationality
of the mediators does not create an Asian model. Greater China embracing
modern mediation may in fact be the catalyst that will drive a more
sophisticated and rigorous debate about culture’s impact on the modern
mediation model. This could result in the adoption or testing of many models
to suit domestic and international cases. Med-Arb, for example, could still
have a significant role to play in Chinese mediation and form the core of a
range of other models which are flexible enough to be adapted to suit the needs
of parties in a dispute.

Another challenge as mentioned earlier in this book is that perhaps
ironically the great efforts to modernise the Chinese legal system which, in
many ways-ias been a remarkable success, is also creating a barrier to the use
of mediatiun in spite of the fact that it has traditionally been the preferred
modéiof dispute resolution in Greater China. Also, Chinese lawyers are just as
likely<to resist using a dispute resolution model which they worry will
adversely impact on their income level and role, as other lawyers around the
globe. Even in Hong Kong and despite the huge efforts of the government and
judiciary to encourage the use of mediation, some lawyers are resisting having
their role as litigators or counsel at arbitration challenged by having to attempt
mediation and potentially having their clients settle the case. However as a
judge in Hong Kong said to me privately, “lawyer’s fee levels are not our
primary consideration, it is the benefit of mediation to the community that is
always uppermost in our minds.”

Mediation in the Chinese dispute resolution sphere will, | believe, prevail
and as Zeng Xian Yi*® put it rather eloquently:

“In China, mediation has remained vibrant and alive
from antiquity to modernity not because of sound
institutions and perfect legal provisions or because of
mediation’s operational simplicity and low-cost
effectiveness. Rather, it has done so because it offers a
core value meaningful to every human being, one that is
increasingly being accepted by modern society:
harmony.”

The rapid pace of mediation’s development in Hong Kong has been
closely followed by the dispute resolution community in China, Taiwan and
Macau. With regard to China I submit that the modern commercial mediation
model will take off in a more significant way over the next five years. It is

gsetsitone, I bell_e\{e on the c?ossfcultural issues in commercial mediation. Some
' tern bmedlatlon organisations and training bodies mention culture in
passing but do not really attempt to get to grips with how culture affects
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*Dueling with Dragons’: Managi i ‘ i
a : ging Business Disputes in Today’s China, 20 Septe
Sponsored by CIETAC and the HKIAC, The Harvard Club, Nevﬁ Yorkmd‘ i
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CEDR London has hosted man i i
S y such trips by delegations of Chinese j isi
and learn about commercial Mediation as practiced in Europe. Eieancia

48 Zeng Xianyi, Dean, Faculty of Law, Renmin University, Beijing, China, Foreword, Report
Hong Kong Working Group on Mediation, 2010, p.1
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