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The assurance of lay (or public interest) membership

Public interest members

9,10 Tribunals frequently include members who do not belong to the trade or
rofession in question. Such members are sometimes known as ‘lay’ members,
put are better described as ‘public interest’ members.

An external element in the membership of a disciplinary tribunal offers the
following advantages:

(1) an assurance of independence;

(2) the inclusion of a viewpoint that might not otherwise be found among
members of the profession or trade in question; and

(3) a receptiveness to standards of probity acceptable to the wider public.

9.11 Inilieieading case of Albert and Le Compte v Belgiunt* the independence
requirement of Art 6 of the ECHR was held to have been satisfied when the
Anpeiis Council of the Belgian Medical Association was composed equally of
edical practitioners and members of the judiciary, one of the latter having a
casting vote. Exactly what this implies we deal with below.

The assurance of independent appointment

9.12 The ECtHR has disapproved of tribunals that are appointed by the
prosecutor or even by the authority that appoints the prosecutor. Thus, in
Findlay v United Kingdom,? the court condemned the former procedure
whereby the members of courts-martial were appointed by a ‘convening officer’
who also appointed the prosecuting and defending officers, secured the
attendance of witnesses and decided which charges should be brought. (The
court also noted that the members of the court-martial were military personnel
subordinate in rank to the convening officer.) Also see Cooper v United

Kingdom.®

The assurance of security of tenure

9.13 1In Albert and Le Compte, above, the ECtHR observed of the Appeals
Council of the Belgian Ordre des Medicins that ‘the duration of a Council
member’s term of office provides a further guarantee’ of independence. It
should be noted that this observation does not lay down a minimum period of

4 Albert and Le Compte v Belgium (1983) S EHRR 533. The Commission had argued that, while
the participation of doctors in the Appeals Council did not render it partial, the fact that the
defendants were the subject of disciplinary proceedings ‘on account of behaviour motivated by
their opposition to the Medical Association, as such, and in particular by their obligation to
become members of the Association’ rendered the Appeals Council partial.

S Findlay v United Kingdom (1997) 24 EHRR 221.

Cooper v United Kingdom (2004) 39 EHRR 8: [2003] ECHR 686 .
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9.14 Public interest me
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9.19 A similar approach was suggested by Woolf J in the case of R v
Frankland Prison Board of Visitors, ex parte Lewis'! as appropriate in the case

of boards of visitors.

9.20 For whether a lack of independence in the tribunal of first instance can
be cured by a right of appeal to an ECHR conformable tribunal see

Chapter 15.

(2) THE RIGHT TO AN IMPARTIAL TRIBUNAL

The common law right to an impartial tribunal

021 Historically, the common law has paid little attention to the need for an
independent tribunal. Most of the jurisprudence concerns the need for the

impartiality of tribunal members.

9,22 The rieed for the members of a tribunal to be impartial was explained as
follows by Lord Browne-Wilkinson in the House of Lords in the case of R v
Bow Ntrzet Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte

{AT,) :}‘:|2

“The fundamental principle is that a man may not be a judge in his own cause.

This principle, as developed by the courts, has two very similar but not identical

implications. First it may be applied literally: if a judge is in fact a party to the
litigation or has a financial or proprietary interest in its outcome then he is indeed
sitting as a judge in his own cause. In that case, the mere fact that he is a party to
the action or has a financial or proprietary interest in its outcome is sufficient to
cause his automatic disqualification. The second application of the principle is
where a judge is not a party to the suit and does not have a financial interest in its
outcome, but in some other way his conduct or behaviour may give rise to a
suspicion that he is not impartial, for example because of his friendship with a
party. This second type of case is not strictly speaking an application of the
principle that a man must not be judge in his own cause, since the judge will not
normally be himself benefiting, but providing a benefit for another by failing to be

impartial.’

"' R v Frankland Prison Board of Visitors, ex parte Lewis [1986] 1 All ER 272, 277.

2 R v Bow Street Metropolitan Stipendiary Magistrate, ex parte Pinochet Ugarte (No 2) [1999]

I All ER 577. In this case the former head of state of Chile, Senator Pinochet, was the subject

of extradition proceedings in this country at the instigation of the Spanish legal authorities. On

a legal challenge to the proceedings the House of Lords held by a majority that the senator was
not immune from such proceedings. This decision was challenged on the ground that one of
the members of the Judicial Committee, Lord Hoffmann, was a director and chairman of
Amnesty International Charity Ltd, which had campaigned strongly against Senator Pinochet
and which intervened in the earlier hearing to support the case for extradition. Lady Hoffmann
also worked for the international arm of Amnesty. Lord Browne-Wilkinson said: “The present
case falls within the first category of case, viz where the judge is disqualified because he is a
judge in his own cause. In such a case, once it is shown that the judge is himself a party to the
cause, or has a relevant interest in its subject matter. he is disqualified without any investigation
into whether there was a likelihood or suspicion of bias. The mere fact of his interest is
sufficient to disqualify him unless he has made sufficient disclosure.’
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\’;,.531‘ B)lzl what test should a tribunal member recuse himself? This question
as finally angwered by the House of Lords in the case of Porrer v Magill's |
which Lord Bingham declared: o

The CIUESUOH 15 W]]Ctllﬂ] ]C air- Ill(lﬂd a (l infor lﬁd Ohsﬁ ver, H\fing
C()ﬂSlderEd the [dCtb, W()uld COnClUdL I.h 1t the ]) Y d e

d ¢ was a lf:dl Shlblht [h 1t 1
tr]bu]lﬂl was bl&sed. ’

3.24 Th_us, for example, the House of Lords has held that no challenge could
€ sustained on the ground of apparent bias where a medically bualif’ d
member oll" Fhe three-person disability appeal tribunal was a doctor \cifho hled
been provlldmg reports to the Benefits Agency in disability living allowa :
cases and incapacity benefits cases as an examining medical practitioner G'!n'ce
v Secretary of State for Work and Pensions). 14 i e

9.25 The ECtHR has commented that:

he small but important shift approved in Magill v Porter has at its core the need

fOI t]le LOllfldellce WhlL[l must be I I ([ l) the cour Sin a dC] 10cratic s y
18 € h
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The fair-minded and informed observer

9.26 Tl}e ]eading. case of {Dor{er v Magill and another's is authority for the
Erppognéog tha(t:l bias in a tribunal member is to be judged by the views of the
air-minded and informed observer. How is the fair-mi : i

At i 1s the fair-minded and informed

‘:;.KZC'JIEI(I}md;I;ce on FthisT Foint was given by Lord Hope in the case of Feiow v
ecretary of State For The Home Department and A o Wiy
he said at paras 1 and 2: P and Another (Scotland) *when

.T:e observer who 15 fair-minded is the sort of person wiia always reserves
;L;gﬁ::ﬁ og }f:eigy r;lac):nt u([iml she hz.is' seen and fL}liy understoad both sides of the
J(men l.._] - 150 unduly sensitive or suspicious, as Kirby J observed in
i ohnson.'$ Her approach must not be confused with that of the person
; f) 1a§ rought the complaint. The “real possibility” test ensures that there is this
easure of detachment. The assumptions that the complainer makes are not to be

;’l’]orzler‘ vlﬁf.}('jugﬁ/ amll another [2002] 1 All ER 465, [2001] UKHL 67, [2002] 2 AC 357 (approvin,
1 2\/ is; 87.'10 Od?l\;g :;1 the case of If re Medicaments and Related Classes of Goods (i\fc: 5?[200]%
AE: 1sapproving the test in R v Gough [1993] AC 646, [1993] 2 \Il EI
Porter v Magill concerned the alleged iali i a o it ot
& ‘ ged partiality of a local authorit i 3 i

se!l-.prom?non by local authority auditor did not amount to bi:s )wn it
gx.;!;es v Secretary of State for Work and Pensions [2006] UKHL >

elilos v Switzerland (1988) 10 EHRR 466 t

, at para 67; Wertstein v Switzer,

No 33958/%). para 44; In Re Medicaments, at para 83. : W
;’;}?{er v g:{agiﬂ and another [2002] 1 All ER 465, [2001] UKHL 67, [2002] 2 AC 357

elow v Secretary of - The e and) [200¢
> ecretary of State For The Home Department and Another (Scotland) [2008] UKHL
Johnson v Johnson (2000) 201 CLR 488, 509, para 53
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attributed to the observer unless they can be justified objectively. But she is not
complacent either. She knows that fairness requires that a judge must be, and must
be seen to be, unbiased. She knows that judges, like anybody else, have their
weaknesses. She will not shrink from the conclusion, if it can be justified
objectively, that things that they have said or done or associations that they have
formed may make it difficult for them to judge the case before them impartially.

Then thete is the attribute that the observer is “informed”. It makes the point that,
before she takes a balanced approach to any information she is given, she will take
the trouble to inform herself on all matters that are relevant. She is the sort of
person who takes the trouble to read the text of an article as well as the headlines.
She is able to put whatever she has read or seen into its overall social, political or
geographical context. She is fair-minded, so she will appreciate that the context
forms an important part of the material which she must consider before passing

judgment.’

In Helow's case a Scottish judge was challenged for failing to recuse herself
when dealing-with a Palestinian litigant on the ground that she was a member
of the Intérnational Association of Jewish Lawyers and Jurists. Lord Hope

observed that:

The judge can be assumed, by virtue of the office for which she has been selected,
to be intelligent and well able to form her own views about anything that she reads.
She can be assumed to be capable of detaching her own mind from things that
they contain which she does not agree with. This is why the complete absence of
anything said or done by her to associate herself with the published material that
the appellant complains of is so crucial to what the observer would make of this
case. In the absence of anything of that kind there is no basis on which the
observer would conclude that there was a reasonable possibility that the judge was

biased.

And see the discussion of this subject by the Court of Appeal in the case of
Virdi v The Law Society of England and Wales & Another,' paras 42 to 44.

Reconciling Pinochet No 2 with Porter v Magill

928 As Rix LJ observed in the Court of Appeal, the doctrines in Pinochet
No 2 and Porter v Magill, above, may be seen:

¢ . as two strands of a single overarching requirement: that judges should not sit
or should face recusal or disqualification where there is a real possibility on the
objective appearances of things, assessed by the fair-minded and informed
observer (a role which ultimately, when these matters are challenged, is performed
by the court), that the tribunal could be biased. On that basis the two dectrines
might be analytically reconciled by regarding the “automatic disqualification” test
as dealing with cases where the personal interest of the judge concerned, if judged
sufficient on the basis of appearances to raise the real possibility of preventing the

19 Virdi v The Law Society of England and Wales & Another [2010] EWCA Civ 100.
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15.33 Langstaff J summarised the role of the court in an appeal b

Y wa
rehearing as follows in the case of Bhatt v General Medical Council:33 4
‘() [The court] will give appropriate weight to the fact that the [FTTP) Pane|

specialist tribunal, whose understanding of what the medical prof
expects of its members in matters of medical practice
that the tribunal has had the
witnesses;

the court should accordingly be slow to interfere with t
matters of fact taken by the first instance body;

findings of primary fact, particularly if founded upon an assessment of tha
credibility of witnesses, are close to being unassailable, and must :

with reasonable certainty to be wrong if they are to be departed
(v)  but that where what is concerned is a

deserves respect:
(ii)

(iii) he dECiSionS on

(iv)

be Shovﬁ:
from;

immediate focus of interest and professional experience of the FTPP, thf.}.:

court will moderate the degree of deference it will be prepared to accg,
and will be more willing to conclude that an error has, or may have been;
made, such that a conclusion to which the Panel has come is or may he
“wrong” or procedurally unfair’

(4) JUDICIAL REVIEW

15.34 This section deals with the grounds for and the machine

for judicial review. The question of which bodies are subject to j
dealt with in Chapter 2.

ry for applying
udicial review ig

15.35 A person aggrieved at the decision of a disciplinary tribunal mayv be
able to challenge it in the courts by way of an application for judicial review
whereby access may be had to the mandatory, prohibitory and quathing orders,
as well as to the remedies of mnjunction and declaration. Damages may be
awarded in judicial review if a claim for them is joined with the Apolication, but
this provision does not create a new right of action.

15.36 Judicial review is, as the term implies, not an appeal from a decision,
but a review of the manner in which the decision was made, per

Lord Brightman in Chief Constable of the North Wales Police v E vans.’* He
added:

34

Chief Constable of the North Wales Police v Evans [1982] 3 All ER 141, 155,

advantage of hearing the evidence from

. - 09
Appeal and Judicial Review 3

G ; s
sjudicial review is not concerned with the decision but V\'llﬂl the dec1;.mnom; - ﬁ,
- 1015 Unless that restriction on the power of the court is ObSﬁrVE.:d t u}c Suu e
proceilé:r the guise of preventing the abuse of power, be itself guilty of usurp
L. UM

power. 4

i i X parte
ision but leave the rest, see R v Secretary of State for Transport, ex p
decisio rest,
Greater London Council 33

Person aggrieved i

47 Judicial review may only be obtained by a ‘person.aggrlqve('i ! e;:nsloz
15.'6“’ of the criteria determinative of whether e;n ;'lpé)'h":a]nte\l,-sie\i fee i
E  bringi dings for judicial r

i he purpose of bringing procee - :

aggrw‘;(: f)ofr (t)tiolljl inn R v Inspectorate of Pollution and Another, ex parte
mdgm
JGreenpeac.‘e Ltd (No 2) .35

The zpnlication

; . ) e
J=238 Application for judicial review is governed by Part 54 of the Civ
vzocedure Rules (CPR).

Time for making application

15.39 An application for judicial review must be ﬁlid t};:’on'llp'trlryl; fz;:scti ;11:10?:33;
- : fter the grounds to make the clai : .
event not later than 3 months a . et

i ici he court has a discretion to p
- Protocol for Judicial Review). T_ ‘ .
(Plrieﬁcl:;;?rlll' CPR, r 3.1(2)(a). Compliance with the proltocol a]one}s unlilkilgcgi
geasufflcien-l to pérsuade the court to allow a late claim (Pre-Action Pro

for Judicial Review).

15.40 The European Court of Justice has in quite anpther cont;a{xt gn}i)lilegllz
co;'idernned limitation periods, the duration of whlch- was PdCi cffects.
discretion of the competent court, and thus not predictable in its e Oi:
(}m'pier (UK) (Law Relating to Undertakings)®® (procedures for review
award of public contracts).

15.41 The Court observed that:

as i é ssible,
‘... the national court dealing with the case n-luslt, as far (}sd1§ at‘ :;lll1 g(zvay =
int.erpret the national provisions governing th? limitation perio 11.11 }:‘the i
to ensure that that period begins to run only from the date on whic

i 3 All ER 300.
8 By Secretary of State for Transport, ex parte Greater j[.ondaz frc:;l?;i [;;38“52)94] e
* Ry Inspectorate of Pollution and Another, ex parte E;reg&egcc . (Aémin) .
" Allman v HM Coroner for West Sussex [20117] . e
:I'hornton QC held that (para 27) ‘the 3 month pf:rlod' is a long stop p - l:mmth et
file the claim promptly and will be shut out if the claim is filed within the
it i filed promptly’.
= I(thltsipl:e?\t' (UK,}J(LUE, Relating to Undertakings) [2010] EUECT C-406/08.
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k .
new, or ought to have known, of the infringement of (he r

public procurement procedure in question.® ules applicable to the

, but an : g
not necessary for dlspc?;flegr;?ﬁ]be macfle' vivh ich will be refused if disclosyre is
¥ € case fairly (R v §, .
Affairs, ex parte W, ' Yl ecretary of State for Fore;
O}FJ; s fbffg te EPE oﬂd Development Movement [0 and see also, R {0;’ E)mig"
‘ /O the Environment, ex parte Islington London Borough ’Cfmrch;)?:‘efa’y

Availability of alternative remedy

erkin, ex parte Sonij42
.43 Hence, a defendant wij
f' appeal before seeking
re liberal approach to the
1 to the tribunal of first

InRy v FEE
be ‘lnoéo:fg(? Borough of Hillingdon, ex parte Royco Homes Lid it was gaid
tent, cheaper and quicker o proceed by certiorari’ than to Neve

a st .
atutory appeal from a decision of a local planning authority.4s pursue

15.45 See generall
y the comments of Sim 1
Port Health 4 uthority, ex parte South We,stm;foI:':f’n =i e

R v Institute of Chartered Ae ]
In. } countants in England ;
LR 557, [1998] 1 All ER 14, [1997] EWCA gci"jl‘;’;f g
Ry .S‘c:f'r'crfuj- of State for Foreign Affuirs, ex w2 |
1 Al ER 611, [1994] EWHC Admin 1. x
Ry Secretary of State Jor the Emvironment, ¢
" The Independent, 6 September. L
a }1; v sz.'e.-',.km, €X parte Soni [1972] Imm AR 253,
. : fmzmg{;mr City Council, ex parte Ferrero Ltd [199 3] 1 All ER 530
' London Borough of Hillingdon ar; ; 2.
- o » €X parte Royeo H, ]
1;2{2 case of' Gee v General Medical Council [1-9{807] ;Ke]: étrf [119937 Y Rl
Judicial review was heard before the matter went to the Professi
ssi

) parte Andreou (1996) 8 Admin

parte World Development Movement Lid [1995]

Y parte Islington London Borough Council ( 1991)

46
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The grounds for judicial review

15.46 The grounds on which administrative action was subject to judicial
review can be classified under three heads, ‘illegality’, ‘irrationality’ and
‘procedural impropriety’ (per Council of Civil Service Unions v Minister for the

Civil Service).*

15.47 Each of these grounds for judicial review is considered separately below.

Dlegality

15.48 ‘By “illegality” as a ground for judicial review’, said Lord Diplock in
Council of Civil Service Unions v Minister for the Civil Service,*s ‘I mean the
decision maker must understand the law that regulates the decision making

power and must give effect to it’.

15.49 The courts have sometimes allowed a certain latitude in the
construction: of extra-statutory rules. Thus, in R v Panel on Take-overs and
Mergers, ex parte Datafin plc and Another*® Sir John Donaldson MR said of

the panel:

‘... when it comes to interpreting its own rules, it must clearly be given
considerable latitude both because, as legislator, it could properly alter them at any
time and because of the form which the rules take, ie laying down principles to be
applied in spirit as much as in letter in specific situations. Where there might be a
legitimate cause for complaint and for the intervention of the court would be if the
interpretation were so far removed from the natural and ordinary meaning of the
words of the rules that an ordinary user of the market could reasonably be misled.
Even then it by no means follows that the court would think it appropriate to
quash an interpretative decision of the panel. It might well take the view that a
more approptiate course would be to declare the true meaning of the rule, leaving
it to the panel to promulgate a new rule accurately expressing its intentions.’s®

‘Irrationality’, or ‘Wednesbury unreasonableness’

15.50 ‘By “irrationality™, said Lord Diplock in Council of Civil Service
Unions v Minister for the Civil Service,5' ‘1 mean what can now succinctly be
referred to as “ Wednesbury unreasonableness™ ... It applies to a decision which
1s so outrageous in its defiance of logic or of accepted moral standards that no
sensible person who had applied his mind to the question to be decided could

have arrived at it’.

¥ Couneil of Civil Service Unions v Minister for the Civil Service [1984] 3 All ER 935.

8 Council of Civil Service Unions v Minister for the Civil Service [1984] 3 All ER 935.

¥ R v Panel on Take-overs and Mergers, ex parte Datafin ple and Another [1987] 1 All ER 564, 579.

0 Also see R v Monopolies and Mergers Commission, ex parte South Yorkshire Transport Ltd
[1993] 1 WLR 23, R v Investors Compensation Scheme Ltd, ex parte Bowden [1996] 1 AC 261.

*'' Council of Civil Service Unions v Minister for the Civil Service [1984] 3 All ER 935.
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1551 T - inci

£ Greh:ne Is\«; I({:ailledA ) W(:.’dné’sbﬂij. Hrmcxples derive from dicta f
P g .m.(‘.raled Provincial Picture Houses Ltd v Weg of
72 ion,% where he said of a local authority’s discretion: nesburj,

fé.r.nitl}il;:rd;sficlr}?uill m;il be Iexcrcmcd reasonably. What does that mean? Lay
s = discrelionsofiesso ogyhcommog?ly used in relation to the exerciseyer;
g N : Pse the word unrf:aslonable” in a rather compreh o
quently used as a general description of the things that mugt :(I)lts ];e
: e

l{lnay tt:uly be saic_l, and often is said, to be acting “unreasonabl
1ay have something so absurd that no sensible person could eve
within the powers of the authority.’s3

y”. Similarly, yoy
T dream that it lay

In summary, Lord Greene said that:

5 Se}:;ncgol:;lilts ;;1;111;3 to Investigate the action of the Jocal authority with a view
bt st e;:r into account mat_ters which it ought not to take into
b m&.ﬂters - g/h _cllS reﬁ;lsed to take .mto account or neglected to take into
s s i [hl !OL'lg[ t to t'.ake.mto account. Once that question is
the local authority, neverf;hgl?;s ﬂl']-';i}: rc!;f;}: tr:ay o lm%y s il
inth : ss, a conclusion so unreason:

?}Enrﬁa:ho;d:);iz gﬂzﬁr!ty c.ould have ever have come to it. In such a 2:122&:;1:? a;
prsrin i c;an }nterfere. The power of the court to interfere in such’a
B by, (;v dp_pec;]_a‘te auihon‘ty to override a decision of a loca]
b e zlt Ju]wla] athorlty which is concerned and concerned
s Aoy it oca guthorlty have contravened the law by acting in
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Proportionality as a factor in appeals

15.54 The doctrine of proportionality means that, ‘an official measure must
not have any greater effect on private interests than is necessary for the
attainment of its objective: Konninlijke Scholton-Honig v Hoofproduktchap

voor Akkerbouwprodulkten.>®

15.55 Proportionality is probably not a ground for review separate from
judicial review, but when a decision is challenged by judicial review the effect of
the HRA was described by Lord Steyn in R (Daly) v The Secretary of State for

the Home Department .57

“There is no shift to a merits review, but the intensity of review is greater than was
previously appropriate, and greater even than the heightened scrutiny test adopted
by the Court of Appeal in R v Minister of Defence ex parte Smith.>® The domestic
court must now make a value judgment, an evaluation, by reference to the
circumstances prevailing at the relevant time: Wilson v The First County Trust
Limiiza~( No 2).5 Proportionality must be judged objectively, by the Courts: R
(Willamson) v The Secretary of State for Education and Employment.®°

Seo also the comments of Lord Bingham in the case of R(SD) v The Governors
oy Denbeigh High School.®'

15.56 Exactly how the courts should approach issues of proportionality was
discussed by Lord Steyn in the case of R (Daly) v SSHD:5?

‘The contours of the principle of proportionality are familiar. In de Freitas v
Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing® the
Privy Council adopted a three-stage test. Lord Clyde observed, at p 80, that in
determining whether a limitation (by an act, rule or decision) is arbitrary or
excessive the court should ask itself: “whether: (i) the legislative objective is
sufficiently important to justify limiting a fundamental right; (ii) the measures
designed to meet the legislative objective are rationally connected to it; and (iii) the
means used to impair the right or freedom are no more than is necessary to

accomplish the objective.”™

5 Konninlijke Scholton-Honig v Hoofproduktchap voor Akkerbowwprodukten [1978] ECR 1991,
2003.

T R (Daly) v The Secretary of State for the Home Department [2001] 2 AC 532, paras 25-28.

5% R v Minister of Defence ex parte Smith [1996] QB 554.

3 Wilson v The First County Trust Limited (No 2) [2004] I AC 816, paras 62-67.

80 R (Williamson) v The Secretary of State for Education and Employment [2005] 2 AC 246,
para 51.

81 R(SD) v The Governors of Denbeigh High School [2007] 1 AC 100, para 30.

%2 R (Daly) v SSHD [2001] 2 WLR 1622 at para 27.

% De Freitas v Permanent Secretary of Ministry of Agriculture, Fisheries, Lands and Housing

[1999] 1 AC 69.
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