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o in Saunders v Vautier'® they are not entitled to take the trust property for themselves unless
are the persons exclusively beneficially entitled to the trust property. This. cannlot be th.e case
= another person becomes beneficially entitled at the end of the trust period with the right to
 the trustee account for its trusteeship. s

& key issue, then, is whether until the end of this trust period itis correct that the bene_zﬂual inter-
ot vested in the settlor under a resulting trust subject to the trustee having a valid power to

of English assets governed by a foreign law (such as that of Jersey or the Isle of Man or Bermug
the British Virgin Islands or the Cayman Islands) that treats such a trust as valid where the t :
the trust appoint an enforcer? &l
If such a foreign trust concept were either repugnant to the core of the trust concept or contran
E’_ngiSh public policy then the English court could only hold the trust to be void for infringing the
gﬂciary principle, so that a resulting trust would arise for the settlor, whose creditors, heirs or di
_lng spouse could then enforce their claims against the trust assets.* However, Engli'sh law is n i ut the non-charitable purposes,” and the enforcer having a valid power to ensure that the
insular as to refuse to recognise any aspect of foreign law that is different from English law,® an% . exercises its power: such powers seem to be valid even under English domestic law because
one view, the English court should recognise the validity of trusts whenever they clearly ’su | —~ch of the courts is to facilitate settlor's intentions unless illegal or otherwise contrary to
mechanism for the positive enforcement of the trust so that the trustees are under an obliga’?p policy. Surely, by expressly using language imposing a duty to the enforcer upon the trustee to
accqunt to someone in whose favour the court can positively decree performance, whether this all the trust property exclusively to carry out the non-charitable purposes (and so not to benefit
son is a beneficiary with a proprietary interest in the trust assets or an enforcer with no such prog attlor), the settlor by necessary implication has abandoned any beneficial interest in the trust
Stary Interest k- erty so as to oustany resulting trust.”® Thus, the trustee must have legal beneficial ownership of
e trust property But subject to fiduciary and equitable duties owed to the enforcer. .
is position =chieved by foreign trust legislation does not appear to be so out of line as to be
nant o the core trust concept or contrary to English public policy. Indeed, if in an English trust
i, 4 cotilor abandoned all beneficial interest in the trust property to the intent that the trustee
« e its legal beneficial ownership of the trust property to carry out workable non-charitable pur-
s for a royal lives and 21 years perpetuity period and appointed an enforcer expressly required to
o that the trustee carries out the trusts and expressly given sufficient enforcement rights against
trustee, there seems plenty of scope for the House of Lords or a bold Court of Appeal to accept
validity of such a non-charitable purpose trust where, crucially, there is a designated enforcer to
'm the trustee owes duties in respect of its legal beneficial ownership of all the trust property.
It does not matter that the enforcer only has a power and not a duty to enforce the trustee's obli-
s: a beneficiary is in exactly the same position. A beneficiary has much self-interest in enforcing
the trust, but so will often be the case for the person appointed to be enforcer who may, indeed, have
smething to lose if not enforcing the trust, e.g. removal by the members of his body from the office
tled him to be the enforcer or censure atan extraordinary general meeting. Moreover, a reputable
e duly performs trusteeship duties because he is good at them, enjoying doing them and get-
paid for them, while any successor trustee is under a duty to make the old trustee remedy any

aches of duty that are discovered.”

On this view, English law could accept that a trust simply needs an enforcer, whether a beneficia;
or the Attorney-General or Charity Commission for charitable purpose trusts or ,some person expri .
appointed by the trust instrument to be enforcer with locus standi” positively® to enforce the trust -
all, as Lord Walker made clear in Schmidt v Rosewood Trust Ltd,? rights to disclosure of trust docur'n
famd supporting information are not based on beneficiaries’ proprietary interests but on the cou
inherent jurisdiction to supervise matters and make the trustees account for their trusteeship af' -
behest of sufficiently interested persons, e.g. objects of powers'® or new trustees” or protectors.”?

Thus, the English courts should not hold the above Jersey trusts to be void so that the settlo'r-is
tled from the outset to the beneficial interest under a resulting trust. Where then is the bénefi
interest? Should a non-charitable purpose trust be treated like a charitable purpose trust where
trustees are the legal beneficial owners® but are under fiduciary and equitable duties owed 1o
Attorney-General and the Charity Commission or any “interested person’™ having the periviiasion 0
the Commission to hold them to account? The trustees of a non-charitable purpose trust can sifnll !
owe fiduciary and equitable duties to the enforcer, but what if the enforcer does not enfarce the trus
or, worse still, what if the trustee and the enforcer appropriate the property for t"l';.*..celvés?w Un .

4 i+ I
m;:;;glth;gﬁ%ggfgfn qf l:]l'rustt:’;lAct 1987 gives the right to choose any foreign trust law to govern a trust sa long as not
y atible with public policy”; and cf. the approach t i i i i vurse.
Sl bt pp aken to wide exemption clauses in Armitage v Nurse

% The inalienability of an alimentary life interest und

er Scots law was accepted by the Court of i i 90

3 1 Ch. 573 though English life interests cannot be inalienable, A ittt ﬁ%ﬁ
D.JF.) Hayton, “Developing §h$ _Obligation Characteristic of the Trust” (2001) 117 L.Q.R. 96. cf. P. Matthews “From Obligation:
toh roperty, and Back Again” in D.J. Hayton (ed.), Extending the Boundaries of Trusts and Similar Ring-Fenced Funds (2002),
who argues that arrangements of the latter sort may be valid under English law on contract law principles, but cannot be
trusts because these necessarily entail equitable property ownership. el '

7 See the emphasis on locus standi to enforce in Re D k
) enley’s Trust Deed [1969] 1 Ch. 3 -383; N
gt 542; Re Shaw [1957] 1W.L.R. 729 at 745, [1969] 73 at 382-383; Re Astor’s ST [1952] Ch.
The»fa[_t that the residuary legatees or the next-of-kin will take property in default of specific purposes being carried out does:
not indicate that the settlor-testator intended such “negatively” interested persons to be enforcers, and so the presence of

such persons will not = i . q
e a;: i s will not save a trust for non-charitable purposes: Re Shaw [1957] TW.L.R. 729 at 745; Re Davidson [1909] 1Ch.

9 [2003] 2 A.C. 708.

9 Schmidt v Rosewood Trust Ltd [2003] 2 A.C, 709,

l Young v Murphy [1996] 1V.R. 279. .

i JRe .'t-llqlze Trust (t2001)f4 ITEL.R. 288; Von Knierem v Bermuda Trust Co Ltd [1994] S.C.B. 154
ust like executors of a testator: Commissioners of Stamp Duty v Livi '

e s o p Duty v Livingston [1965] A.C. 694.

= flhet o ) ;
An individual enforcer cannot bind his ex officio successors not to enforce the trustee's duties.

BERMUDA TRUSTS (SPECIAL PROVISIONS) ACT 1989
SECTIONS 12A AND 12B®°

irpose Trusts

12A—(1) A trust may be created for a non-charitable purpose or purposes provided that the condition?'
set out in subsection (2) are satisfied; and in this Part such a trust is referred to as a “purpose trust”,

—

;1.ﬁ5 {1841) 4 Beav. 115; discussed at paras 7-03 ff.

' Re Shaw [1957] 1 All E.R. 745 at 759; endarsed in Re Wooton's WT [1968] 1W.L.R. 681 at 688,

B 4If the settlor has expressly, or by necessary implication, abandoned any beneficial interest in the trust property, there is in
my view no resulting trust”: Westdeutsche Landesbank v Islington LBC [1966] A.C. 669 at 708, per Lord Browne-Wilkinson.

:) Young v Murphy [1996] 1V.R. 279.

“Inserted by the Bermuda Trusts (Special Provisions) Amendment Act 1998.
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188  The Beneficiary Principle

i i i |5:22
<ts for the maintenance of particular animals;
(2) The conditions are that the purpose or purposes are— tru

(a) sufficiently certain to allow the trust to be carried out, : R —
(b) lawful, and trusts for the saying of masses in private;* and
e B st o o e trusts for the promotion and furtherance of fox-hunting.*>

(3) A purpose trust may only be created in writing.

(4) The rule of law (known as the rule against excessive duration or the rule against perpetual trus
which limits the time during which the capital of a trust may remain unexpendable to the perpe~
tuity period under the rule against perpetuities shall not apply to a purpose trust.

(5) The rule against perpetuities (also known as the rule against remoteness of vesting) as modified by
the Perpetuties and Accumulations Act 1989 shall apply to a purpose trust.

Enforcement and Variation of Purpose Trust by the Court - - words creating a trust as if only creating a power.
12B—(1) The Supreme Court may make such order as it considers expedient for the enforcement of a.
purpose trust on the application of any of the following persons— .
iseihe performance of the purpose enures to the benefit of sp
(a) any person appointed by or under the trust for the purposes of this subsection; N
(b) the settlor, unless the trust instrument provides otherwise;
(c) a trustee of the trust;

(d) any other person whom the court considers has sufficient interest in the enforcement of the
trust;

and where the Attorney-General satisfies the court that there is no such person who is able ariq? A . gifts for the saying of masses in public, which are charitable, a
gg::T‘grtgn?giggnignatpoﬁutﬁn;nusfdEr S e Sl s b app{lca‘f-\ ; e Hetherington™® that divides the two—this holds that the saying o

lic benefit (and thus legally charitable) if persons other than the cle

'
*

(2) On an application in relation to a purpose trust by any of the following persons—

(a) any person appointed by or under the trust for the purposes of this subsection;
(b) the settlor, unless the trust instrument provides otherwise;
(c) atrustee of the trust,

Act 2004.
the court may if it thinks fit approve a scheme to vary any of the purposes of the trust, or to enlarge . oo

or otherwise vary any of the powers of the trustees of the trust.

(3) Where any costs are incurred in connection with any application under this section, the Supreme

Court may make such order as it considers just as to payment of those costs (including payment
out of the property of the trust). '

" Wedgwood [1915] 1 Ch. 113; and see paras 6-278 and 6-281 ff.
~ Ch.424,

‘ceremonies) have been held valid anomalous non-charitable purpose gifts if restricte

3. EXCEPTIONS?  (1946) 12 M.L.). 159; Hong Kong Bank Trustee Co v Farrer Tan [1988] 1 M.L.J. 485.

A. "Anomalous” Testamentary Purpose Trusts

The Court of Appeal®' has held that there are some anomalous cases, not to be extended, where tes-

tamentary trusts infringing the beneficiary (or enforcer) principle have been held valid as concessions

_ ~ 25L.).Ch. 424; Mussett v Bingle [1876] W.N. 170.
to human sentiment. These anomalous cases are:

ZIRCy Broadway Cottage Trust [1955] Ch. 20 at 36; Re Shaw: {1957?1 1 W|:R 729 at 746.

# As argued in P, Matthews “The New Trust: Obligations Without Rights?” in A, Oakley (
_ (1996).

' Hoare v Osborne (1866) L.R. 1 Eg. 585.

0 [1990] Ch. 1.

A Re Davidson [1909] 1 Ch. 567 at 571; Re Shaw [1957] TW.L.R. 729 at 745.

@ Re Endacott [1960] Ch. 232 (residuary gift to a parish council “for the purpose of providing some useful memorial to” the tes-
tator held void for uncertainty and for infringing the beneficiary principle).

Exceptions? 189

23
trusts for the erection or maintenance of graves and sepulchral monuments;

swever, 1t.rnay be questioned how anomalous these trusts really are.”® As discussed immedi-
.be‘ﬂv\f/ <ome other “purpose” trusts have effectively been reinterpreted as trusts for persons
P WY,

ecific individuals, and trusts

‘ the maintenance of particular animals can also be characterised as trust§ for persons on‘ this
i:.sxs éince animals are chattels that belong to particular peopLFé. Thellmalr:jtegar_lc{ep‘(ﬂ‘t ﬁ;‘r\{ﬁz
i ible i the Parish Councils and Buria
raves for 99 years may be possible in any case under 2 P8 .
. gﬁzlléneousyf—’rovisions) Act 1970 s.1, and if the construction is part of the fabnc‘of a.church then
o trust will be charitable and valid on that ground.? Gifts for the saying of masses in private are very

nd it is only the dubious rule
f prayers can only be for the
rgyman can hear them being

;\aaid and are thereby benefited by his edifying example. Trust§ for the promotion of foic-hurllztlngea:rje
{’gﬁéﬂucibly anomalous, but the relevant case—Re Thomps.on—ls very weakly reasgqed sm;e orr;itivé
;. .._éﬁeo.usly based his judgment on negative enforceability by the default belneﬂalalrg wthen Ssntm
gﬁfrceability is necessary.y Moreover, fox-hunting has now been made illegal by the g

é‘-Wi?’tt!ngan‘.’ v Pettingall (1842) 11 L.J. Ch. 176; Re Dean (1889) 41 Ch.D. 552. Many trusts for animals generally are charitable: Re
2 R Hooper [1932] Ch. 38; Mussett v Bingle [1876) WN. 170; Pirbright v Safwey [1896] W.N. 86; Trimmer v Danby (1856) 25 L.J.

% Bourne v Keane [1919] A.C. 815 at 874-875. In Malaysia and Singapore trusts for ancestor worship (Sin Chew or Chin Shong

d to the perpetuity period: Tan v Tan

Re Th i i jected pro forma.
% Re Th 1934] Ch. 342, but the default beneficiary, a charity, only ObjeCt% o
ﬁ:ﬁedu.‘i::fpf\slggtg (199(]]) 20 N.SW.L.R. 720. If a will restricts a bequest expressly “so far as the law glémﬁ thna rits viﬁ?it;ﬁg ;i
 testricting the period to 21years so satisfying the rule against inatienability: Re Hooper [1932] Ch. 38. The co

stich a term: Re Compton [1946] 1 AILE.R. 117. If the legacy does not have to be kept intact as endowment capital but can be

spent as soon as practicable on the purpose then the rule against inalienability has no application: Trimmer v Danby (1856)

ed.) Trends in Contemporary Trust Law

ese trusts are sometimes referred to as trusts of imperfect obligation since the trfusteefharter:;t 5-13
' rry out the trusts in the absence of anyone able to apply to thg court'to enforce .e 5
- Cae subject to the rule against inalienability and so must be restricted directly or indirectly

t;uszs;r?rrraon law perpetuity period. If the trustees do not take ac'ivantalge of what, in substanr;f,

: ower to carry out a purpose, then the person otherwise ent}tle_d tojthe trust prqpe v
| bgzsbtz ?opcl?'im it. The courts here have created an exception to the principle?” that they will not

5-14
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s held to be a trust for the estate owners absolutely with the motive of having

mergill Estate wa
he owners could have the £5,000 to spend as they wished.

B’ # i .

Purpose Trusts”, the Performance of which Enures to the Benefit of Persons
5-15 | ’ : dsot
n Re Denley’s Trust Deed, reproduced below,** Goff J. upheld a trust of a corporate settlor's lan o

be maintai
ined and used as and for the purposes of a recreation or sports ground primarily for

benefit of the emplo
yees of the company and secondarily for the benefi
St y for the benefit of such other persons (i -
b - Seu;?csi(t;etfyn;oarytauogw to fuse the same.” He considered that the attainment of these trust pu(:;g RE DENLEY'S TRUST DEED
e benefit of certain individuals that the settlor sh i

that ; should be taken to have int : 373:[19 LR. 457; ] R.BE

at they should have locus standi to enforce the trust positively in their favour.?* In effect ltr;\ee“ A SR LRGERTER it el B

: stees so that until the expiration of 21 years from the death 5-19

"{93_6 land was conveyed by a company to fru
ast survivor of certain specified persons the land should under clause 2(c) of a trust deed "be main-

and used as and for the purpose of a recreation or sports ground primarily for the benefit of the

aployees of the company and secondarily for the benefit of such other person or persons (if any) as the

ustees may allow to use the same.” The main question was dealt with as follows in a reserved judgment:

OFF J.: It was decided in Re Astor’s Settlement Trusts,*2 that a trust for a number of non-charitable pur- 5-20

es was not metoly unenforceable but void on two grounds; first that they were not trusts for the bene-

individua's, which | refer to as "“the beneficiary principle”, and, secondly, for uncertainty. 5
5-21

‘Counsel for 1z first defendant has argued that the trustin clause 2(c) in the present case is either a trust

e benofit of individuals, in which case he argues that they are an unascertainable class and therefore the

~ir, fur uncertainty, or it is a purpose trust, that is a trust for providing recreation, which he submits is

N o o
{2 the beneficiary principle, or alternatively it is something of a hybrid having the vices of both kinds.

" nink that there may be a purpose or object trust, the carrying out of which would benefit an individ- 5-22
or individuals, where that benefit is so indirect or intangible or which is otherwise so framed as not to
e those persons any locus standi to apply to the court to enforce the trust, in which case the beneficiary
ple would, as it seems to me, apply to invalidate the trust, quite apart from any question of uncer-

‘or perpetuity. Such cases can be considered if and when they arise. The present is not, in my judg-

; f that character, and it will be seen that clause 2
any rules and regulations made by the trustees, the employees of the company

nd enjoyment of the land.
art from this possible exception, in my ju

xifep;;m;:ggﬁ;}i?:dbz”?f't of particular people (the employees), with the specified way in which t
e mminen ?llng a sleconr?Eary consideration. As trusts which are in effect for the ben
) Perpetuitsigm ar dto dlscrenon'ary trusts, Re Denley-type purpose trusts have the beneﬁ
i inalienability s and Accumulations Act 2009 and are not subject to the strict rule aga
-16 g
intf:ﬁdDezné'gyhgvr;e am(;pose trusts typically .involve a large fluctuating class of beneficiaries never
ki & bosie A rr‘“ t”e"’ﬁr capable of having,? absolute ownership of the trust property, and on
g g casesg ol o the performance qf the trustee’s duties in the form prescribed by the setil
bt a,bso\{'vi'ver, where' there is a small class of identified beneficiaries who could E
B reu R e ute ownership of the trust propertv, though the settlor purportedly quali 7
5-17 =yt it property to be used for a specified purpose?
g e theirforfnt:usé funcf set up for the ede.:ation of the seven children of a deceased cle
LS Rt v al education was over, Kekgwmh 1.7 held this to be an absolute gift with the re
difficult to rebut 2 expressing merely the motive of the gift. He applied the well-established, a
property be givén prezumpno_n_ of construction,® “If a gross sum be given, or if the whole income
syl iy i LE:rn a special purpose bg assigned for this gift this court regards the giﬁ:ﬂ
SRl it 1R Wh';lepose merely as thg motive of the gift, and therefore holds that the qiit
5-18 O e Do sum or the whole income as the case may be.”
upon trust “fc?rpr::r y.the Court of Appeal in Re Osoba®™® where a bequest to the testaor's wi
i s maintenmalntenance and for the training of my daughter, Abiola, up te aniversity gré :
s it & "3_[‘C9 O_f my aged nzother” was held to be a trust for the three females absolutely el
. Similarly in Re Bowes* a trust to spend £5,000 on planting trees for shelteron t There has been an interesting argurment on th

1o that argument, that there is an earlier obstac
; a gift on trust must have a cestui que trust, and there being here no cestui gue

(d) of the trust deed expressly states that, subject
<hall be entitled to the

dgment the beneficiary principle of Re Astor,*® which was 5-23
roved in Re Endacott (decd.),* see particularly by Harman L., % is confined to purpose or object trusts

h are abstract or impersonal. The objection is not that the trust is for a purpose or object per se, but

there is no beneficiary or cestui que trust. The rule is so expressed in Lewin on Trusts,* and, in my

ent, with the possible exception which | have mentioned, rightly so. In Re Wood?® Harman J. said:

e question of perpetuity, Bt it seems to me, with all respect
le which is fatal to the validity of this bequest, namely, that
trust the gift must fail”

32 [1969] 1 Ch. 373.
3 At paras 5-19 ff. d

# See too Re S k
dsmito o e Stes Con Trum Sy Tkl WU 508 (uhich would now be vald under the McPhail v Douton 971
named in a trust deed andngl‘v tr_“sts); chks v Firth [1983] A.C. 214; Grender v Dresden [2009] WT.L.R. 379 at [18] Persons
trust have no locus standi to?peﬂtlf:g tdhlrectw or indirectly (e.g. as employees) but not intended to have a right to enforce the:
/57 at/68-70. ply to the court: Shaw v Lawless (1838) 5 CL. & Fin. 129 at 153; Gandy v Gandy (1885) 30 .
Grender v D) i
e fluctuatinrgescctj::siggr? 233 WIT.L.R. 379 at [18]. For discussion of the perpetuity rules affecting trusts, see paras 7-62 ff
at 363; Re Westphal [1972]\[:1(28’[‘“9“'59 Saunders v Vautier rights to make the trust property their own: Re Levy [1960] Ch. 346
s g disgoiui%:gft;; 7{53;765. Exc;elptional!v: where the beneficial class consists of members from
. e e ,;rg 1??:1;?;0 divide the assets between them, the beneficiaries will be abl&:
& Ee f\\r;drew’s Trust 1905] 2 Ch. 48. :
e Abbott Fi
e hez[fgc;fit'gstth[giodol thh. 326: fund subscribed for maintenance of two deaf and dumb ladies (so not of normak
e e ian [ysetnouﬁizst? iupscrniers under resulting trust and not to survivor's estate. For other casé’
o claim what was necessary for th ifi . 5 Trusts
(1857) 3 K. & J. 497; Re Gillingham Bus Disaster Fund [1958] Ch. 300.W s e

% Re Sanderson’s Trust:
P i 39; (1857) 3K. & J. 497, and see Re Skinner (1860) 1J. & H.102 at 105.

4 [1896] 1 Ch. 507,

Again, in Leahy v Att.-Gen. of New South Wales*® Viscount Simends, delivering the judgment of the Privy 5-24

ncil, said:
: luding a corporation) but it cannot be made to a purpose or to an
object: so, also [and these are the important words] a trust may be created for the benefit of persons as

cestuis que trust but not for a purpose or object unless the purpose or object be charitable. For a pur-
pose or object cannot sue, but, if it be charitable, the Attorney-General can sue to enforce it.”

* “A gift can be made to persons (inc

ﬁ'ﬂﬁﬁa Ch. 534.
1952 ch. 534.
4 1960] Ch. 232.
[1960] Ch. 232 at 250.
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When the summons was

isr::errfras not exercised her discretion at all
erfere and to direct a sum to be raised (:)l:lt

IJ? seems thfat no other course of actio
at no rational adequately informed

course.

10- .
0-05 Ex_ceptlonally in the pensi

[rr;]embersaof the- pension scheme, while actin
€ court® acts in the manner in which a reas

nterested in a non

material ci
rial circumstances so as to do what is just and equitabl
e.

10-06 One accepts this in the

powers but have chosen not to, then one mi

10~ [
07 Howjever, in Schmidt v Rosewood Trys
s.upervrse, and if necessary to interven
rights of beneficiaries under discretiona

10-08 Various le
gal rules affect the exerci ;
rules of | : xercise of discretiona
aw governing the creation of powers in tr:; F;)i?ge;;?atéy frustees.”
e, e.g. rules

2. FAMILY TRuUsTS

7 Mettoy Pension Ti
rustees Ltd v Eva
205, Seutly y Cole ns [1990] 1 W.L.R. 1587: Bri
’ ¢ [2005] UKPC 36 51 = R. ; Bridge Trustees [
o td v Noel Penny (Turbines)
Ltd [2008] Pens. L.R.

& Thrells Ltd v Lomas [
4 exercise the power.
. [2003] 2 A.C. 709 at [51].
: ;f.hijftighv Kiug [1918] 2 Ch. 67.
. Matthews, “The Doctri .
el octrine of Fra

1993] 1
] TW.L.R. 456, Now, under Pensions Act 1995 5.25(2)

ud F
on a Power, Part 1" [2007] P.C.B. 131; R.C. Nolan

i o] previously before m :
their discretion under the powers of advancemecze'nl’rdﬁ‘ctllfjnecj i
¥ ’ a

sufficient to pay this le

_ : gacy duty. Th i i
cised, but his co-trustee, the mgtheredpeli?llc LA
ered whether or not it would be for ; I

y thought fit, advan
5 Cce out ]
nks that their discretio o

. and her letters sh i

: oW, in my
.. In Sl.{Ch dircumstances, it is the dyt i
of capital sufficient to pay off g

n could be taken by the trustees
body of trustees could act) so t

in [|qwdat|on‘and the liquidator being in the irrecanci
-exercise of the power to benefit the t)rr.is:;\mlahl
g asb trustee required to look after such memtr)y bf!n
nable trustee could be expected to actin the ”ng:“lt of 2

t Ltd® Lord Walker a
. sserted the court’s i i
e in, s . inherent ji = i
trustt:e admlqlstratlon of trusts, whether d'~al~::,dlmo i
ry or the rights of objects of fiduciary pcv;erts S

ees could in

n should

- the lega :

(unless they acteq in
he court should dira

First, there are mandatory
against perpetuity which

an i
independent person as trustee exists to

“Controlling Fiduciary Power” (2009)

of appoint:

Family Trusts 421

ertainty of objects which invalidate powers

ain powers being created at all,’? and rules on ¢
tain.® Second, there are rules determin-

nt if the class of objects is conceptually uncer
of powers, €.9. rules of construction which enable the court to determine a power's scope,

which hold that a power of appointment must be exercised in favour of a person who is within

»f objects, and within the limits laid down by the power itself, and the doctrine of fraud on a
hich holds that a purported exercise of a power is a nullity if the trustee acts for an improper
hird, there are rules which go to the trustee’s exercise of a power, under which the court may
rustee’s decision-making and seta transaction to one side if they find that this is flawed, for
py invoking the rule in Re Hastings-Bass,” which holds that trustees must consider relevant
nd exclude irrelevant matters from consideration when exercising powers. In this section we
k at the doctrine of fraud on a power and the rule in Re Hastings-Bass.

A. Fraud on a Power®

her v+ Pauil Lord Parker said that:"

with frauds on a power does not necessarily denote any conduct on
to fraud in the common law meaning of the term or any con-
dishonest or immoral. It merely means that the power has
peof or not justified by the instru-

aarm [fraud] in connection
rt of the appointor amounting
yct which could properly be termed
son exercised for a purpose, or with an intention, beyond the sco
ment creating the power."

ower even though he actsin good faith, for example because
ose that is impermissible on its face, e.g. by appoint-
8 He may also commit a fraud on a power if he pur-
come on its face, but with the bad

s a trustee may commit a fraudonap
purports to exercise a power to achieve a purp
property to a person who is not a beneficiary.
ports to exercise a power in a way that produces a permissible out

ith intention of achieving a larger purpose that is impermissible. For example, it might well consti-
tute a fraud on a power for trustees to appoint property to a beneficiary who has previously agreed to
apply the property for the benefit of a person who is not an object, as in Wong v Burt,”® which is repro-
duced below.2° As Lord Parker noted in Vatcher?' it would also constitute a fraud on a power for a

father to exercise a power of appointment in favour of his child, although such an appointment is basi-
cally valid,?? if he does so when the ¢ a child's estate for himself

hild is ill with the intention of taking th
on the child's death—and in such a case, the appointment will constitute a fraud on the power even if
the child subsequently recovers.”>

12 Re De Sommery [1912] 2 Ch. 622 at 630.
8 Re Gulbenkian's ST [1970] A.C. 508. For discussion, see para.4-105.
1 Re Keele Estates (No.2) Ltd [1952] Ch. 603; Re Brinkley’s WT [1968] Ch. 407.

5 [1975) Ch. 25.

% Gee P, Matthews, “The Doctrine of Fraud on a Power, Parts 1and 2" [2007] P.C.B. 131 and 191.

V [1915] A.C. 372 at 378. See too Duke of Portland v Topham (1864) T H.L. Cas. 32 at 54.

® Kain v Hutton [2008] 3 N.Z.L.R. 589 at [18].

¥ [2005] 1N.Z.L.R. 91. See too Lane v Page (1755) Amb. 233; Re Turner's Settled Es
Ch. 434, But cf. Netherton v Netherton [2000] WT.L.R. 1171, followed in Re X Trust

3N.Z.L.R. 589.
2 At paras 10-13 ff.
2 Vatcher at 379-380.
2 See too Henty v Wrey (1882) 21 Ch.D. 232.
28 Sae 100 Lord Hinchbrooke v Seymour (1789

tates (1884) 28 Ch.D. 205; Re Greaves [1954]
(2003) 5| T.E.L.R.M9; Kainv Hutton [2008]

)1Bro. C.C. 395.
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422  Control of Trustee Powers

To determi
ey und;rrr!?oe \:jv)hat the proper purpose of a power is, reference must be made to the settlor
0d) expectations, although trustees must beware of slavishly fotlowingf’:s(
S

If i
powgrpszriggf:] E(::va\.'srtser:lgase? so as to benefit the person entitled in default of the exercise of
e e con perSO:.nehlt the person who has released the power, this is outside the fraug.
the default bene:ﬁciary beingwth?a rshl'\?r?:ejre (in:[ Ili: {i)\‘:oe;;:r?\t/ t()e”il)g int it s Situano;:
i e o\ subject to divest ise of ¢
2?\;\/;;)0?:::” ceanptart:(l)egzi :leallng v_v:th I.t as he or she likes.?® However, if the dor:e-eenf)fb; s;(ssr;:; b
. g _y exe_roses it, then like the donee of a fiduciary power, he is subject pq-
p octrine, since it would constitute a wrong against those entitled in defati?&

appointment for the donee to exercise th i
e power for a
As Lloyd L.J. noted in Sieff v Fox:28 " e il il

“If the exercise of a power is viti
; ated by the doctrine of fraud o
that the exercise is declared void: see Topham v Duke of Port{anndazg’p:r:v il

that case,*® and see also Cloutte v Storey. q therform sfordeniy B

3 i

e T B ey o This may be because the appointment is treated as hay-

o ‘the 2 'h ; n-object, and plainly a direct appointment to such a person wo ld

s -do rhand, if, as Warner J held in the Mettoy case,® the principle could uld be
cument being set aside but not the rest, the process would com R I

it would be difficult to say that a part of it was altoguthor void e close to rectification, and

WONG v BURT I' :

New Zealand Court of Appeal [2005] 1 N.Z.L.R. 97

HAMMOND J.: The essential facts relati i
_ he essent] ting to this issue can be tly st
Clause 5 of William Wong's will, in summary, provided as fol?gk?vgly 8

e The residuary estate was to be i i
iy o held in trust with the net

e  After Y , G :
Grftphlmggsit;\?vtistﬁlf gfng, the net annual income was to be payable in equal shares to those
i o substit?.l . eung who were still alive. It is of singular importance to this case that
ol i onary provisiqn in favour of grandchildren, if one of those daughters prede |
i In that event, all the income was to be paid to the other surviving dagghig T 1

e Mar |5f}.”’5 Seﬂk’.’”e”t{ 9 Ch at 26; R Ha . [19 R. 202 09: R W R (]6
24 Ry 1974 RiLs = 4
. ] ; NE VSS . [ 82] TW.LR. at2 v EBEOHV‘S' [ 990] W.L.R. 1503 at 15 .

%6 Re Somes [1896] 1 Ch. 250. Simi
. 5 . Similarly revocation of a re b i
i} oo B vocable appointment made unde i
b st L:);f}ied ylth a release of‘ the power, falls outside the fraud on a power d:;c?rlpermTai e st ;.
making a new appointment which is a fraud on the power: Re Greaves Ugg;}nceﬁs‘zt;j i

E'Hoy ‘ension Trustees Lfd v Ei 587 4 Re M) h 4 Re Greaves 954
2 M Pe Tr vans [1990] 1W. R 8 t 1613 i i

: - '” il g4 a 161 : cating e Mills [ 930] 1Ch. 654 and el

28 [2005] TW.LR. 3871 [ ) olaings Pl v Pensions Ombudsman [ 99:] AlLE.R. 862. : [1 ]

% (1869) L.R. 5 Ch. App. 40.

*0 Printed in Seton’s Jud
M i S, gments and Orders, 7th edn, vol.2 (1912), p.1672.

32 Mettoy Pension Trustees Ltd v Evans [1990] 1W.L.R. 1587,

After the death of the last surviving child, the estate is to be distributed among the children, or
grandchildren, or great grandchildren of Phillipa. The exclusion of Wong Liu Sheung’s children
appears to have been quite deliberate, as a result of a family falling out.

Clause 6 of the will conferred upon the trustees a discretion to pay to Estelle, out of the capital of the estate:

~ # _such sum or sums as they in their absolute discretion may think fit if they shall consider it neces:
 sary, desirable or expedient so to do by reason of the state of my wife's health or her desire to travel
~ or to acquire a home or by reason of a fall in the purchasing power of money or for any other reasons
whatsoever whether similar or dissimilar to the foregoing.”

When Phillipa Wong died in 1995 Mrs Estelle Wong became concerned as to the position of Mei-Ling
| Matthew. She viewed the inability of these two children to take their mother’s share of the estate
ome, in the event of their mother's death, as inappropriate, and unfair.

To overcome thi« aisability, in 1996 the trustees distributed £250,000 of the capital of the William Weng
o to Estellz. Sstelle then lent this sum of $250,000 to the Phillipa Estelle Wong Trust (PEW Trust).
e beneficiziive of PEW are Mei-Ling and Matthew.

In effertina inis payment of $250,000, the trustees relied on their powers under clause 6 of the will. The
bt was then periodically forgiven over a period of years, and by this will.

e Claim in the High Court

Neng Liu Sheung bought proceedings in the High Court claiming that, in so proceeding, the trustees:

e had acted ultra vires the terms of the trust;

e breached their duty to exercise their discretion for a proper purpose; and
e hbreached their duty to act impartially and even handedly towards all classes of beneficiaries.

The Judgment in the High Court
Ronald Young J. dismissed this claim, in its entirety, in a judgment delivered on 6 May 2003. . . .

The Grounds of Appeal
'Ms Peters argued that the exercise of the discretion by the trustees in the impugned respect was for an
improper purpose. This submission rested essentially on two propositions. First, that the sole purpose of
the exercise of the discretion was to “remedy” a perceived inequality that had arisen under clause 5 of the
‘will (the appellants really say as a device to circumvent the plain meaning of clause 5). Second, that the
distribution made was to benefit a person who was not an object of the clause 6 discretion (i.e. not Estelle).
As to remedies, Ms Peters submitted that the $250,000 can be traced to the PEW Trust, and as such,
the trustees of that trust hold the funds as constructive trustees for the William Wong estate.
Alternatively, the appellants submit that the trustees are personally liable. The essential issue both
under clause 13 of the will (the exoneration provision) and 5.73 is whether the trustees acted dishonestly.
The appellants submit that the trustees’ actions, particularly when they were specifically warned that the
will prohibited the course of conduct proposed, amounted (at least) to “recklessness”. . . .

The Law

The notion of a fraud on a power itself rests on the fundamental juristic principle that any form of author-
ity may only be exercised for the purposes conferred, and in accordance with its terms. This principle is one
of general application.

The particular expression, a “fraud on a power”, applies to both a power and a discretion. The word
“traud” here denctes an improper motive, in the sense that a power given for one purpose is improperly
used for another purpose.

Qver the years a number of attempts have been made to categorise the circumstances in wh ich a fraud
on a power will arise. For instance, Hanbury and Martin, Modern Equity® divides the cases into three

=

3 16th edn, 2001, p.188.
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at sum to be left equally to Mei-Ling and Matthew.
ed to the PEW Trust and then, on Estelle’s
d Matthew. A third option was identified
ble on Janice's death.

le could then amend her will to provide for th
adly, the capital sum received from the estate could be loan
, the assets of that trust automatically vest in Mei-Ling an

ing an interest-free loan from the husband'’s estate, but repaya

: g jes. fi i ere appointment is ma das aresult of a prior agreement or ba
categories. The first ar ses where the oint t i de 't of
the appointee ill ¢ S : . Se ¢ -
PpRo as to what he or she will do with the proceeds. ECDndlY thE,:fe are tho as| -
’ SE

dentified, it was at no point suggested 10-35

to benefit non-objects
These distinctions ar -
sine qua non which m?arfe:ﬁ?l _fo" énaivtlc and descriptive purposes, but it is necessary to recall ‘hough some disadvantages in each of these alternatives were
person exercising it. The 'centraetx E?,::,ie cif"’! déflCretion or power “improper” s the impmrgerc;,:?cau" e solicitors that the potential difficulties relating to a fraud on a power might have to be addressed in
SoRE o e iple is that if the power it el et ) : ; he first option.
some non-object of i power is exercised wi o on to the first option
else for that lfnattgt tﬁtﬁg’?“"ﬂaw power, whether that person is the pe'r;':);h:xgt?qmn of be o evidence in the case in this respect is well documented and quite clear. In summary, on Phillipa’s 10-36
although the exerciée does [rcfjse i V.D'd' If. on the other hand, there is no such im :C Sg it o ture death, Mrs Estelle Wong became concerned that there was no gift-over provision as to income
In the case of a discretion n fact benefit a non-object, it is valid,34 Proper intention, llipa's children. A member of Chapman Tripp recorded in a file note: “this s of great concern to Mrs
the recipient will benefit a nan{ power ta be e_xercised in favour of one of its objects, but i » g and although she accepts that her late husband may never have anticipated their daughter prede-
ient had legal and moral on-object, the validity of such an exercise will depend uj nthe i ing Mrs Wong she is adamant that it would have been his intention for Phillipa’s share of the income
The case law in thisO ;?e;rieg?fm qf cons : ° Hpensings ther ass to her children”. Thus it was that a scheme was settled by Mrs Wong, with the trustees, and after
but in their application to aftel 'Cl{[ty notso much for the underlying principles, which se . ng legal advice. which had the overt and pre-determined idea that the trustees would utilise clause 6
a case in which a discreti N quite complex estates, or interrelated transact" : — p‘?’"” the will to aveid! the effect of clause 5 of the will, in the circumstances which had arisen. This exercise
fact exercised in hi;i;:%'o”ﬁw poer is exercisable in favour of an adult male (;?)ns'hAssume' for insta not unde takan as a distinct, or separate advance to Mrs Wong or in the “hope” that Estelle Wong
of the discretionary pow:? ﬁ:’ ill give part of the relevant fund to his parents, Yanve\; ?_? iﬁtes that‘.f‘ﬁ |d benefit & non-object. The exercise was already constrained by a pre-considered course of action
invalid. If that is not the cése bz:r)t(lfsmteg tion of the appaintment is to bEne;i t the'ba‘rént(; at]l"?em}t é ch also avoided Mrs Estelle Wong having to resort to any assets under her control or direction to assist
also be invalid.® 0 e T L under some distinct pressure to benefit N g anu-hildren.
benefit, then it appena_:: ?hgmﬁr hand, if X has genuine freedom of action am\j( a?:hezé T‘e Syercien 1 ir view, this deliberate, and pre-conceived, device amounted to a fraud on the power. If Mrs Estelle 10-37
As to the effect of a findin iexemse of the power would be gcodﬁ?' ln yvorig had simply been advanced the money out of the estate and had then exercised genuine freedom of
fully impugned, its exercise ? F .fraLfd °”,-a3p°W9ﬂ it has long been held that where on to benefit the children (as for instance by setting up a trust for them), that would not have been
Sierect ot o e € s totally invalid,*® unless the improper element i h 9 POVEnIs S awful. But what was knowingly erected was a deliberate scheme to subvert the terms of the will. What
£ emainder of that appointment WHhE eppenrentEa overlooked was that the property was vested in those entitled in default of the exercise of the power,
;I;i:;s Case ubject to its being divested by a proper exercise of the power in clause 6, and the steps in fact taken gave
necessary at this point to add some f e <o t0 a fraud on those entitled in default.
pL : urther fac it = ; e Ly ¢
by the death from cancer of her daughter ph““rpfaacit: ;Jn thte evidence, Mrs Estelle Wong was dev. eld: to the extent that the $250,000 could not be recovered by tracing into the PEW Trust, the trustees 10-38
and_ Matthew a;n‘d Mei-Ling were teenagers, EStel’le _Wa‘gg\;‘S of 1995, Phi!llpa was then only 43 yea were personally accountable and were not protected by an exemption clause which provided that they
were in Australia, Estelle spoke regularly to Phillipa ery close to Phillipa. Although Phillipa‘s & Chould “not liable for any loss not attributable to dishonesty”.
daughter. ] ipa, and she would frequently go to Australia to vi ;
On one occasion . ' T
now a retired chartérae]:;e;cigi :&i treatr‘]‘;”he:df; Olf;l Australia, Estelle expressed concern to M it (who i
Bill Wong's will”, ; ¥ ng association with the Wona family) - b« - ha affact.
g's will'. Estelle suddenly came to appreciate that, under the willf_)lr;girﬁg}g)shigﬁf‘?;e?gaa— ! C. The Rule in Re Hastings-Bass
10-39

< decision in Re Hastings-Bass*® has now obtained the status of a “rule” or “prin-
that was made out of an old settlement into a

per cent. It transpired that the advancement of
or to his family, was void for perpetuity as to
ement of capital only for B's life did not fully
f the Trustee Act 1925 s.32 so as to be void,
d so that it was outside 5.32 and void.* The
the court should not interfere with

wc)#ld not pass to her children.

was in those circumstances that '

o th -advice was sought from Chapr i i {

s Mr Burt who calculated various figures, and “concluded thai%rggg "Cl)'g%p“t’:;lutg l;;grflue' g'seeFrE e
l artly redress the 5[{%

. | ~ The Court of Appeal"
ciple”. The case concerned a statutory advancement
new settlement with intent to avoid estate duty at 75
‘capital out to trustees for B for life, with remainders ov
these remainders. The Revenue argued that an advanc
dispose of the capital, so that this fell outside the scope o
or was not “for the benefit of B” when the remainders faile
Court of Appeal held*? that where the trustee “acts in good faith”

his action:

uation and should be loaned to the
 the PEW Trust, and si S i rpose
Al : ) successively forgiven”, [
e rece]i'\?ég“éinte;:i F;?g;ﬁ;?—‘mi was to restore the expecte% bené’fli‘f m;ts ;Jﬂl:i?l?i:wlt-'a;réei\z;ﬁ' ew
thT-PW e s ther's death had they been entitled under Bill's will to hegfI llfé Interés N
n their opinion (which was discl | .
i : osed to the Court) Chz i i
in “its plain words". et g : aprman Tripp advised :
St :e J‘Zei rﬁggcr::ﬁ :?fi,el r\:v otlzsr r:r\rords; there is no statutory rerrﬁr;?jtyctf:f;\i ghﬁfp?srteﬁg
which, as they saw it, were “ava ould have received”, The solicitors th etai h oS,
ch, : W e el ol : en detailed three options
e . y this matter”. One was to res iscreti power
the trustees under clause 6 of the will, which “[Estelle] couldrilig: Itr?vzz}:t: :ils[lrzlr::? pltin
own name”,

h he intended, unless (1) what he has
(2) it is clear that he would not have
ons which he should not have taken

“notwithstanding that it does not have the full effect whic
achieved is unauthorised by the power conferred on him or

* See Vatcher v Paull [1915] A.C. 3
: { L£.372 at 378

% Birley v Birley (1858) 25 Beav. 299. 2 i
s Re Dick [1953] Ch. 343.

Re Marsden’s Trusts (1859) 4 Dre

. 594;

;: ST Ter I w. 594; and see Parker and Mellows, The Modern Law of Trusts (8th edn, Qakl 222

Topham v Duke of Portland (1858) 1De G.J. & S 517 | i

acted as he did (a) had he not taken into account considerati

f [1975] Ch. 25.
9 Asin Re Abrahams WT [1969] 1 Ch. 463.

2 [1975] Ch. 25 at 41.
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hen P is not bound by C's rights which are merely personal and not proprietary. In other words, it
essential that P must have agreed to confer a new right on C: he must have "undertaken a new
jgation, not otherwise existing, to give effect to the relevant incumbrance or prior interest. If, but
ly if, he has undertaken such a new obligation will a constructive trust be imposed”? This new
t may give C the same rights against P as he would have enjoyed against V, had V never sold the
d. But it may also protect C even if C had no right against V, e.g. because he failed to register his
interest,*® and equally if C's valid right against V was destroyed by the transfer to P.
The "constructive trust” used by the courts to protect C's interests in cases of this sort is probably
not a trust at all. The courts find P's conscience to be personally affected by an obligation to give
: ct to C's interest, and therefore treat him constructively as though he were a trustee, to the
limited extent that is necessary to place him under a personal obligation to C.*° This does not mean
hat C acquires an equitable interest in the land, for otherwise his contractual licence would be a valid
eguitable interestainding the land, as would an unregistered void estate contract.

sale proceeds received by the vendor, and assert a proprietary claim to these proceeds, sub
accounting to the vendor for the price agreed between the two of them.?® This will be usefyl
contractual claim against the vendor for damages is not worthwhile, e.g. if the vendor is bankry
has generated a surplus through his dealings with the third party.#* Note, too, that a vendor of sh
inan Unquoted company can use his votes to pratect his lien for the price, but he cannot use the
any purpose that might damage the purchaser.®

3. AsSIGNMENTS FOR VALUE OF FUTURE PROPERTY
As Swinfen Eady L.J. stated in Re Lind:>

“An assignment for value of future property actually binds the property itself directly it is acquir
automatically on the happening of the event, and without any future act on the part of
assignor—and does not merely rest in, and amount to, a right in contract, giving rise to an acf
The assignor, having received the consideration, becomes in equity on the happening of the e 1 5. THE RULE IN PALLANT v MORGAN

trustee for the assignee of the property devolving upon or acquired by him, and which he ‘

previously sold and been paid for.” “If A anc.R-agree that A will acquire some specific property for the joint benefit of A and B on terms
i v pe‘agreed and B in reliance on A's agreement is thereby induced to refrain from attempting to
zcyuice the property equity ought not to permit A when he acquires the property to insist on retain-
« ng the whole benefit for himself to the exclusion of B".*' The source of this rule is Pallant v Morgan,*
‘where the parties both wished to buy a piece of land that was to be sold at auction. They agreed that
the claimant would refrain from bidding in order to keep the price down, and that the defendant
‘would divide the land between them after he had bought it. After the defendant bought the land, they
ed to agree on the details of division and so the defendant kept it all for himself. Harman J. held
t the agreement was too uncertain to be specifically enforceable, but that the defendant should
nonetheless hold the land on trust for himself and the claimant jointly because his bid had been made
on the basis of an agreement for division and it would be "“tantamount to sanctioning fraud” to allow
him to retain all the land for himself.4*

* This decision was given a wide interpretation in Banner Homes Group Plc v Luff Developments Ltd
(No.2),* where Chadwick L.J. noted that the Pallant v Morgan equity is often triggered in cases where
ﬁ’ie claimant has suffered detriment, but held that a constructive trust can also be imposed where the
claimant has suffered no detriment, but the defendant has gained an advantage by acting on the
parties’ arrangement. This may be the aspect of his Lordship’s decisien that was considered “quite
difficult” by an Australian judge, Bryson J., in Seyffer v Adamson,* adding that “what is altogether
necessary, however, is that there be some agreement, arrangement or shared understanding about
?he way in which some interest in land will be acquired or dealt with”. Consistently with this,

Here a constructive trust arises as a result of the maxim “Equity regards as done that which o
to be done" 3 If A makes a settlement in consideration of marriage under which he covenants to
to trustees T1and T2 any money inherited from X, then such money will be held on a constructive trt
for T1 and T2 at the moment when A receives it.3 Similarly, if F, for a consideration received frol
contracts to hold on trust for G any future receipts arising in respect of payments for specified fi
sales or services, then such payments are immediately subject to the trust when F receives th‘em\
In the latter case, it is crucial that G has actually paid the consideration to F.

4. PURCHASERS' UNDERTAKINGS

A contractual licence to occupy a house or flat is not an interest in land, and bings the contractil
parties alone.> However, a purchaser P may undertake to a vendor V that he will take the pro
positively subject to the rights of a contractual licensee C. After completion of the purchase, Cm
be able to take advantage of a term for his benefit in V and P’s contract under the Contracts (Rig
of Third Parties) Act 1999. But if he cannot, then P might try to evict C by claiming that C only has ¢
tractual personal rights against V. In Ashburn Anstalt v Arnold,*® the Court of Appeal held that Equ
would prevent this by imposing a constructive trust on the property, compelling P to recogn
C's rights under the contractual licence. However, as this case also reveals, if V conveys or contrat
to convey the property defensively subject to whatever rights C may happen to have, so as to sati

\/'s obligation to disclose all possible incumbrances and to protect him against any possible claim “

\ 'UOyd v Dugdale [2002] 2 P. & C.R. 13 at [52], per Sir Christopher Slade.

= Lyus v Prowsa Developmients Ltd [1982] 1 W.L.R. 1044; Bahr v Nicolay (No.2) (1988) 62 A.L.J.R. 268 at 288-289: 1.D.C. Group
td v Clark [1992] 1 E.G.L.R. 187 at 190.

lelbury Road Properties 1995 Ltd v Kreidi [1999] 3 E.G.L,R. 10; Lloyd v Dugdale [2002] 2 P. & C.R. 13.

Baybut v Eccle Riggs Country Park Ltd (Ch.D., 2 November 2008) at [60].

 Holiday nns of America Inc v Broadhead Ch.D., 19 December 1969, per Megarry J., quoted in Banner Homes Group Plc v Luff
Developments [ td (No.2) [2000] Ch, 372 at 391,

953] 1 Ch. 43.

. Pallant at 48,

ilZOOO] Ch. 372 at 396-399, followed in Cox v Jones [2004] 2 FL.R. 1010 at [46]. In both cases, the claimant suffered
| Setriment on the facts.

= [2001] Nswsc 1132,

28 Bunny Industries Ltd v FSW Enterprises Pty Ltd [1982] Qd. R. 712.

29 | ake v Bayliss [1974] TW.L.R. 1073.

30 Michaels v Harley House (Marylebone) Ltd [2000] Ch. 104.

3 [1915] 2 Ch. 354 at 360. ]

32 pglette Shoes Pty Ltd v Krohn (1937) 58 C.L.R. 1 at 16; Associated Alloys Pty Ltd v ACN 007 452 106 Pty Ltd (2000)
C.L.R. 588.

# pylian v Koe [1913] 1Ch. 9; Re Gillott’s Settlement [1934] Ch. 97 at 158-159.

34 Barclays Bank Plc v Willowbank International Ltd [1987] B.C.L.C. 717; Associated Alloys, above.

35 Ashhurn Anstalt v Armold [1989] Ch. 1.

36 Ashburn Anstalt, above.,
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Mummery L. held in London & Reai
! gional Investments Ltd v TBI Plc% that 3 o
fmposeg .even thou_gh the parties have failed to enter a binding contract Ei?sttf:u N
Lrgsose :the ;(Jjartlf]s have positively agreed not to be bound unless and u'ntil forrit lnq; ;
N exchanged: where the parties expressly negati i i o
: ] gative an intention to creat
should follow the law in declining to place them under enforceable obligatio:slegal 2

W directly contributed to the purchase of the property, or undertook with M to contribute a
on of the purchase price (e.g. using money lent on mortgage), then one might have thought
chould hold the legal title on resulting trust for M and W in proportion to their respective
tions or undertakings.®' In this situation, however, resulting trust reasoning would give W no
than the share which she paid for (or undertook to pay for) at the outset. This was viewed as
factory (because it gave W too little) in cases such as Midland Bank Pic v Cooke,>2 where the
ccordingly held that if W could establish an interest under a resulting trust, then she could
< use this as a “springboard” into establishing that she also had a (larger) interest under a com-
htention constructive trust. Since then, Baroness Hale has gone still further, in Stack v Dowden,>?
g that the courts should avoid using resulting trust reasoning altogether when establishing
Jble interests in shared homes, because it discriminates against women by focusing too narrowly
e type of contribution to the parties’ relationship, viz. financial contributions, to the exclusion
er types, £.g» home-making, child-care, etc. Hence the courts will now ignore resulting trust
ning in(miost cases and will instead turn immediately to the common intention constructive
when deciding whether W has an equitable interest.>
 tiile to shared homes is not invariably vested in M alone: sometimes it is vested in M and W
+ legal owners, in which case the courts should take the following approach, according to

mness Hale in Stack v Dowden:°

6. SHARED HoMEs
A. Background

{;gzc'f;;&iicat:?es a growing number of disputes have come before the courts where two
er in a marital or quasi-marital relationshi i p
il or p, and legal ownership o ir sha
does .not reflgct thg contributions, financial or otherwise, that each made to tEe Z;:\:{TF b
Egg:}l:g ;?atlonshtlp, and/or to the purchase and/or to the upkeep of the property. If tlr?:S:'
S come to an end, or if the property has been char : y
! : ! f ed to a lender that d
its security, the question can then arise whe i 3 Wy
its s ; ther the value inherent in th |
in line with legal ownership, or wheth i e
| 1 er equity should reallocate this value b
resolve this question, the courts must deci ol o
: i ecide some complex and politicall
kinds of contribution, made in the i e
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to whose shared home is vested in the man alone. Hence the parties will be referred to here . #ust as the starting point where there is sole legal ownership is sole beneficial ownership, the

e i ne. ‘{ ) " starting point where there is joint legal ownership is joint beneficial ownership. The onus is upon
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' The essence of the common intention constructive trust is unconscionability. If M is the sole legal
owner but W makes a contribution to the accrual of wealth inherent in the property, in reliance on a
common understanding between the parties that they would share the beneficial ownership, then a
structive trust will be imposed on the basis that it would be unconscionable for M to keep the
ole of the property for himself. Likewise, if the parties are joint legal owners, but W contributes
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must have detrimentally relied on this common intention.

46 [2002] EWCA Civ 355 at [47]-[48] :
. ~148]. See too Thames Cruises Ltd v Gi
5 . ee | v Gearge Wheeler [ :
Cfo gﬁi !;;);?;r;is's Lég ; E;%irgz‘ﬁ:f ﬁ;;m{g%h;g) Ltd [2005] 2 P. & C.R. 105; Kt‘nanea:‘ Lﬁiﬁ;gﬁgﬁ [3;0EOMSIT\(/:V'3!'{IJ_9R3 S
n TWLR. ~[37) I v Sawiri
» {/594} ff.; Clarke v Corless [2009] EWHC 1636 (Ch) at [21]—[]2?-432 APPLIRL fepetenr iy LR R
ario i i |
Detlri;qse :;ngitalﬁse '?Hgtgg)seg guesltlgns are offere_d by: L. Flynn and A. Lawson, “Gender. Sexuality and the Doctrine of
e 2 eminist Legal Studies 105; A. Bottomley, “Women and Trust'(s)- Portraying the Family in the
St o4 i) M‘rig t"and J. Dewar (eds)_, Land Law: Themes and Perspectives (1998)~J. Meg, \,{th Property R}’ h .
. ch.l; 1. Miles, “Property Law v Family Law: Resolving the Prablems of Family l'3r(.Jpert\’/” (2003)p23.l Lg 624.

or diSpUteS between S| i ( ( 7 4 rt n nto
8 Fi pouses the Matrl onial Causes A
o i % i el == t 1973 5.2. affﬂrd.S the cou S plE‘ t\/ of dTSCFEtiO to take |t

%1 See paras 14-87 to 14-96.

% [1995] 2 F.L.R. 915.
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%5 Stack at [56].
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