Chapter One
Contract

This chapter is concerned with the law that governs an agreement between
parties. In particular, this chapter intends to review the common law prin-
ciples relating o contracts. Consequently, less emphasisis placed on con-
tracts regulated by legislation as to form or as to_covient. Likewise, little
emphasis is placed on contracts which are highiwspecialized, such as an
agreement which involves matters concerning\einployment which are gen-
erally categorized as employment law,

The Contract chapter is organized i@y three general sections. The first
section provides the definition of thetetm “contract” in general and reviews
the dilferent types of contract, The kext section presents an analysis con-
cerning the creation of a congtact and its legal application to the parties.
The third and final section ssesses the manners in which a contract may be
terminated.

I. DEFINITION

A comtract is a legally binding agreement berween the parties to that agree-
ment. The term “contract”™ has been described as relerring to one or more of
the following situations:

*  aseries ol promises or acts that constitute a legally binding agreement,
e a promise or a set of promises which the law will enloree;

*  the legal relationship that resulis from a series of promises or acts; or,

*  the document which embodies that series of promises or acts or the

FL'[{UL'HI.“H e U‘F 1|'Ii“ series c.:f provm 1505 OF ili.:“'--l

1. T2} Harsneay™s Laws oF Hoss Ko para, 105,002 (2007 ) (cliambens amitted} |hereinalier
T2 Haispumy's].
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Contract law is concerned with the validity and enlorceability of tha
agreement,” The law of contract consists of case law which serves as prec-
edent and which applies generally 1o all types of contracts, Unlike torn law,
ones liability under contract law depends on promises the parties have
made 10 each other. Through their agreement, the pariies make legally
hinding arrangements which will govern their relationship. Enforcement of
a contract is effected through the law and the courts.

The basis of contract law can also be secn as reliance: to rely on receiving
some future henehits as part of an agreed exchange and to redvuce uncertain-
ties associated with the exchange. One purpese of contract law is 1o provide
a structure within which parties can organize their relationships, particu-
larly commercial anes, with a high degree of certainmy® Thus, a contract can
be seen as an allocation of risk berween the parties, thawis, an agreememnt
determining which party will bear the risk of any lossdn the transaction.*
For example, the parties may agree thar a seller in Hong Kong will bear the
risk of loss of a shipment of goods until it is delitered o the buyers ware-
house in the United States.

II. TYPES

As mentioned above, a contract is\a‘legally binding agreement. Some of the
reasons for creating a contragihave been discussed. In this section, some
of the various types of legaily binding agreements are presented, although
some of these agreements may fall into more than one calegory.”

2. For an exhavstive discussion of the dichoomy of shese vwo defininens of the 1erm

“contract”, see, g, 1 CHTTy on Contracts para. 1=001 (H.G. Beaik, et al. eds., 30th ed.
2004 [heresmalier Oy,
The Hong Kong governments Bilingual Laws Information System’s The Englisk-Chiness
{'rlmsur'_'.' nj' I.:'Ru] Terms [hercinalier BLIS ﬁlu-.:mr_‘..'] iranslaies 'qu'u] coniracis” &% ;"rﬂ:' it
[ and “legally binding™ as JLEEIH A, Sec the BLIS Glossary websile at: hep:fhvw,
Lepizlanion Elh'|lh|'fﬂﬂf$|r:rlmr:ph'hlﬂl'£|m.ﬁﬁﬂ {last visgeed | Felh B0010%,

3. Capoaf Coul & Dersx Boemuce, Hosc Kone ConTracTs pars. 1.3 (2nd ad. 190013 [herein

afeer Cimn & Roasuick].

Ser alep STEPHEN Hall, Law oF CommracT 18 Hora Bosa: Cases spp CovuENTaky 2=7 {rovimed

Ind ed. 2005 | hereimabier Thai].

CHUl & RoEsuck, supre aote 3, at paras. 1.3; 2.1

Sew TZ)} Harssver's, spra e 1, ap paras, 115.001-0150012, The P'm]'mn}' 1.'|1I|'I|.I'r |

this work wiall discuss conrrcts which mast be i wriing or which mesy be evidenced by

WILINg.
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A. Generally

A legally binding agreement may have many different forms and may have
several classifications.® Thus, a contract may be a cumplc‘ltl}' oral agree-
ment; a completely written agreement; or, a partly oral and partly written
agreement. As their classilications imply, oral contracts are 1|:gs|ll}' binding
verbal agreements; written comtracts are legally binding agreements in
writing,

Another classilication places agreements which are enforceable legally
into three different categories: contracts of yecord; simple contracts; and,
contracts made by deed.” “Contracts of record” are not contracts in the sense
in which that term is usually wsed but are judgments and recognizances®
enrolled in the record of a court and in law imply an obligation arising from
the entry on the record and not from any agreement betsveen the parties.®

“Simple contracts” are contracts without a seal arid thus require consid-
eration, Simple contracts are all contracts other tiah’contracts ol record or
contracts under scal.

Simple contracts may be express or impliv!, or pantly express and partly
implied. Contrcts are express to thelextent that their lerms are set out
distinmctly cither by word of moutioor in writing. They are implied 1w
the extent, if any, 1o which theirderms are a necessary inference from
the words or conduct of the pariies, '

Ahu[]u‘.t’ |:-|::|:|-:|'|-| -:'II COFEFACD 1% }-!hl::l'u'n.'ﬂ A% @a “ContrEach uwn |:|.rr H':l:.,‘ =0T Eli.l.'ﬂ:t’.‘l.
referred to asa “contrzet thade by deed”, a “deed”, or a “specialty contract™."

i1 Crrrry, sipra pole 1, 31 para =06 T notes that cortpcs

may be clasafied in a vamery of ways: according o their subjece-maiter;
seonling 1o therr [mirties: acconding o their [orm (whether comtsned in
ilecids or in wriling, whether CHHCES 4T impl:iun.i} aor acoording to their ellect
(whether bibareral or wnilateral, whether valid, voicl, vosdable or anenlorce-
able ). {oitations emitted)

This work is el imtended 0 examine these categories in such depth; only the more
comaiil iypes of categories of contract will be inroduced. For a dewziled discussion of
the myriad of contract types, see, e, éd. ai paras. 1=068 1o =084,

7 T2 Havsaumy's, saprd pote 1, @ para. 115000,
The BLIS Glossory, sspro note 2, translates “deed” os 524

A, The BLIS :_':In*.nu_:.-_ SBIRFIT IO I iramslaces 7y cengnizance” as =iE.

a, TL2) Harssury™s, supra nele 1, al para. 115010,

10, & at para, TE5.00 5 (crations omstiesd ).

11, Ser the discossion of this topic in scctions IO and H0.C and the accompanying lootnotes
e lsa TE2Y Hapsmmy's, supra nobe I, ai para, 1L5.011
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A specialty contract must be signed, sealed, and delivered. A specialy
contract requires no consideration and has the seal of the signer atached, A
contract under seal must be in writing and is conclusive between the parties
when signed, sealed and delivered. Delivery is made either by actually pre-
senting the document to the other party or by stating an intention that the
deed be operative even though the deed is retained in the possession of the
party that signed the deed.” In Hong Kong, contracts under seal are found
mainly in real property transactions, government construction contracts
and certain insurance contracts. One purpoese of a deed is set out as follows:

The basis of the common kaw of contract is bargain. A pany who wants
to enforce a contract must show that he or she has given consideration,
Il A says 1o B “On your twentv-first birthday, | will give you 5100000
o st you wp in life™ and B says “Thank you. ...", there iscertainly an
agreement between them. But there is no contract ... betawse B has not
given anyihing in return lor As promise. Each party (o% contract must

The BLIS Glossary, sapra nmie 2, iranslates 'n]uc:lulq" R ﬁfﬂ'ﬂ:ﬂ..
“A deed is o docoment which wakes 15 cilea Tomeds formal namare.” Caul & Rosuck,
sppera meele 3, ot para. 11.1.

M ocommon b comracts ander s@U-dr specialtics, were an aimponan
cxample of deeds and al common<daya deed was an strument which was
nixl metely in wnting, but which wassealed by the party hownd thereby, and
aelivereal by him e or lor the\Boaehn of the person e whom the liabaliy was
incurred. In e other way Qhan by the ose of this form could vahidiny be given
s Al commuon ks alSeeds were documents vnder seal, but mor all docia-
ments under seal wereand are deeds. A deed must either:

{a} eflecitite wransference of an interest, right or properiy:
{1 eréade i obligation binsling sn sone person or persons;
{c} conbirns some act whereby aw interest, right or property has already passed,

Crnrry, supra nole X, al para. 1=(083.

12, Back's Law Dienoraey 1350 (0oh ed, 1000 [hersinalter Brack's Lew Dicrosary] defines
“seal” 4o be an “impression or sign that has begal conscquence when applied 10 an
imsrrumsEne”,

13 Onwe jithoriry expouncls upon this requirement of delivesy:

“Where o contract is o be by deed, thene must be a delivery w perlect "
“Delivered”, however, in this connection does niot mean “handed over” to the
wher party. I means deliverncd in e old legal sense, namcly, an act done so xs
i evance an intentkd o he bound, Any act of the party which shows ihai he
ietended to deliver the deed as an instoumment ndong on him s coough He
must malke it his deed and recognise it as presently binding an him. Delivery
is cflective oven though the grmor metains the deed @9 his own possession,
There need he no actnal transfer of possession io the siher party ...

CHITTY, supra nole X, al par. 1=-093 {citations amitied b
e @lso Bermv B Ho, Hoss Kosie Conteact Low T7=70 { 2nd ed. 194} (cication oamiited )
|hereindier Heal.
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give something (which may be a promise) to the sther in exchange for
what he or she gets, [ is not a contract if one party takes rights without
incurring corresponding duties. But consideration is not necessary if

the conteact is by deed.

Morcover, it is possible 10 make a gilt ... which will be binding
without consideration, It i the promise which is not binding without
consideration, nol the wransfer of properny. ... if the subject matter is
of such a natre that delivery is not possible, such as a promise, then a
deed must be wsed

Coniracts under seal will be discussed Further in section 11,2,

a contract where one party makes a promise or several promises in return
[or an act, as opposed 1o a promise, of another party. For example, where a

13

Another form of contract is referred to as a “unilateral contract”. This is

person makes an offer of a reward for the return of a o8t item, the person

making the offer {known as the “offeror”) will be the arily one bound by the
offer. No one is oblhigated to conduct a search fonne lost item. However,

il upon learning of the aller, someone recovirs and returns the lost item,

that individual is entitled o the reward~in this tvpe ol contract, the

olleror makes a promise while the persényieceiving the oller (known as the

“offeree”) is expected 1o perlorm ansetrather than to make one promise in
retern. Therefore, this is a:

contract under which gribone pany undertakes an obligation. ... It
is o be noted. thowgho et the wnilateral mature of the contract doees
not ... mean that dheve is only one party, nor that there is no need for
an pcceptance e provision of consideration by the other pary. An
example of a voilateral contract may be Tound in the case of an offer for
a reward lor the return of lost propeny: here, a contract i lormed (a0
the latese) on the return of the property, this constituting the offerce’s
acceplanee of the offer and the fuwrnishing of consideration for the
creation of the contract. Bilameral contraets comprise the exchange of a
promise for a promise, eg il you promise 1o pay me £1,000, [ promise
te sell you my car™

1+
15.

i,

Crn &7 Rosmick, supwra neie 3, ag para, 2.1,

TE2Y Haisaowy's, sipra noie 1, at para. 115048 explains that the mode of acocplance ina
unilateral comtract is the performance of his side of the contraci by the offeree. The real
distinetion between bilateral and wnilaters] contmens bes met mothe mansre sl the ac of
accepiance, bt in whiether there is a contract bebore |1Drh:-r|:1u.1|.-'.t ol thot act. T » bilaveral
contret there will be an excentory promise by the olleree; o a wnilateral conect e

promise will be execuied the moment it s mode
LHITTY, siprd nole £, a1 para, =079,
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One commonly cited example of a unilateral contract is the case of Carlill
v Carbolic Smoke Ball Co, which is discussed in section 111.B.5i.c.

Another type of legally binding agreement is referred to as a “collateral
contract™ " This type of contract may arise in the course of negotiation ol a
main contract. A collateral contract is a subsidiary agreement which siands
alongside the main contract, in which a party is promised something as an
inducement to enter into the main contract.”™ Thus, a collateral contract
arises out of, or from, another legally binding agreement, the main contract,
and is related to that contract.™

A collateral contract takes the form of a unilateral contract, under which
one party olfers that il the second party enters into the main contract,
the first party will promise something ¢lse 1o the second party. The con-
sideration for the promise is the making of the main contract.® In Ciry &
Westminster Propertics v Mudd [1938] 2 All ER 733, thedenamt had been
sleeping in the shop which he remied. During leaseteriewal negotiations,
the landlord attempted to include a clause statingiyat the premises should
not be used for lodging, dwelling or sleeping, Foe tenant objected, but was
verbally informed that if he signed the IeageDhe could continue living in
the basement. The landlord then attemptéd)io rely on the contract clause 1o
terminate the lease, claiming that thewenant breached the lease agreement
by sleeping in the premises.” The\chun held thar the tenant established
that the oral promise made 1o kiniwas part of a collsieral contract, Because
ol the oral promise and in rdtance wpon i, the tenant had signed the main
contract with the landlord;

17.  “The wornd collateral in this comtest simply imdicates a contract which exists alongside a
aan contracl. Por stanee, 8 comract of guarames canpen exist withou semething oo
guarantee.” CHUL & RCERUCK, supra mode 3, ok para, 4.8
e also Micware | Fisrr & Desmonn G. Gerevrwoon, ConTtract Law i Howo Koan
186=167 {2mnd ed. 2001} [hercinalicr Fesier & GrEEswoon].

18.  Crnn & Bosnuck, supra nade 3, an para. 9.1.6.

19, See TOEY Harssumy's, supro mode 1 oot para. 115133 which explains a collateral comirac
thus:

A comtract between A and B may be accompanicd by a collateral contraci
between B oamd ©, whercly © makes a promise o B inorewen for B enering,
inio the contract with & or doing seme other act lor the benelit of C. Belore B
can siccced inan actlon agaiirss C For breach of Cs promise, B oust prove the
lallowing: (1) that € made a promise o B anineo contraherndi [with the intem
of a conirecting, pariy|; (2} in reliance on that promise, B entered inio the
contract with & or did ihe other :rl:quntl:l:] acl. {ciloitons omdlied )

0. RsciakD STosE, THE Mopers Low oF CosTrAcT 206-207 (Sth cd. 2009 [hercinafier 5Tese].
21, M omr 231
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B. Third Party Contracts and Privity

As discussed below in the section on Consideration, the bencht or the obli-
gation of a contract may be directed 1o a third party, that is, someone not a
party to the contract. A situation such as this might raise enforcement dif-
hculties due to the principle of privity of contract. “Privity” relers to being
a party Lo a contract.

The common law doctrine of privity of contract means that a contract
cannot (a5 a general rule} confer rights or impose obligations arising

under it on any person excepl the parties to .

Thus, the general rule is that no one can sue or be sued on a contract 1o
which that person is not a party. In other words, the provisions of a contract
are only applicable to the parties to that contract.

As privity ol contract dictates that only a party to a gfijtract can sue or be
sucd on that contract, this doctrine will not allow a thidd party, i.c., in other
words, a pany not involved in the legally bindigg sonraciual relanionship,
to sue either party to the contract, A commaonly used example 1o demon-
strate this doctrine assumes that Alan owesiadebt to Beb, Alan enters into
a valid contract with Calvin o pay Bal( Valvin [ails 1o pay Bob. Under the
principle of privity of contract, Boktesninot sue Calvin. Rather, Bob would
need to sue Alan who would thersue Calvin ™'

Much has been written ahowt the purpose and application of this princi-
ple along with the recourseavailable to parties such as Bob. Conceptually,
the privity doctrine has \chgendered some debate amongst legal writers.**
This theoretical debate’has carried over to the courts which have created
ways to circumveni this doctrine, such as the notion of an agent, a trust,
and, the rlpp“riuliu:l of certain land covenants. Legislation has also heen

22 CHITTY, suiprd bote I para. LE-003, Td an para. TA=021 staves Furher

The common law docirine of privity mecans . that a person canmms acqoire
rights, or be subjected 1o liabilities, arising under a contract 1o which he is no
a party. For example, i means that il & promiscs B e pay a som ol niency w
C, then C canmot sue A for that sum. Similarly, if & contract berween A and
B comtains a term purporting 1@ exempd O Do wortows Habiliy e A, the
doctrine of privity may prevent C Irom relying on that term inan action in jor
Im1-1|5|1|: against him bw A j.:u'.phn-:.lt. i nnp,innll

2%, Frawe & Griossaoop, supra note 17, a1 432=433, 446,
For o [ull discussion of this wopie, see, eg. il at Chapier 16 CPriviny of Comntract™)
CaiTey, s nole X oat l:'.|1:|.|'r||:r 18 *Third Pariies")

b FissiER &7 GREESWOODR, supra note 1T, ar 431-—4345,
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enacted in order to limit the application of the privity docirine. For example,
in the United Kingdom there is the Contracis {Rights of Third Partics) Act
1999, In Hong Kong there i the Marricd Persons Status Ordinanee (Cap
182). Additionally, in Hong Kong, the Law Reform Commission has issued
a Consultation Paper®® in 2004 and a Report on Privity of Contract™ in 2003
suggesting that Hong Kong consider similar legislation to that found in the
UK although to date no action has been taken by the legislature.

C. Formalities/Contracts Required to be in Writing

The most common forms or types of contracts have been discussed above.
However, there are other types which, although perhaps not as common
as the types ol legally binding agreements above, should be mentioned.
For these contracts, certain formalities need to be folloveed as o form or
content, a requircment o be in wrillng or in the exeoutin.

One type of contract requiring particular lormalisies has been introduced
earlier: a contract under seal, also known as a ztwiract made by deed, deed
or specialty contract.’ This type of legally Fviding agreemem takes effect
through its solemmn form rather than thiiowgh general contract principles.
T11|:'|:‘-|:f-::||'t, a .'-i|:|r_'-i:i'_'|.|.l'!.-' contract mustJle ..':gm:r_!, .=-.|:'.u.|r_'-'_'|F and delivered, ™ One
reason for requiring this form is thava contract made by deed requires no
consideration and has the seal gilvhe signer antached. A contract under seal
must be in writing and is conelysive between the parties when signed, sealed
and delivered. Delivery isiinade either by actvally handing the document 1o
the ather party or by stating an intention that the deed be operative even
though the deed isseptin the possession of the party signing this document.

25, The Consualiation Paper may be fouwnd ai the lollowing pwo web sives: higpedww s hiereform,
gichlk (lasy visited 1 Feb, 20010 or hatptfoweowhblii hibtengthiedoferhikle i p 200402 kil
tlasi wisited | Feb. 20011} See Frien & Gareswoon, sapra note 17, al +H=+49 [or a
resiew of the Consultation Papss

26, The Repert may be lound ai the lollowing two web sites: hitpfhewmhbrsform gochik (last
wisited | Feh 2001 or .hrlp'ﬂ'-.-nm-h[:hi.hk.fmlg.'ﬁle.'-:-r]u'r.lﬁlziw.l'n'Jh:-r':-h".!f.lﬂ.':i.'.i hicrie]  {last
visited | Feb. 20110

¥, See the discassion of tlis tepse an “Considesion® inscetisn HLC amd s aceompanying
[polnotes. See alwo 7{2) Haiseum's, siipred el Lot para. 113011,

28, "Delivered” is defined in Curery, SUpra Tl 1 at fara. =007, See SR THME 13: Hawv,
suprn nole 3, al 21, For example, the Conveyancing and Property Ondirance (Cap 119)
sections 19 and 20, respeciively, provide the legal requircmeenis Bor executing a deed by
an individual or by a corporation.
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Earlier, a deed was explained as being a legally enforceable agreemem
without consideration, A contract under seal may also be used where there
is consideration.

This has traditionally been done in relation to complex contrcs in
the :nEin:':r r'trl.li; and construction indusicies. This is |:|h1|.'u.|[1]].' becamse,
by virtue |of the law], the period within which an acton for breach of
an obligation contained in a deed @5 12 years, whereas for a “simple”
contract it is only six vears. The longer pedod is clearly an advantage
in a contrct where pn:thum-«: may ol hecome apparent [oor 2 number

of years. ™

Another category pertains to contracts which must ohserve some kind of
formality {usually that the agreement be written or be written in a particu-
lar way} in order to be valid. Thus, lor the purposes of ¥his section, these
are referred 1o as “contracts required 1o be in writingc$hese are contracts
which are required by law either 1o be in writing ‘¥ 1o be evidenced in
writing, i.c., something in writing which provesitig existence of the agree-
ment, One of the most common contracts soqiired to be in writing is a
legally hinding agreement thar affects landsz.g., purchase and sale agree-
ments, certain leases, casements and moigages. ™

Examples of contracts which reguire both a particular formality and a
particular content can be found it sttuations involving a power of attorney
(a document which gives oneperson the right 1o act on another individ-
uals hehall) or the emplofisient of an apprentice. The Powers of Atlorney
Ondinance (Cap 31) reqiures that, under certain circumstances, a written
document, such as thedorm set oul in the Schedule, be signed and sealed in
the presence ol 1wa allesting witnesses. ! The ﬁpprrn!jrrs]'rr'p Ordincnee [I:-.:rr
47) requires a contract of apprenticeship to be in writing and in a particular
form.*

Other Hong Kong ordinances which require a legally binding agreememnt
to be in writing or evidenced in writing include the following examples:

*  Arbitration Ordinance (Cap 609);

*  Bills of Exchange Ordinance (Cap 19);

*  Companics Ordinance (Cap 32);

»  Contracts for Emplevment Quiside Hong Keng Ordinance {Cap 78):

24, SronE, supa note 0, an 10 Thes s|.||:|i|.-cl is dbiscwssed in terms of the Limideliion Ordinance
Coap 2470 i section VIELTY,

30, Comveyancing and Properiy Qrlinaonce, supra nole 28, at seclion 4{2).

b Paowers of Averncy Ordimimce, an scetboa 2023

32, Apprenticeship Onfinance (Cap 473 seclion 8,
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*  Marine Insurance Ordinance (Cap 329); and.
*  Money Lenders Ondinance (Cap 163).

IIl. ELEMENTS

In order 1o have a legally binding agreement, certain regquirements must be
fulfilled. Those reguirements are thart:

*  the parties must have the intention 1o create a legal relaionship;

*  the parties must be in agreement;

*  the parties’ agreement must be supported by consideration or be made
under scal;

* the agreements terms must be sufficiently certain to enable enforce-
ment; and,

*  the partics must have the capacity 1o enter into a cofitvact.™

The first three regquirements are pr{'ﬁ:n[rd below. The ldst two requirements
aof a conmtract, e, :'L"rl:lih[':." of terms and -'_':.1p:|.|."ll'|.'. afe discussed in sections
IV and V respectively

A, Intent

For an agreement to be an enivpiceable contract, the parties must have
the inention to create a legally binding relationship. In other words, the
parties to the agreement\intend it 1o be enforceable in court. Intention is
determined objectivelydriom the circumstances, including the nature of the
words wsed or the &onduct of the party making the offer.

In business transactions, there is a presumption that the agreement is
intended to be legally binding.

Indeed, the presumption in favour of intention in commercial agree-
ments is so strong that it is rarely challenged. The presumption will be
rebautied, however where the commercinl agrecmenl r|.-|::|.r|}' states That

it dows not create legally bimding obligations.™

In social or domestic situations, unless the parties state otherwise, the
law presumes that such agreements are not intended te be legally binding,
Wu Chiu Kuen v Chu Shui Ching (1992} HCA 4081/1991, [1992] HKCU 29

11 See, e, Chases Winn & Sruanr Wessmem, 5wy ane Keesan's Excose Leat Text anp
Cases ZRE (16ch e, 2010} |lsereimabier Ssimh ane Kepsax],
4. Har, supra note 3, ai 3100
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is an example of a social sitvation where the plainull successlully asseried
the existence of an intent to create a legal relationship. The ise revolved
around a mah jong parlour patron who purportedly agreed to share any Mark
Six lottery winnings with the mah jong parlour employee sent to purchase
the tickets. The employee comributed one-hall the purchase price of the
tickets, The court held that the plaintiff rebutted the presumption that this
was a social arrangement and found in favour of the plaintiff.™

In the case of Balfour v Balfour [1919] 2 KB 571, the court found an agree-
ment for the payment of maintenance between spouses to be unenlorceable
as 1t was a domestic agreement. The court presumed that the parties did
not intend 1o create any legal relationship. In the case ol Jones v Padavarton
[1969] 1 WLR 328, the court held that family agreements were dependent
upen the good faith of the parties in keeping the promises made and tha
1.!:1.' |'.l.u.tli.|.'5-|. r]ir_' Fucal i:n[t'l'ul Tcr ih:ll-'.l: ]:ir;:llhg :hgtr:'!nﬁrhlx- T—h.:' CARE 11‘|- Suin Ev
Jo v Lo Ching [1996] 1 HKC 1 involved the mother suinig her children, par-
ticularly one claim for the expenses incurred in raising the youngest child.
The court held in relation to the plaimiff's claim{(oRrearing expenses that:

it was right and proper that parents brinz up their children amd this
did not form a basis for a compensation) claim. Family arrangements
madle between parents and childreil Bushand and wile, or brothers and
sisleTs wWere gen :':n1.|'|}' nal 1::5.:"_'; iﬁ!'.r]i.n_g, unles= it was shown that I|1.|.'_'!.'

have clearly intended 1o emee o legal relations.™

B. Agreement

There must be an-agréément between the parties to a contract before one
party can enforce another party'’s promise.

Agreement is usually reached by the process of offer and acceprance
<o the law requires that there be an offer on ascertainable terms which
receives an wngualified acceptance from the person o whom it is

made.

Thus, at times, courts will use the oller-and-acceptance approach 10 deter-
mine the existence and also the terms of a contract. Some courts are willing
to he flexible where the words and conduct are unclear. These courts would

35, Ser il at 306=30% [or a discussion of this case,
36, [100E] 1 HEC ac 5. (Headnobes)
Sert eliscussion in Hall supra nole 3, al 296304,
5T T2Y Havammy'™s, sl Dl I, @i [ara. 1S ARG (cnatioms omiiiecd ),
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look at all the cireumstances at the time of the agreement 10 determine
whether a contract was formed, However, [or certain particular agreements,
such as contracts under seal, the identification of offer and acceprance is not
necessary.

Consequently, this chapter uses this offer-and-acceplance approach. The
following section concentrates on an offer-and-acceptance analysis. As con-
tracts under seal are, comparatively, less commonly encountered, this type
of legally binding agreement is presented in a later section.

i Offer

An “oller” is a promise 1o do, or to relrain from doing, something in the
[uture. An offer is also a display of willingness to enter inte a contract
on specified terms, made in such a way that a reasonable person wounld
understand that an acceptance will result in a legall¢ pinding agreement. ™
Consequently, once an oller is accepted, a contratt exists berween the
parLies,

The party making an offer is the “afferar”, also referred 1w as the
“promisor”. The party to whom this gifel is made is the “offeree™, also
relerred 1o as the “promisee”, An allerdin iy be made 1.'1]1h|.'.~:.-i.|f|.', e, h}' .'il:lt:llci.'n
or written words. An ofler may aladoe made impliedly, i.e., by conduet of
the parties or by law.

An example of an impliea contract by conduct is provided in the follow-
ing example. A& bus arrives at one of its designated stops aleng 1ts route. A
person gets on the bk ind pays the specilied bus lare, By conduct, the indi-
vidual and the bus\wampany have entered into a legally binding agreememt
(exceptions to creating a legally enlorceable agreement are discussed later),
The agreement in this example is tha the person will pay the specified fare
and the bus company will convey the person to one of the designated bus
stops near the person’s destination.® No words need to be spoken or written
in this example.

I8, I the conrract s a Tosmal written APFCETHENT, siich &% an AETEETIERA under seal, 10 would
then be wmmecessary o wlennfy tee offer and the sceeprance. Contracts ubder seal are
comparziively less requemtly used and will be discussed later. Alse nade that dhe offer-
and-pecepance examination by the cours somelimes. remain imporiant in determining
the terms, rather than the exisience, of a writien contract.

Sev CHTTY, swpra nobe 2 al para, 2=100 for a diseussion of the dilficulty 0 applying an
alfer-and-accepance analysis,

59, Brack's Low Dnemosaay, supra pote 12, a0 1111,

40, Cwnrry, supra note X, at para. 1=076.
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An implied contract by law would invelve contract terms imposed
by statute rather than negotinted by the parties. Such terms may involve
matters such as employment (anti-discrimination), consumer protection,
elc.

An ofler musi be made with the intention that wpon acceptance, the offer
and acceprance shall become binding in law.

When determining whether an offer had been made, one should
idemily “an expression ol willingness o contract on certdin lerms
made with the intention that it shall become binding as soon as it is
accepied by the person to whom it is addressed”, The person effecting
such expression is the ofleror even though he may ned have initinted
the contact.

[t is dithcult at times 1o devermine which statements or which acts
constitute an offer. [t is particularly difficuli where the partics are indis-
crimimate with the use of words, The test of an ofler i=4bhe intention of
an expression and oot the words used."

Thus, a statement will not be an offer il it is@mcrely intended to supply
information. Merely lixing a price does not j@ply an eller to buy or sell.

In the case of Harvey v Facey [1B93]-3T 552, Harvey sought specific
pertormance™ of an agreement for the sale of a property named Bumper

#1.  Flow sepra mivte 13, ag G,
f2 “Speckhe performance” s definodasian cquitable remedy wherchy a conn anders o parly
tr & contract o specifically pesform s obligations under the contract. This type of
remcily Tor brescl of conte fs diseussed Laer bn thas chapuer
Brack's Law Dhenosares sypre note 12, an 1207 deflines “equitable remedy”™ ax “a non.
moneiary remedy, ek a8 an imjunoiion or :.rm'i!i-: [u'r!nmunrl:'. obimined when
monetary damzge siine adegquately redress the injury”.
A s 00 delines Sequiny” as:
1y Fanmess; |r|1|'mn|a|1q,-'. evenhanded dn:'n.iing.
(2} The body of principles constituting whan is fair and rghy; naturad Taw
(3} The recowrse io p:ri:rl.cjpki- ol justice o correct or :upplcmnl the law as
applicd 1w particular chmwmstanees,
(4} The system of law or hady of prlm:ipl:"r. onginating in the Englich Couri
af Chaecry and supetseding the commaon gisd stanie liw when e owa
canileci.

As explained by Fiuiee S Greeswoon, supro nole 17, at 13

The maxims of equity still direct the courts in the exemise of their discretion
whether or not 1 grant wquitable reliel. The |:|rtlhi|'l-|-|:" thert “he wh comes 1o
cipuity musl come with clean hanads™ means that equitable remecies or “relicl”,
will anly be granied o those who have acted {aidy in respect of the contract,
The priveiphe than “he whe secks cquaity muest o oquity™ means thin equitable
relick will he g;r.anl:rd anly where the claimant is pn:pnm:l [T¥] mmp’l}' with the
requelpements of the conrn o do justies wo the other pany

The BLIS Glossary, supra note 2, wanslates “equity” as @ T, “equitable relicl™ as # 1
i BT “Equitable remecdy” is translaied as B fE
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Hall Pen. The issue in this case involved the question of whether a legally
binding sale and purchase agreement existed. The events ranspired in the
[I.r”.l.:-'i'i'l.'llﬁ .~|.|:|.|_LI.:!|11:|:!

*  Harvey telegraphs Facey, asking, "Will you sell Bumper Hall Pen?
Telegraph lowest price for Bumper Hall Pen.”

*  Facey answers, ~“Lowest price for Bumper Hall Pen [would be] £900."

*  Harvey responds by agreeing to buy the property for Facevs asking
price of LO00.

All these welegrams are duly received by Harvey and Facey so that there are
no difficulties with communications,

Harvey argued that the telegraph correspendence was an implied aceepi-
ance of the first QUERLION in the first lu|1.'l|_l|_r.1rn. The court, however, decided
that any contract must be determined from the telegfams, that Facey's
response was a statement of the lowest price at whicione would sell, and
that the telegrams contained no implied contra@ 4o sell to the person
making the inquiry.

The court held that there was no contragi¥etween these parties [or the
following reasons:

*  The first telegrom asked wo gosstions. The first question concerned
the willingness of Facev o selbthe property 1o Harvey. The second
guestion asked the lowestsivice. The word “telegraph™ was addressed 10
only the second questiti.

*  Facey replied to the'second question only. By stating that LO00 was the
lowest price, Fxcey gave a precise answer to a precise question—the
selling price:

Harvey's next telegram treated Facey's statement of a £900 sale price as
an unconditional oller 1o sell 1o Harvey at that stated price.

The court [ound that Facevs telegram was only binding on him as w
the £800 sale price and that the telegram was merely an ofler 1o sell the
property at a price of £900 because all the other erms of purchase were
vet o be negotiated. Harveys reply telegram could only be treated as an
acceptance of Faceys offer to sell the property at a price of L900. Harvey's
telegram was an offer to purchase the property for L900 to be accepted by
Facey Thus, the contract could only be completed il Facey had accepred
Harvey's last telegram.
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a.  Bilateral and Unilateral Contract

An offer can be made to a particular person, a particular group of persons
or o the public at large. Where it is made to a particular person or a par-
ticular group of persons, a contract is formed when the offeree accepts the
olfer. Such a contract is known as a “hilateral contract”. Bilateral contracts
thus are generally formed alter negotiations have taken place resulting ina
promise in exchange lor another party’s promise, Both parties make binding
promises, and one promise is consideration for the other promise. As suc-
cinetly and simply summarized by one author:

A hilmeral contract consists of an exchange of promises, A “hlateral”
oller. therelore, seeks a promise in return, eg OTer="1 |]:||.'-'_1r|:|lhu' than 1]
will sell vou my car for £300." Acceptance—"1 [promise that 1] will pay
L300 for vour car,™'

As presented earlier, a unilateral contract invol@es’a promise by the
offeror followed by performance by the offeree, rtheér than an exchange of
promises. Unilateral contracts may arise in advedtisements of rewards, or
agreements for contingency fees, e.g., estate browers contract. Where an offer
is made to the public at large, a contragtic formed when anyone performs
the act requested in the offer. A conifadt thus formed is known as a unilat-
eral contract. An ofler arising from &: advertisement may be an example of
a unilateral contract where theWwileror may be unaware of acceptance, wnul
an olleree has perlormed aceording 10 the terms of the offer contained in the
advertisement. Tn a unilateral contract only one party makes a promise; the
oller is accepted by périarming the requested act specified in the offer. The
ofleree does not ontes’ any promise(s). Compare this 1o a bilateral contrac,
where negotiations have 1aken place resulting in a promise in exchange lor
another’s promise.™

43, Mapaan Sorr, Esawman Conmeact Law 2 (2nd eo. P97 |bercimalier Serv]

4, M
S gection 11LE.dic, “Invilatson 1o Treat”™, and the dizcuszion of Carlill v Carbodic Smoke
Bl Co [1BU3] 1 OB 256,
As presented in He, supra nole 13, a0 45:

A unilateral conract is o contract wherchy sne pany promiscs certain consid-
eranpen b anoither where such other makes no counier o s ard has no
whligations bul would be entitled o the consideration promised by the olferor
if e sarished the terms ol the promise. The cormmemsn exumplc % thie p'rr.-rui-:c
al a rewand lor the retorn of lost articles or provision of mlormation.
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Traditional theory was that the offeror may revoke the oflfer at any time
prier to complete perlormance, even alter the olleree has commenced per-
formance. Today, the commonly accepted view is that the offeror canno
withdraw the offer once the offerce has started o perform the required act.
Furiher, the olferee is not required to notify the offeror of perlormance,
unless the offeror is located at a distance and would be unaware of the per-
formance. This notice prevents the offeror from entering a contract with
another person for the same purposc.

In bilateral, or even multilateral, contract situations, an offer must be
communicated 1o an alleree and an acceptance must be communicated 10
the olferor. Generally, one cannot accept an offer unless one has knowledge
ol the oller.™ The offer must be directed 1o a party entitled 1o aceept; others
who learn of the offer are not entitled 10 accep,

b. Termination of Ofler

An offer is terminated by:

* rejection by the ofleree;

*  pevacation by the offeror;

. I:li'l.'-:r oof timme;

* death or other incapacity of antal the parties; or,

o where the offer is conditiogal ailure of the condition 1o materialize.

The offeror can revoke wvwithdraw the offer at any time before accept-
ance is made by the offeree. If the offeror decides wo revoke the offer, the
notice of revocation mast be communicated to the offeree before accept-
ance.'” The offerdryas part of the oller, may dictate the manner through
which the olleree must make acceptance.™ The general rule is that an
acceplance ol an olfer must be communicated 1o the ofleror belore revoca-
tien of the offer or before the offer terminates threugh the lapse of time or

43,  Fizsier & Gurepswoeon, supra note 87, al 71=-73.
S Cnmsengn, Firoot & Foewsros's Low or Conmact 73=TH (M. P Fuasston, cd., 15th ed
207 |hereinalier Fuisiston]

46, This acceprance must be made with the knowledge of the existence of the offer. The ofler
st be the reason lor the acoplanee, aml there must be @ “mecting of the minds® prios
v pedormance. For :'x:m;pl-r*. identical oflers, one o by and one to sell, that “cress” in
the mail do ot create a contract il neither efler was aceepted with the knowledge of ins
cxisbence. CRITTY, supro nole 2, al parn. 2=027.

47, For funher discussion, see, eg., T{2) Havpuee's, sipri moede 1, al para, 1150348 Chimy,
s Teee 2, a1 paras. 2T 1o 2.

48, Fora decailed discussion, see, e, 7020 Havspup's, sigpea note 1, an para, 115054, Carrm,
sapera ke 1, ot paras. 2=027 10 2086,
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otherwise, (An exception to this general rule is where there is an aller of
reward.) Revocation is effective il it is communicated in a manner egqual 1o
or greater than the way the offer was publicized, even though the offeree has
no knowledge of the revocation.

If an offer has been rejecied by the olferee, the ofler cannot be later
accepred. Lee Siu Fong Mary v Ngai Yee Chai [2006] 1 HKC 157 is a recent
case upholding this principle. In this case, Lee made loans to Ngai which
were only partially repaid. MNgai offered to repay the outstanding amoumt
over six vears, Lee rejecied the offer. Seven years later, Lee brought a court
action o recover the outstanding amount of the loans. Mgai's defence was
that Lee waited oo long to take court action so that the plainull is now
time-barred from suing. Lees counter-argument was that Ngai's offer 10
repay the loans prevented the delendant from claiming this defence. The
court held:

The truth of the matter is that baving rejected this giles'. .. on 21 May
1995 there was no further offer ... from the defehdant for the plain-
tff to accept later en. There was no evidence thar the defendant had
intended 1o leave the offer open o that it mee be accepled by the plain-
LIl at some Bter time. There was also gievidence that the parties haxd
discussed the time of repayment agan) afver the offer was rejected by
the plaintiff.

An offer ... s simply an expgression of willingness 1o contract made
with the intention that it i540 become binding on the person making it
a5 so0n as it is accepted By the person to whom it is addressed L., I the
offer was rejected by Whe plaintll, she could no unilaterally revive i by
saving that she Sadiater accepred it ...

-.. the Tundimental point is that there must be an ofler or represen-
tation made by one party for the other party to accept or relied [sic]
upon. The so-called representation by the delendant in this case was
exactly the same ofler he had made and rejected by the plaingfl, Once
this was rejected then there was nothing for the plainll w rely upon

18

. Options

An “option” is where an offeror promises 1o keep the offer open lor a speci-
fied time and the offeree pays for this promise, This is a separate contract,
known as a “collateral contract”, between the promisor and the promisee

49, [2ad6] | HEC o 16l
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