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FACTS

A Crown lease lot was granted north of Yuen Long in 1931 for a term of 45

years from 1 July 1928 with a right to renew for a further 24 vears (less three
days). A term of the grant required the Crown lessee (o construct a wall or
bund and sluice gates or gei-waion the seaward side of the lot, The Crown
lessee sold off a part of the land but a dispute arose between the Crown and
the plaintiffs, the original Crown lessee’s successor in title, as to the area of
the lot. The plans and surveys at the time of the grant were indecisive and
thus the plaintiffs also based their claim to the disputed area on adverse
possession — their predecessors in title had erected the wall and sluice
gates and had been in possession of the land for over 60 years,

JUDGMENT

The disputed land, if not within the Crown lease lot, was an encroachment
to it and held on the same terms as the original Crown lease. The deemed
exercise of the renewal in 1973 pursuant to the New Territories (Renewable
Crown Leases) Ordinance stopped time running so that the plaintiffs failed
to establish that they had been in adverse possession of the land against the
Crown for the requisite 60 years.

The presumption that an encroachment onto adjoining land is held on the
same terms as the original grant is rebuttable but the tenant's occupation
must be clearly separate and adverse to form an independent claim,*

If the land encroached on by the tenant does not belong to histaidlord
but to a third party, then the tenant's possession will not work, (6 his own
benefit but to his landlord’s because upon expiration of the limitation period
it is the landlord and not the tenant who can claim title to the land and, on
the expiry of his tenant’s lease, possession of it.5
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Future Interests

g.1 Introduction

e saw in the first chapter, when looking at the doctrine of estates, that the

Jaw does not recognise absolute ownership of land but rather :Lhe oereTzzij;
of an interest in land for a defined duration, such as a llff; e;.t?te or i] f'mlgd
ﬁ::r 1 fixed term. This concept of holding aln estate in lan:: :J)r 31 cz(-j i 535
duration leads to the possibility of a succession of interests in 11—1& an ﬁun
instance, if A owns a Crown or Government lease of land cmf onjgrs thﬁ
Tsland for a term of 75 years which he leases to B for a termd of 5 [y:_dl ,cme
Crown or Government, A, and B all have an estate 1.r.1 the Ilan‘ ]3 Biu :;:m. ?;xéd_
of them is entitled to enjoyment of the land at any ur}e 21}*“. ; has ;ms 5
term lease that gives him a present right toluse the Lxlnh m‘1 “;EAyd;e».-.' v
enjoys a lease 4 possession’. A also has a chd—te@ LEI.‘?E], ):,1_ : A'thi i
have a presentyiight to use the land: he has grantr;d Llu%t ngl;_‘ 111 (:] .lar;d é.]}m
1o use the land does not arise until B's lease [_t“_"ll"l'l'llnalﬂ.‘-, w f‘hn 1&Erqlon i
revertth A A's interest is a 'reversion’. The (..rc'm_'-n also hga. a rev 5 -
a feesimple reversion that it has agreed to rE“:anlSh 1;,) Chme:‘-;ﬁ-, :,uv?nis,-ngmz
(1997: thereafter, the reversion on the Lm\.wn leases will ves
Government of the Special Administrative Region of Hong Kong,.

Fig 8.1
Crown Fee simple reversion
!!x Leasehold reversion
£|3 Lease in possession

Likewise, if A provides in his will that his 75-year Crown le;uspc Fhoul;i zs::z
to his wife to enjoy during her lifetime and _aﬁmj her dea}t it :i t]::_:l E i{we
their only child C, then on A's death bc:rth.h_ls wife a?\d their c‘ i quunlcﬁ']r
an interest in the property. His wife has an mtr."r_cst vg.atc::? in ‘pc__m.-;:e.d : ,the
she is now entitled to the rents and profits arising on B's ]leazl& an 1:1 n =
expiry of B's lease will be entitled to possession of tlhr: a.nlr. du(rﬂ ;‘;gr o
lifetime of A’s wife, their child € also has an ir.;ture.stlm '!'.ht_ and. qsﬁ)n
to the land is not a right to immediate possession. His _rrght tfn p;:;e:fL hﬂd
will only arise in the future on his mother's de'ath. The 1:nter.e:slh0 :x-d.;_--r_]
is either a ‘remainder’ or an ‘executory interest’, depending on how exactly
it has been created.
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Fig 8.2

Crown — Freehold reversion

Wife and C — Leaschold reversion o wife for life
(life interest) and then o C

(remainder/executory interest)

1
|
|
B — Lease in possession

Where an interest gives an immediate right to enjoyment of the land itis said
to be 'held or vested in possession’, Where an interest gives a right to
enjoyment of the land in the future it is known as a ‘future interest’. There
are three types of future interest that we must consider: reversions
remainders, and executory interests, First, however, it s important tc;
appreciate the distinction between vested and contingent future interests.

8.2 Vested and Contingent Interests
8.2.1 Conitions of Vesting

A future interest may be either vested or contingent. For an interest to be
vested, two conditions must be satisfied:
.1 the person entitled to the interest must be ascertained; and
2 the interest must only be prevented from taking effect in possessian
by the existence of some prior interest,

If we look again at our example where A gives his property ti
s his wile [or life and remainder to their child C,

we have seen that A’s wife's interest is vested in possession since she is
entitled to the present enjoyment of the property, Indeed, her interest is nt;l,
a 'ﬁ.u:ure interest, C's interest, although it is not vested in possession as it only
gives him a right to enjoy the land in the future, is vested in interest, for both
the conditions are satisfied: C is in existence and identifiable und‘ his :"ight
to possession is only delayed by his mother’s prior inturc.-sl.)

But if the gift was to:

e A's wife for life with remainder to their only child € when he attains the
age of 21, |

not only would the enjoyment of the interest depend on the death of A's
Wtflld “‘hut :-ll.‘:':()__l.lp()n the fact that € must reach the age of 21. Although C
satisfies the first condition, he is in existence and ascertainable the gift

FUTURE INTERESTS

cannot vest until he is 21 and thus the second condition is not satisfied. His
interest is contingent until he attains 21, when it will vest in interest.
If A had more than one child and the gift was to:

. A's wife for life with remainder to their first child to marry,

neither of the conditions for vesting are satisfied. The remainder will only
be vested when A’s first child marries. Prior to that time all A's children hold
a contingent interest, for it is impossible to say which one of his children
will qualify before the contingency is satisfied. The potential beneficiary is
not ascertainable nor is their right to possession merely delayed from taking
effect in possession by a prior interest — it is also dependent upon the
satisfaction of a further condition.

It does not matter if it is very unlikely that a future interest is going to
vest in possession, That will not prevent it vesting in interest. For instance,
if A had madehis gift the other way around:

e tomy-aly child C for life with remainder to my wife,

thedarsthat C is more than likely to outlive his mother does not prevent his
Sodier's interest from being vested in interest.

The fact that the size of the interest is not finally quantified will not
prevent the gift from vesting. For instance, if A made his gift to:

e my wife for life with remainder equally hetween all our children who
attain the age of 21,

the first child to attain 21 will take a vested interest even though it is not
possible to say whether he takes the whole interest or only a portion until
it is clear whether or not A's other children satisfy the condition by attaining
21, The first child to attain 21 is accordingly treated as taking the whole
interest subject to the possibility of a partial divesting should any other child
within the class qualify by attaining 21. The divesting only affects the
quantum of the interest vested in each beneficiary and not the fact of vesting
itself. 1f a child fails to attain 21, his contingent interest fails and his estate
has no interest in the property.

Although the quantification of 4 beneficiary’s share will not prevent
vesting, we will see that it is significant when we come to test the validity
of a class gift for the purpose of the rule against perpetuities.

The law leans in favour of vesting, and a gift, which on its face appears
contingent, may be construed as vested subject fo a possibility of it being
divested. For instance, a gift:

« 1o my wife for life with remainder to such of our children as my wife may
appoint, and in default of appointment to all our children in equal shares

is construed as granting all the settlor's children a vested interest subject Lo
divesting in the event of the settlor's wife exercising her power of appointment.
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822  Assignability of Vested and Contingent Interests

A vested future interest is a future right in the sense that it only gives 3 right
to enjoyment of the property in the [uture, but it is a present interest in

sense that it is an existing right that can be either alienated inter vivos

pass on death. A contingent future interest, on the other hand, is in som
ways not an interest at all. 1t is only a possibility that an interest may arjs
should the contingency be satisfied. As such, the common law regare

contingent interests as inalienable, 1t is thought that a contingent intereg

may now be left by will by virtue of the provisions of s 3 of the Wills
Ordinance’ Bul there is no statutory means in Hong Kong whereby 3
contingent interest may be assigned inter vivos at law, In England, s 4(2)
of the Law of Property Act 1925, permits the assignment of contingent
remainders, but this section has not been enacted in Hong Kong. The
assignment of a contingent remainder may be enforced in equity, for equity
will require an assignor of a contingent interest to assign the property to an
assignee who has given valuable consideration should the contingent
interest vest both in interest and possessian.?

8.3 Reversions

A reversion comprises that part of the grantor's estate thal is not disposed
of by the grant and which will thus revert to the grantor on the expiration
of a lesser interest disposed of by the grant,

8.3.1 Leasehold Reversions

The most common reversions in Hong Kong are leasehold reversions. Tie
tenant’s assignment of his lease will dispose of the whole of his intersstin
the land and thus no reversion arises, but if the tenant grants a sublexse ten
4 reversion will arise in respect of the balance of the head-lease 1oy In our
first example A's leasehold reversion represents the balance of his 75-year
term which he does not dispose of when he grants the S-year lease 10 B,
ie 70 years, A leasehold reversion may be of a very short duration. For
instance, when the Crown first granted leases in the New Territories they
granted Crown leases for 99 years less the last three days from 1 July 1898,
These Crown leases were just three days shorter than the lease of the New
Territories that the Crown was granted. The three days represented the
Crown's reversion,

A leasehold reversion gives a future as opposed 1o a present right to
possession, but for historical reasons, a fee simple owner who grants a lease
is said to hold his leasehold reversion in possession, This apparent anomaly
arises because the common law, following feudal principles, continues Lo

' Cap 30, which superseded the Wills Acts 1837 and 1530 1o which liberal interpreta-

tions had been given o permit the devise of contingent inferests,
* Cmfts v Middieton (1856) De GM and G 192

zdntinm:s to define a leasel
Although in Hong Kong it i
Government
smple owner o ‘
iﬂim in possession, It is com:
|essee wh

FUTURE INTERESTS

i e s owner, being the holder of seisin, as the c:awnler in
i th:: f(é;”:;p:ﬁu lease. In Eigland the Law of Property Act 1 92?
e hold reversion as ‘an estate in possession’”
s only the Crown, or from 1, July 1997 t[h‘?.
of the special Administrative Region ol Hong hflagg‘_ufi t:'iaﬁt
fland in Hong Kong Island and Kowloon whic { technically
ommon to talk of the Crown or Government

o has granted a lease as also being in possession to the extent that

he is entitled to the rents and profits of the land.

832 Settled Reversions

owner of an interest in property settles

Ve ay also arise where an EE :
g . a contingent intercst that fails to vest,

either a lesser interest upon another or
For instance, if A makes a gift on trust o:

« my wife fof iife,

- ie -tata i F ,': Ez‘-"-d‘
on his wife s death the property will revert to A, or to his estate if he is d
Likewises if A makes a grant on trust Lo

; attain 21
« ~my wife for life and then equally to our children who attain 2%

i ise i s ‘hi attain 21,
A reversion to A or his estate will arise if A hus no :_lnlldru:} gb%:h e 8
:\' , intended gift to his children, which would have disposed o e =
in?ercqt in the property, has failed. But the interest mlust 1[31:‘:‘ lt{c:s H{:: cane
: ‘ i - should take
i ated any one else who s

and as A has not indica EEH S A
circumstances, the interest reverls 10 him or, if he has died, his est

8.3.3 Legal and Fquitable Reversions

a leasehold reversion can exist at law, The Law rfj ﬁmp@ur :y
a settled reversion in England can onlly exist ll'll equity
in Hong Kong there is no similar HL;[H??
i a5 of which
limitation. A leasehold reversion will be legal un;essitrfle if::] 2‘::;-:“;131313
it 5 equit settled reversion may be either le ,
itis created s equitable, A sett ersic e elisE R ERUIL
ling fir: - interest out of which itis created, i ¢
depending first on the interes - : : i
mé?ms hygwhic:.h it is created, For instance, in our exar.nple_a Llfth:: “;t;hle
in ‘mpérty which A settles is equitable, his reversion will also ?e equ .;1@,; K;
Furr)tht:*.mm‘re, if he settles the life interest to h_ns wah.e :-nm:f.tl;)e ﬁfn:;:gme e
his children by use of a trust, then his reversion will also be equita
45 we have seen a trust operates only in equity.

In England only
Act 1925 provides that
hehind a trust,! However,

3 See s 205(1) (xix):
4 Sep ss 1 (1) and (3) LPA,
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83.4 Nature of Reversions

A reversion arises by operation of law rather than by express grant. As we
have seen, in neither of our examples does A indicate by express words thay
his property is to revert to him or his estate; but the property must pass
somewhere on the determination or failure of the prior estate and the law
dictates that it reverts to the grantor.

A reversion is always vested since it is that part of the estate which the
grantor has failed to dispose of. Applying the tests of a vested interest, it can
be seen that the grantor is always identifiable and his right to enjoyment is
only subject to the failure or termination of a prior interest or interests.

Although a reversion is initially held by the grantor it need not continue
to be held by him. He can deal with his interest as he wishes, For instance
if, instead of settling his property to his wife for life with remainder to his
children, A had initially settled his property on his wife for life and then, by
a separate and subsequent disposal, he had granted the balance of his
interest to his children, his children's interest would be a reversion and not
a remainder. They would have taken a transfer of A's reversion that arises

on the grant of the life interest to his wife rather than a separate and distinct
interest,

8.4 Remainders

A remainder is a future interest that arises in favour of a person other than
the settlor after the natural determination of a prior interest of limited
duration. The interest remains away from the settlor rather than reverting
back to him, For instance, if after the grant of a life interest the settlor direets
that the interest should pass to a third person, a remainder is created, The
estate of limited duration which takes effect in possession priar.io a
remainder is usually, in the Hong Kong context, a life estate, since i is not
possible at common law to create an entailed interest of a leasehisld estate.
The life interest, together with the remainder and any reversion to the
settlor, comprises the whole original estate of the settlor,

8.4.1 Natitre of Remdatnders

In contrast to a reversion, a remainder does not arise by operation of law
but by express grant. Furthermore, while a reversion is always vested a
remainder may be either vested or contingent,

In England the Law of Property Act 1925 now provides that all
remainders are equitable.” They can only exist in equity behind a trust.
There is no similar legislative limitation in Hong Kong, but nevertheless all
remainders in Hong Kong are equitable. The reason for the equitable nature
of remainders in Hong Kong lies not in legislation but in history.

3

See ss 1 (1) and (3).

For greater detail on the historical aspects of future interests see Simpsan: An
Intradtiction to the History of Land Law, Chapters 8 and 9 and Holdsworth: A History
of English Law, Volume VI Chapters 3, 4, 6, and 7.

i

FUTURE INTERESTS

8.4.2 Remainders et Common Lt

The common law had little difficulty in accepting vested re‘mai.nclelrs over
frechold land. A limited estate followed by a vested r.emamd.er d.lc:i l1LLl%ﬂ
more than carve up the grantor’s estate into smaller pC)t‘[lFm."i, and pi-cae?tgtl
no problems in identifying who was entitled to the estate ata ny gwi:: Iunlm ..
Contingent remainders gave rise to gredter problems, for iFIerh p.o_se. 1 e (.‘)i
[_ben': to be a period when no one was entitled to possession, For instance
if A grants freehold land to:

« B for life with remainder to C when he marries

a period when no ane was entitled to an interest in pmsseessiqnl could .arm:
if C was not married at B's death. The estate would then be left in abeyance
until G married, If € failed to marry, then the estate W{_'H..-lld revert Lo A
However, it wauld be impossible to know whether C's re:qmmder wiuuld fail
until C diediwhich could leave the estate in abeyance lor a c:c.mmc!ergh!e
period ¢ gine. The common law abhorred an abeyance of a ngh.t to
possession by a freehold owner, or to use its technical expn‘:ssioln, 5&1‘5.;11.,
for(itwas the person who was seised of the land who was TCH])QHHIF)FE-lf the
Htal services were not performed, As a result the common law was only
prepared to accept contingent remainders if they conformed to a nux}lLv‘?r
of strict rules that were intended primarily to ensure there was no abt{yunct'
of seisin. For instance, the common law would only uphl_;ﬂd a contingent
remainder if it vested during or upon the determination (')f‘lhﬁ.‘_pl;lﬂfl estate.
Thus, in our example C's remainder would only be va‘ljd 1I'It:us interest
vested. ie he married, during or on the determination of B's life estate.
Leaseholds fell outside the feudal structure, They do not qualify as real
property but as chattels real, a distinct category of pursgnal pr'cfperty: ﬁ.u
common law it is not possible to create a life or ema_i]ed interest in a lea:.g
or any other personal property. Life and entailed interests are freehold
interests, and their creation was originally dependent on the transfer of
seisin, a concept confined to the feudal system. It was Lhua. not possible to
create a freehold interest in leasehold property where seisin had no place.
At common law a grant inter vivos of Jeasehold or other personal property
by A to B for life with remainder to C operates as an absF:Iu'tu gi.l‘t fat lih.e
property to B, The common law refuses to recognise the Ill.mgat‘lr_‘iq on sr,
estate to the period of his life, and accordingly thu. rct'nmndnjr fails. It has
been said that ‘a gift of a chatel for an hour is 2 gift farever',

843 Remtinders in Eequily

The Courts of Chancery did not follow the common law's refusal to
recognise lile and future interests in leases or nthlt:r personal propcrry By
adopting the vehicle of the ‘use’ or ‘trust’, equity gives effect to life mtckre:,t.s,
but not entailed interests, in leasehold or other personal pmpr:f'ty as well
as the remainders that may follow them. Thus A could achieve his purpose
by the transfer of his property to trustees {0 hold on trust for B for life,
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714 Leasehold Covenants

14.1 Introduction

We have looked at the type of covenants commonly found in leases inH
Kong, Now we consider the extent to which these covenants may'r ,
someone to whom a tenant may transfer his lease, on the one hand.
someone to whom the landlord may transfer his reversion, on the o

1411 Assignment

Where a lease or a leasehold reversion is assigned, the original lesg
lessor, as the case may be, for all practical (but not necessarily all |
purposes drops out of the picture and ceases to be concerned w
property. His assignee steps into his shoes. There remains only one
affecting the land: it is the parties to the lease that change.

14.1.1.1  Assignment of the Leasehold Term

A lessee who disposes of his lease by way of assignment transfers the w]
of the term he enjoys to the purchaser, When one speaks of land being
in Hong Kong, what is referred to is the residue or balance o
Government lease term that is being assigned by the Government lesser
the purchaser. For instance, an owner, who holds a Government |
land for 75 years of which there are 65 years still to run, will sell that
by assigning the 65-year residue of his Government lease to the pu;-é
He then has no further interest in the land. The assignment of short
leases is less common, for most of these leases will contain a co
prohibiting the tenant from assigning his interest.

« \
i
14.1.1.2  Assignment of the Leasehold Reversion \é\'\'Q
A landlord may also wish to dispose of his interest in a piece of land. !
does not arise in the case of Hong Kong's largest landlord, ie, the Crov
or, after 1 July 1997, the Government of the Special Administrative Re
of Hong Kong. But a Government lessee who has let his property may wi
to do so. A lessee, in these circumstances, holds his Government lease
reversion consequent upon the short-term lease he has granted, When
sells his interest in the land he will assign his Government lease term, wi
he holds in reversion, subject to and with the benefit of the short-term lea

The assignment of a leasehold term and a leasehold reversion can be

depicted in the following way:

LEASEHOLD COVENANTS

J4.1 Assignment

Leasehold Term Leasehold Reversion

assignment
Landlord (L) Landlord (LA)
(L) Landlord’s
Assignee
|ease lease
' 1

Tenant's Tenant (T)

Assignee(TA)

Tenant

(n assignment

*

o the assignment of a lease, the lessee remains in the picture
“sublets. He is on the one hand a lessee under his own 'head lease’,
“aad-on the other a landlord under the sublease, There is not one estate but
u, with their respective rights and obligations.

1412

'I
I co

2y

14.1.2.1  Sublease on a Leaschold Term

A lessee may decide that he does not wish to sell all his interest under his
Government or other lease, Perhaps he requires the property for his own
occupation in the future or he wishes to use the property to generite income
by way of rental, A disposal for a period shorter than the residue of the term
of the lease creates a new lease that is 4 separate interest or cstale from the
lease out of which it is created, The rental, term, and covenants are distinct and
need not be the same as the terms of the head lease. For instance, if a lessce
holding a Government lease of 75 years wishes to allow another to have
:ssion of the land for only 5 years of his 75-year term, he will create 4
blease giving the right to exclusive possession of the land for 5 years. At the
end of the 5-year term, possession of the land will revert to the Government
lessee who may take up possession himself or grant another sublease,
~ Most subleases in Hong Kong are created consequent upon the
'F}fidivernn1ent lease and are for considerably shorter terms than the Govern-
ment lessee himself enjoys. The reason for the short length of subleases is
purely cconomic. In the volatile Hong Kong property market, landlords
often prefer to retain the freedom that shorter terms afford.

| -
14,122 Concurrent Leases

t is possible, but not common, for a landlord to grant a sublease of his
feversion. Such a disposal is known as a ‘concutrent lease’. A concurrent
345
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lease passes the right to receive rent and the other rights and obli -
i fli?dlti::;l ulnlcler the lease to the concurrent lessee during thu-? sﬁ?gﬁ?
he initial lease. The length of the concurre vk :
.-Ishcmer than the first lease. 1f it is longer, or tkn::r?r%ttielji:zi;??gr E;niﬁngefl i
is brought to an end prior to the natural expiry of its te;rn th;-: 'm -
lease will fall into possession and the concurrent lessee will i:uammncL1
to occupation of the property. . T

Asublease and a concurrent lease may be depicted in the following way,

Fig 14.2 Sublease/Concurrent Lease

Leasehold Term Leasehold Reversion

ie Concurrent Lease

L L T

lease &
L Concurrent Landlord

(cL)

5 OR
sublease L T
Sub-tenant L

Whlat is the _c'_-f'frzcl of either an assignment or a subletti
obligations c?t thv_& landlord and the tenant contained in the
a number of different situations 1o consider:

*
son the
as<? There are

1; thle original lr:s.:me still bound by his contractual obligations set out in
the lease even after he has disposed of his interest?

E:l':_u thf_{ original lessee still enforce his contractual rights against the
: ndlord even after he has disposed of his nterest?

s a new assignee of the lease or subless ‘

s sublessee bound by the covenants
original lessee entered into? el
Can the new assignee or ¢

5 1 sublessee enforce the ¢ v
anie : ‘e the covenants the land
gave Lo the original tenant? ke
Is the original landlord still liable for breach of the contractual

. ‘ 4 er l'hl.".' IE: S even d ] 5 d1s !
“!. hh_. ll' e ? i ftt.l‘ ht h.ﬂ.‘:l (_H.. pﬂbﬁ'd

Can the original landlord sue for rental or for the performance of any

Othtfl‘ covena 5 [ i
by T h.L ]. Cﬂﬁ‘ﬂt [l aile > has di i
i ‘ " : nts Jeld lﬁ l() S D ven dfl(_l' hL h;]..‘& L{.l.‘\‘ P()SE(j Q i h—ls

N

LEASEHOLD COVENANTS

. 1sanew landlord as assignee of the reversion able to sue for the rental,
or otherwise directly enforce the covenants made by the tenant?

« Can a new landlord, as an assignee of the reversion, be required to

perform the covenants given by the original landlord in the lease?

When considering these questions it is important 1o bear in mind the dual
pature of a lease: it is both the grant of an estate in the land to the tenant
and a contract between the original landlord and tenant, which defines their
respective rights and liabilities throughout the period of the estate granted.

14.2 The Original Parties

There is between the original lancllord and the original tenant privity of
contract. This privity continues despite the fact that either or both of them may
dispose of their iaterest in the Jandl. Accordingly, at common law the original

inhound by and entitled to enforce their respective covenants. It
if the original parties have not been personally responsible for
1-0f covenant. They have agreed to observe and perform the
s throughout the leasehold term, and this liability continues even
I the terms of the original covenant may be varied. For instance, in
strovincial Estates Plc v Bulk Storage Ltd 4 tenant became liable to pay the
higher rent agreed by a subsequent assignee under the rent review, The
original landlord or tenant, therefore, cannot escape liability at common law
by assigning their respective interests. They may step out of the picture forall
practical purposes, bt legally their contractual responsibilities continue. They,
in effect, become sureties for the continued performance of the covenants by
subsequent assignees. It is thus prudent for landlord or tenant to try and
check the financial standing of their assignees. However, it appears that where
the lease is continued by the operation of statute, for instance under Part IV
of the Landlord & Tenant (Consolidation) Ordinance’ the liability of the
original parties may not extend to the renewed or extended term, at least not
unless the terms of the original lease 50 provide.® It is the precise terms of the
parties’ contractual bargain which govern their liability. In addition, statute
may have a role to play in the limitation of liability.*

does not
the |

14.2.1 The Tenant

On the one hand, the tenant will have the burden and be liable for the
breach of the covenants that he has given to his landlord: on the other hand,
he will enjoy the benetit and be entitled to enforce the obligations that his
landlord has agreed to perform and observe,

I (1983) 46 P&CR 393 and Selous Streel Properties Lid v Oronel Fabrics Lid (1984) 270

Eaates Giz 643
i Gap 7
Y iy of London Corpuration v Fell 119931 3 WLR 1164 and Herbert Dihicin Lied v Cluttons

[1993] 3 WLR 1164
" In England, the fecently enucted Landlord& Teneant (Covendants) Act 1995 effécts far

renching changes in the enforcement of leasehald covenants,

347

#




dl

HONG KONG LAND LAW

348

14.2.1.1  Liability for Breach

There are a number of ways in which a tenant may seck to pProtect.

from liability for a breach of covenant commitied by someone 1o w
has assigned his interest.

ta)  Contractual exclusion of liability

A tenant may seck expressly to provide in the covenants he gives ta
landlord that his liability should be limited to breaches committed whil
is the tenant, Unfortunately, a landlord rarely will agree o such a limitagia

of liability. Certainly Government leases in Hong Kong contain no
limitation,

(b)  Chain of covenants

Alternatively the tenant may require the person to whom he assigns the e
lo promise (o perform and observe the covenants, If the new tenant in
assigns his interest, he will also require his assignee to give a similar covenang.
so that a chain of covenants is built up to protect the original tenant and pass
on liahility to the party who is guilty of the breach of convenant. The practice
of giving such covenants has become so widespread that, in the case of the
assignment of a Government lease, they are automatically implied.* A

(e)  Section 41(8) of the Convevancing and Property Ordinance

This section provides:

.+« that a covenant shall not bind a person after he Had ceased
to have any estate or interest in the land affected by 1t covenant
except in respect of a breach of that covenant cominited by hiny
hefore that cessation,

The intention is clearly that a lessee who assigns his leasehold term
should cease to be liable on the leasehold covenants once he has censed
to have any connection with the land, save only for breaches that were
committed while he still held the lease. However, s 41 only applies 1o
covenants that fulfil the conditions set out in sub-s 41(2), We will look at
these conditions more closely when considering the enforceability of land
covenants. Suffice it to say at this stage that the leasehold covenants given
by a lessee should be capable of satisfying these conditions so as to release
an original lessee from liability for any breach committed after he has
disposed of his interest.”

7 See s 3501 and Part 1 First Schedule of the Compeyancing and Property Ordinance
Cap 19

See Chapter 15,

In England, 5 5 of the Landlord & Tenant (Covenanis) Act 1995 reledases q tenant,

under 3 lease entered into after 1 January 1996, from liability for breach of any
leasehold covenants commirted afier their assignment of the lease.

]

Disclaimer

rustee of a bankrupt or the liquidator of a comparny may dissi]a;‘]‘]i
»us property. A lease, particularly where the rental is high an. | the
“t cannot escape the obligation to pay that rent because ol a prohibition
assignment or sub-letting in the lease, may well be cun_side recl c:?ferotl;e;
d a target for the trustee or liquidator’s power 1o disclaun.dThe ;-1? ectLh .
Jaimer on the original tenant's liability to pay the rent and pe t)rr;i1 £
er covenants in the lease will depend upon th‘:tl‘mr the }‘ESFE.E who .L]
-eking to disclaim is the original tenant or an assignee of the ongina

nhant. Where the tenant is the original tenant the disclaimer will uul:;c.d
::gx;mguish the tenant's liability to pay the rent or perﬁu?n rt}?: : é; 5:::::
‘*Ajmsghnld covenants. The effect of the disclaimer is to determ ne ; .ee th;._‘
f-'}{uwever, whete the tenant is not the original tenant buF an d:‘:ﬁlg;t ,hgir
E‘a]ﬁclaimer will not extinguish the liability of the original tenant undert

contractual fiability to pay the rent and perform the c‘»ther cnv?n§11jtsa£l:§
disclaimef Operates to terminate the liability of the assignee Eo t ]Et ;11?1 ot
and under any chain of indemnity covenants (o .the. prew?us 1'emf b
fensnts. The lease itself continues to exist and with it the liability o

~ iginal tenant to the lease”

14.2.1.2  Right to Sue

A tenant, once he has disposed of his leasehold term, w?ll gener?}ly :;.a;‘re
no wish to rely on the covenants given (o !1im by the landlprd: Zﬁtr ; ,h-;
is unlikely to suffer any damage upon which to bgse a clam? w. c:*n :,-nf ‘
no connection with the land. But a tenant may wish to sue in 1esi)jec Ak
breach that oceurred before he assigned his lease, His right tci 0 15 lllLl
unaffected by s 41(8) of the Conveyancing and Property Ordinanceand wi
continue despite his subsequent disposal of the lease.

ep!mn Pe Ltd v Greycroft Ltd
: [1987) 1 WLR 1085

FACTS

The plaintiff acquired the residue of lease of a ﬂat.‘The l:imzﬂc:ri:l,i I:E
defendant, was in serious breach of its covenant to repair. After th.ehyf: a ;1 ;
failed in his attempts to resell the property, the plaintiff tf,)rced thedlc en .atna
to carry out the needed repairs. The plaintiff then usmgned the E‘fdﬁedjl :
profit but sought damages for breach of covenant against the defendant,
including the lost costs of his earlier attempts to sell.

5 Stacey v Hill(1901) 1KB 660 -
? Hi;gmlle Itd v Barbara Attenborough Associates Lid [1994] 4 All ER 129
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JUDGMENT

The plaintiff was entitled to seek recovery of damages against the defe
despite his disposal of his interest in the lease.

Where the breach of covenant continues after the date of the
there appears to be a possibility that both the tenant and his
have a right to sue in respect of the same breach.

assignm
Assignee

14.2.2 The Lancllord

An original landlord also continues to be affected by priviry of contract g
he has assigned his leasehold reversion. similar questions arise 45 1
whether he will be liable for a breach of the landlord’s covenants Or I
rely on the benefit of the tenant’s covens nts, onece he has no further ing
in the property.

14.2.2.1 Liability for Breach

At common law a landlord will remain liable on his covenants even after

he has assigned his reversion,'” but he too can limit his liability by using the.

same methods as the tenant, Indeed, it is far more common to find g
contractual limitation of a landlord's liability than it is of a tenant's liability 1

14.2.2.2  Right to Sue

A landlord will be unable to sue in respect of breaches that have octiived
after he has disposed of his reversion hecause he will suffer no damage, but
he may wish to continue to be able to sue in tespect of bieaches that
occurred before he disposed of his reversion. It is now wellwsubslished that
the effect of 5 31 of the Conveyancing and Property Ordinance is to
deprive the original landlord of his right to sue his tenant for breach of
covenant once he has assigned his reversion, regardless of whether the
breach was committed before or after the assignment. The leading case is:

———— = =i

Re King [1963] Ch 459

FACTS

Mr King was entitled 1o a lease of 4 factory. The lease required him to keep
the premises in repair, to insure the premises and lay out any insurance
monies in the rebuilding of the premises, and to make good any deficiency

1
11

Celsteel Ltd v Allon Hotse Holdings (No 2)[1987] | WLR 291

In England, a landlord under g lease entered into aler | January 1996 may apply 1o
be released from lability under the landlosd's covemints—see ss 0,7 & 8 Landlord &
Tenant (Covenants) Act 1095,

The equivalent of 5 141 of the Lew of Property Act 1925

LEASEHOLD COVENANTS

ired. During the Second World War the factory was destroyed by t:lrei
e )t be rebuilt due to building restrictions. After the war fhe l.-uu._
resumed and redeveloped as a housing estmc., anc.l Mr K:Jnf-:hzt}n(t;
i directions from the court as to whether ‘they rtm.nng liable: i
ugh}i of covenant to the original landlord despite the resumption.

d could ne

The reasons given by the English Court of Appeal judges for their

decision differed. Lord Denning MR was of the view that the section was
decis ; ‘ ,

merely declaratory of the common law, while L_helmai:_:rity hehl Lllecslac:c::-;
- ended or afteast darified the law. The majority view of the Cou e
i -n approved in England in London & Country (AGD) Lid v
Wilfred _cﬂ(,;»ts.;,,firi Ltd,"” where the right of an'asslgnee r.t:q clatml :u—;:;::; ::t
r(er{ta'. averued prior to the assignment was at issue, le_ u:mft c u:; nu.l o
foilovw the case of Flight v Benrlmi,“* and hElL,lr El:at 3,,:3 ::::fg:}::t,v;ri Bk
indlord, was entitled to recover the arrears. They s e that the
:;r;jil:rr!ct;:{lzlf:ngecl the law to pass the right to .-5u§ Fcfr s].n‘ear'a] ;71’ rent to
the purchaser upon the assignment of the leasehold reversion.

Appeal has-he

14.3 Assignees"

There is no privity of contract between a landlord a;:d a l:rermnlt s‘ w-.\t;i;t;eg;
ween o e : andlord’s assignee, but there is 'pri
nor between 4 tenant and a la ignee, ; '. il
rivity of estate arises where the relationship of landlord Anq tm?E
ists between the parties. When a landlord assigns his rr_:ver§|uni is
:z:si nee steps into his shoes and becomes the landlord in his i
Lﬂcfwi-;e when a tenant assigns his leasehold term his a.-".r;1gnele sleps mtc(;
shicies s in his place : and renant an
: : tenant in his place. A landlord an
his shoes and becomes the S G
i sctive assi ; ; all affected by the same estate, na
their respective assignees are thus . S| “ 7
the 16;—]5&5 They are said to be in privity of estate. In the chalgm‘m below, th
dotted lines show the relationships of privity of estate. Thus:

estate’, P

15 [1971] Ch 764

M 5) 7 Sim 149 _ ‘

15 Sa}-,&ﬁ:lliu .f;-;fe.-g/bm‘ Trading Co Lid r-.S‘e-rmra.:nngbll‘??j.] 1 WIR ].0#:3(;:‘}/{ g5

1@ “'»Ec: Inﬁl Templeman's judgment in ity of Londomn Cmpnrcllrrmlf r-_ _[:“e 93] 3 WLR
1 lﬁfa‘al 1167 for a clear explanation of the docirine of privity of estite.



