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Article 39

is entitled by reason of the Holder’s death or bankruptey or otherwise,
unless that Transmittee becomes the Holder of those Shares,

6-119 39. Compliance with transfer provisions

39.1 For the purpose of ensuring compliance with the provisions of
Articles 34 to 38 (inclusive), the Directors may require any Leaver or
Shareholder to procure (to the extent he is able) that:

39.1.1 he;
39.1.2 any proposed transferee of any Shares; or

39.1.3 such other person as is reasonably believed to have informatiog
and/or evidence relevant to that purpose:

‘ :‘:G.ﬂnﬂrﬂl

As the SHA Articles are currently drafted a transmittee is included in the 6-123

definition of a “Leaver™ and any transmittee will be subject to .lh‘: prctvisi«?ns
Inf article 36. Particular regard should be had to the provisions of article

36.2.8.
Article 40.2

provides to the Directors any information and/or evidence relevang
to that purpose and until that information and/or evidence is pro-
vided, the Directors shall refuse to register any relevant transfer of

Given that a transmittee will automatically be a leaver, he will not beableto 6-124
Shares (except with Shareholder Consent).

be registered as the holder of the shares in question until those shares have

' 3 it der the mandatory transfer provisions,
39.2 Each Sharcholder unconditionally and irrevocably authorises the been offered un

Company to appoint any person as his agent to give effect to the
provisions of these articles. ]

Article 42

i 5
42. Procedure for declaring dividends 6-12

43.1 The Company may by Ordinary Resolution declare dividends and the
Directors may decide to pay interim dividends. ' .

43.2 A dividend must not be declared unless the Directors have made a
recomnmendation as {o its amount. Sucl1 a dividend must not exceed
the amount recommended by the Directors. &

433 No dividend may be declared or paid unless it is in accordance wit
Shareholders’ respective rights.

43.4 Unless:

43.4.1 the Shareholders’ resolution to declare, or Directors” decision
to pay, a dividend; or :
43.4.2 the terms on which Shares are issued;

General

6-120 The purpose of this article is to give the directors the power to ensure that
the transfer provisions are being complied with.

Article 39.2

6-121 Part of the purpose of article 39.2 is to back up the provisions o5 arti-
cles 34.1.5, 35,10 and 37.5. However, it goes further by giving the company
wide powers to give effect to the provisions of the SHA Article:While this
would include executing a stock transfer form, it could aisc potentially
include executing other documents such as a share sale agreement under
article 37. This can be contentious as giving effect tothe provisions of the
SHA Articles can be a matter of interpretation and so it may be necessary
to narrow the provisions to limit them to solely giving effect to articles 34

specify otherwise, each dividend must be paid by reference to each
Shareholder's holding of Shares on the date of the resolution or
decision to declare or pay it.

to 38.
General
Article 40 Payment of any dividend will be subject to the provisions of Pt 23 of the 2006 6-126
Act.
6122 40. Transmission of Shares

40.1 If title to a Share passes to a Transmittee, the Company may only
recognise that Transmittee as having any title to that Share.

40.2 Subject to the other provisions of these articles and pending any trans-
fer of Shares to another person, a Transmittee has the same rights as
the Holder had but, except as provided by Article 20.2 a Transmitlee
does not have the right to attend or vote at a general meeting or agree
to a proposed written tesolution, in respect of any Shares to which he

Article 43.1

It is important to include this wording as otherwise article 4 would give the  6-127
directors the power to declare final dividends rather than the power merely to

pay interim dividends. ‘ ol y ‘.

~ Note the difference in terminology. Final dividends are “declared” whereas
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interim dividends are “paid”. A final dividend will usually be recommeng ,.:;;5,
by the directors and declared by the shareholders. A final dividend becom

es

debt of the company when it is declared (Leclere Ltd v Pouliot [1924] | -'f

36). Tt is usually for the directors to decide whether an interim dividend shg
be paid and it will only become a debt of the company when it is (as oppo,
to when the directors resolve to pay it) (Potel v CIR [1971] All ER 504),

Article 43.4

6-128  If article 28 is amended to allow the issue of shares which ar

may also be advisable to amend this article so that dividend

ing to the amount paid up on each share held as opposed
shares held.

e not fully paid it

Article 45

6-129 45. No interest on distributions

The Company may not pay interest on any dividen

d or other sum payable in
respect of a Share unless otherwise provided by:

45.1 the terms on which that Share was issued; or

45.2 the provisions of another agreement between the Holder of that Share
and the Company,

There is no restriction on companies paying interest on dividends, but this
article is included to reflect general practice whereby dividends will not cabry
interest. This article could be amended to allow for interest to be ©ata on

dividends, however, merely deleting it will not imply an obligation to pay
interest.

Article 46

6-130 46. Unclaimed distributions

46.1 All dividends or other sums which are:

46.1.1 payable in respect of Shares: and
46.1.2 unclaimed after having been declared or become payable;

may be invested or otherwise made use of by the Directors for the
benefit of the Company until claimed.

46,2 The payment of any unclaimed dividend or

account does not make the Com
46.3 If:

46.3.1 12 years have passed from the date on which a dividend or
other sum became due for payment: and

46.3.2 the relevant Distribution Recipient has not ¢laimed it:

other sum into a separate
pany a trustee in respect of it.

192

s are paid accord.
to the number of
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that Distribution Recipient is no longer entitled to that dividend or
other sum and it ceases to remain owing by the Company.

General

istributi i i appen
{though it is uncommon for distributions not to be claimed, it does happ
i:hare for example, a shareholder is untraceable.

Article 46.1

Deletion of article 46.1 should be resisted as it is nthervyise harguu_ble th%t‘ilh}i:
?’ﬂ et]orq would have to set any unclaimed amounts aside in an inaccess
directors

account.

Article 46.2

if i id into a separate
|t is impostant to show that if unclaimed amounts are paid into a separ

ee or owe any fiduciary duty
accouyt, the company does not become a trust

1 tespect of it as this would require it to take‘ contrql of thc monciﬂlziti
.,;-ﬂ;&l it for the benefit of the beneficiarics. Thm wording, owa:vcr,o e
Ee company to wait for the money to be claimed and does not imp
positive obligations on the company.

Article 46.3

i - stiod specified in this article s.:oul(.ilbe
- atggable L:?:ilxth:arls‘.?"l)jﬁ:rl gf;;:r pg:'iod reflects the histpric pqsﬂmn
de':Ed 1 mf\::l: out in y:l"able A. However, on the basis that articles of asso-
PII'E\:'IDU.S }:shnow seemingly to be treated as a contract under hand (,unhkle
?ﬁ(ﬂr)l gtr the 1985 Act, 5.33(1) of the 2006 AC.‘ does not refer l[lc: tthiﬂa:::;
cies of association being “signed and sgfahled“?, it woullc‘lg Bagpes:lld ?n;pme .
absence of any other agreement, the Limitation Act W
six year limit on any claim.

Article 48

48. Waiver of distributions

ibuti ipi ive hi itlement to a dividend or other
istribution Recipient may waive his entitlem othe
gl];‘?;‘lbDLlliIgn payable in respect of any Share by giving the Compaty notice in
Writing to that cffect, but ift

48.1 that Share has more than one Holder; or

48,7 more than one person is entitled to that _S]}are {whether h}il‘.h rcas?gr; ;)f
" the death or bankruptcy of one or more joint Holders or otherwise):
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the notice is not effective unless it is expressed to be give

;‘jgncd, by all the Holders or persons otherwise entitled to 4
share,

Interim dividends may be waived up to the date of payment while final djy
dends must be waived prior to their declaration, Caution should be exerc{

and tax advice sought when proposing to waive dividends to ensure that there

are no adverse tax consequences.

Article 49

6-136 49. Authority to capitalise and appropriation of Capitalised Sums

49.1 Subject to the other provisions of these articles, the Directors may, if

they are so authorised by an Ordinary Resolution:

49.1.1 decide to capitalise any profits of the Company (whether or

not they are available for distribution) which are not required
lor paying a preferential dividend, or any sum standing to the
credit of the Company’s share premium account or capital
redemption reserve; and

49.1.2 appropriate any sum which they decide to capitalise in accord-
ance with Article 49.1.1 (a “Capitalised Sum”) to the persony
who would have been entitled to it if it were distributed by

way of dividend (the “Persons Entitled”) and in the same
proportions. ‘

49.2 Capitalised Sums must be applied:

49.2.1 on behalf of the Persons Entitled: and

49.2.2 in the same proportions as a dividend would have beets 4 i$urib-
uted to them.

49.3 Any Capitalised Sum may be applied in paying up new Shares of a
nominal amount equal to the Capitalised Sum whica are then allol-
ted credited as Fully Paid to the Persons Entitlea:

494 A Capitalised Sum which was appropriated vom profits available
for distribution may be applied in paying up new debentures of the
Company which are then allotted credited as Fully Paid to the
Persons Entitled,

49.5 Subject to the other provisions of these articles, the Directors may:

49.5.1 apply Capitalised Sums in accordance with Articles 49.3 and
49.4 partly in one way and partly in another; ‘

49.5.2 make such arrangements as they think fit to deal with Shares
or debentures becoming distributable in fractions under this
Article 49 (including the issuing of fractional certificates or the
making of cash payments); and

49.53 authorise any person to enfer into an agreement with the
Company on behalf of all the Persons Entitled which is binding

on them in respect of the allotment of Shares and debentures to
them under this Article 49,
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The most common use of the powers given by this article will be to issue
T'honus shares to the shareholders.

wﬂcle 49.3

1f arti 18 if] i i ly paid or nil paid shares,
1€ article 28 is modified to permit the 1ssue of partly p

g;:_: article can also be amended to allow partly‘pmd bonus shares to be
issued. Tt would also be possible to amend the article to allow the company

to use its distributable reserves to pay up any unpaid amounts on partly or
pil paid shares.

Articles 50 to 60—General meetings

As the provisions of the 2006 Act regarding the callling of gcneral_t?cgt.lr}lﬁs
(s5.301 to 335) are lengthy, these are not repeat‘ecll in the S_HA f\rtnl: e‘s, IB\
sameview has been taken in relation to the provisions deahngﬁthh e t:ut;lor:m
coiitnications which are to be found in Schs4and 5to Ithefﬂoﬁ ACL, (Is c;:
hewever, that article 61 contains a reference Lo communication by means o
a website which cannot be incorporated by reference.

Article 50

50. Attendance and speaking at general meetings } '
i i i ting
; son is able to exercise the right to speak at a general mee

Sﬂl ahl::: he is in a position to communicate o all those Iattendnlig the
meeting, during the meeting, any information or opinions which he

has on the business of the meeting. |
50.2 A person is able to exercise the right to vote at a general meeting

when:

50.2.1 he is able to vote, during the meeting, on resolutions put to the
vote at the meeting; and : <L

50.2.2 his vote can be taken into account in determining whether or
not such resolutions are passed at the same Lime i5 the votes of
all the other persons attending the mesting.

50.3 The Directors may make whatever arrangements they consider appro-
- priate to enable those attending a general mecting to exercise their
rights to speak or vote at il. A _
50.4 Ing determining attendance at a gcncnlﬂ meeting, it is immaterial
whether any two or more persons attending it arein the same place as
gach other. ; . by )
50.5 Two or more persons who are not in the same place as each other
" attend a general meeting if their circumstances are such that if they
have (or were to have) nights to speak and vote at that meeting, they
are (or would be) able to exercise them,
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Clause 1.11 use 19—Several obligations

I{mmpt as otherwise provided by this agreement, all covenants, warranties and
other obligations given or entered into by more than one Party are given or entered
into severally.

I.11 The terms “including”, “include”, “in particular” or any similar expyr
sion, shall not limit the sense or application of any words preced
those terms. :

This clause is included to counteract the presumption that where a doc
contains a list, the intention of the parties was that the list is complete
is not supposed to include other matters which may be similar, It avoids |
repeated use of phrases such as “without limitation™ and “but not limited to
throughout the agreement. '

'arﬂ two or more parties (the “Promisees™) to an agreement make a
mise (for example a warranty. representation, indemnity or some form of
~dertaking) to another (the “Recipient”) they will do so jointly, severally or
hﬁﬂy and severally. In the review that follows we have assumed (save where
ted) the provision to be a warranty, the context in which this issue is most

ant.
Clause 1.12

y | Joint liability
1.12 A reference to a “Clause™ or “Schedule” is to a clause of or sched il

of this agreement and a reference to a *Paragraph” is (o a
graph of the relevant Schedule or the relevant part of the reley
Schedule. -

The effect of this clause is that it is possible, for example, to say “Clause
instead of having to say “Clause | of this agreement™ or “Clause 1 aboya
and therefore aids more concise drafting. 1

re is a presumplion (absent an express provision in the agreement to the
ntrary) that the Promisees are jointly liable in respect of the performance
of that warrants (White v Tyndall |1888] 13 App. Cas. 263),

* If the Promisces are jointly liable, the Recipient must, generally speaking,
‘ procecaings against all the Promisees to enforce performance of the
ant warranty. The reason for this is that the Promisees are deemed to
e made the warranty together and not individually and so can only be
collectively. This can be inconvenient for the Recipient and is likely to
It in inereased expense. Usually a Recipient will prefer, for the reasons
wut in para.12-21, for the Promisees to be jointly and severally liable.
additional downside for the Recipient (and to some extent the other
misees) is that, if one of the Promisees dies, his personal representatives
generally speaking, released from liability (but see para.12-06), leaving
e surviving Promisees with the liability (White v Tyndall (above)). An
rtant caveat to this is that when the last surviving Promisee dies, the
e mise becomes several (see para.12-22) and passes to his personal repre-
sentatives (Calder v Rutherford (1822) 3 Brod. & B.302).

1

Joint and several liability

o

Clause 18—Relationship of Parties

Nothing in this agreement shall be deemed to constitute a partnership between
Parties.

This clause seeks to clarify the intended relationship of the parties anu
specifically, to help minimise the risk of creating a partnership. - Save
course where the parties are consciously creating a partnership, they
generally wish to avoid doing so given that partners owe each other
ciary duties and may be liable for each others’ acts and onussions (a
losses). A partnership may also have unintended tax conssquences for |
parties.
A partnership is defined under s.1 of PA 1890 as “the relation whi
subsists between persons carrying on a business in common with a vi
to profit”, Whether a partnership exists between two parties is a que
of fact and an express written statement to the contrary may be ins
cient to prevent a partnership from being deemed to exist. However,
type of clause provides useful evidence of the intentions of the parties Clearly for the Promisees the risk is that any one of them could be sued
may operate to prevent fiduciary duties arising between them, Likewise py the Recipient and, for example, forced to pay damages. This may be of
excludes the risk of the parties unintentionally creating any form of agency particular concern where one of the Promisees is wealthier or more accessible
relationship, than the others as he is likely to be the first target for the Recipient.
- Where one of the Promisees is forced to pay damages to the Recipient, his
f@jﬁi’mem will (providing the liability has been settled in full) release the other
Promisees. However, the Civil Liability (Contribution) Act 1978 may allow

...

a?h-is: tends to be the preferred option for the Recipient.

- The Promisees give the warranty both collectively and individually. The
Recipient can therefore issue proceedings against any or all of the Promisees
the event of a breach of the warranty.
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: N
In_m to seek a contribution from the others. The amount of the contributj
will be the amount considered by the court to be “just and cqﬁitablc" tvwlim'l
rlegalrfd to the circumstances. Given that this is more than a little vague \:vh i
llilhllill}' is being given on a joint and several liability, it is advisable ~f‘mr fl::
Ptf)lmscc_:s to agree between themselves (usually by way of a document called
a Icontnbﬁitmn agreement”) that, regardless of which of them the Recipient
cilalms against, they will share the liability in agreed and specified prnpor:'
tions. An alternative is to reach agreement with the Recipient that it w'li
onl){ sue each of the Promisees for a set amount of any claim. Hc:we\.u;-r1
Reg::p}ent, will not usually want to restrict his freedom to choose from Wh(;:l
:EE‘IHE:;V::C' will normally argue that the Promisees can agree this between

Unlike joint liability, if one of the Promisees dies his estate will not be
released from liability,

Several liability

'I_‘ht.s may be preferred by the Promisees, although in reality its effect may be
little different to joint and several liability.

\ Each Promisee makes the relevant promise individually and assumes liabil-
ity for his own performance only. ‘

Whetl"}er several liability is, in practical terms, any different to joint and
sr:fvera] liabillityl. is down to the nature and wording of the promise given
If the promise is personal to each of the Promisees, for example, they eack;
warrant (on a several basis) that personal information supplied by them is
accurate, then a Promisee will only be liable if his information is irac ;u
rate. The position is different if each Promisee warrants that, for ﬁ:w‘mlpdle
a business plan they have prepared is accurate. In that case if the w-al;rant}:
proves to ble untrue then, although each of them has made the promise to the
Recipient individually and separately, they have all breached the promise
Thus, the Recipient can sue any or all of them for any loss it suffers anﬁi
the result is therefore similar to if they had given the warranty jointly and
severally. ) |

Ciayse 19 will not be appropriate or necessary where there are not multiple
Pr'omisees making promises to a Recipient.

Thfzre is no reason why the parties to an agreement cannot agree that
certain undertakings or warranties will, for example, be given on a several
basis and others on a joint and several basis. In the Investment Agreement
the pll'umisr:s that are truly personal (for example, restrictive covenants and
promises to ensure that the company does or does not do certain llﬁngs) are
given on a several basis whereas other promises which are more collective in
2;::;1;:\2 far] L};i?;lplu, the warranties) are given (or at least sought) on a joint
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Clause 20—Further assurance

The Company and the Managers shall (and shall procure that their respective
nominees shall) do, execute and perform all such further deeds, documents, assur-
ances, acts and things as the Investor Majority may require to give effect to the
terms of this agreement.

There is a possibility in any transaction that the parties may forget to do
certain things or have to take further actions to give full effect to the agree-
ment. The main purpose of a further assurance clause is to provide a mecha-
nism to deal with those types of situations.

These types of clauses are in fact rarely relied on as the parties and their
advisers (aided by checklists and timetables) will usually ensure that all rel-
evant documents and acts are completed either before or at the same time as
the agreement is signed. However, further assurance clauses can still give rise
{o negotiating iséues, How these issues are settled will, as is often the case,
depend on who las the greater bargaining strength.

The first issue is who should give the assurance. This is often governed
by the sature of the agreement, In the context of an investment agreement
the asswiance will usually be given by the managers and the company to the
iavestors and will not be reciprocal. This is on the basis that the managers
\ad the company will have multiple obligations whereas the investors will
generally have one (10 subscribe for shares) and will usually be the party most
affected by an omission in the process. Compare thisto a shareholders’ agree-
ment where the further assurance clause is normally reciprocal between all
the parties (the logic being that all the parties have obligations to each other).

The extent of the assurance may also be an issue. Clause 20 is very wide
(essentially, the company and managers have to do whatever the investor
requires) and it may be appropriate to limit the obligations to those acts that
are required to give the investor the full benefit of the agreement.

Probably the most common negotiating issue is who should bear the cost
of any further action that may be required. Logically the cost should be borne
by the party who benefits from the action, however, there isno right or wrong
answer and it will largely depend on the bargaining strengths of the parties.

Another point of negotiation may be whether the assurance is to be quali-
fied or absolute. If acting for the party giving the assurance it may be appro-
priate to attempt to qualify the obligation by stating that that person will use
his “reasonable endeavours™ to carry out the act in question.

Time limits may also be an issue. First, the clause may specify how quickly
a required action should be carried out (For example, immediately, as soon as
reasonably practicable or within a specified time). Clause 20 does not make
specific provision in this regard so there is likely to be an assumption that the
action will be carried out within a reasonable time. Secondly, the clause could

specify that the obligation under it falls away after a specific time (although

this would be unusual),
Finally, if there is a concern that the party giving the assurance may be
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difficult .to find or may even refuse to carry out any necessary acts, it ma be
appropriate to include an irrevocable power of attorney to allow the act tz bé
carried out in his name. However, it is likely that this will only be acceptable
to the party giving the assurance if it only relates to specific actions, N, &
that due to the provisions of POAA, the agreement would certainly ﬂ‘eadmf
be executed as a deed if a power of attorney was included. 5

—

C]ause 23— Duration and variation of agreement

General

it can be varied. It is particularly important to deal with these issues in an
agreement where there are multiple parties who may cease to be bound by the

Clause 21—Successors ohligations of the agreement at different times.

This agreement shall be binding on and shall continue for the benefit of the Ean Clause 23.1

sors and assigns, personal representatives and trustees in bankrupicy (as the case

may be) of each of the Parties. 23.1 On a Listing the provisions of this agreement shall cease to have effect

except that each Party’s accrued rights and obligations shall not be
affected.

This clause is poculiar to the Investment Agreement as only the Investment
Agreement ¢oniains provisions regarding what should happen in the event of
a listing (which in this case means the listing of the shares of the company on
a recosnised stock exchange (being one of the ways in which the shareholders
of i comnpany can achieve an exit)).

i listing were to take place, the sharcholders would either cease to hold
shiares in the company or the shareholdings would be changed (o such an
extent as to make the Investment Agreement obsolete.

This clause automatically terminates the Investment Agreement without
the need for a deed of termination. However, it does preserve, and provide
certainty in terms of the survival of, the parties’ accrued rights and obliga-
tions under the Investment Agreement (although it may be that the parties’
choose to waive these at the relevant time).

This clagsc ensures that any successors, assigns, personal representatives or
trustees in bankruptcy recognise and are bound by the terms of the agree-
ment and that they also have the benefit of it. This clause is not an aasign’.:
ment clause and if the parties wish to prevent assignment of the henefif of
the agreement this should be provided for separately (see clause 14.] of the
Investment Agreement). i | '

If the agreement was between two corporate entities only, there would
be no need to include reference to personal representatives or trustees in
bankruptcy.

Clause 22—Agreement prevails

Except as otherwise provided by this agreement, if there is a conflict betezn the

terms of this agreement and the provisions of the Articles (or the ariiclss of asso-
platlon of any other Group Company) the terms of this agreement shail prevail on
all the Parties (except the Company). '

A shar_ehuldnrs' or investment agreement will invariaiy be drafted to sit
alongside either an existing set of articles of association or, as is more often
the case, a newly adopted set of articles of association, There may be a
degree of overlap between the provisions of the relevant agreement and the
grtlclee‘; of association and so it is important to determine. in the event of an
inconsistency between the two, which takes priority. Invariably it will be the
agreement that takes priority as it will usually contain vital protections for
the parties that do not appear in the articles of association. Note that only
the parties to the relevant agreement are bound by this clause and therefote
carelshﬂuld be taken to the extent there are other shareholders who are not
parties to the agreement as they will only be bound by the terms of the articles
of association.

Although this type of clause is a useful safety net, the parties should still
ensure that all relevant documents are reviewed and any potential inconsist-
encies specifically dealt with.
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Clause 23.2

23,2 If any Manager ceases to be a Sharcholder then, as from the date
of that cessation, this agreement may be varied without reference
to (or the need for the signature on any relevant document of) that
Manager provided that such variation shall not give rise to any new
or increased liability of that Manager.

Usually, in order to vary the terms of any agreement the consent of all
the parties is required. Unless the provisions of clause 23.3 are triggered,
a manager will remain a party to the Investment Agreement even il he no
longer holds any shares. This means that although he is not a shareholder, his
consent would still be needed in order to vary any provision of the agreement.
This clause gets round that problem.

Note that while he remains employed by the relevant company (or another
company in its group), there are still advantages from the other parties’ per-
spective in the manager being bound by the terms of the Investment Agreement.
For example, he will continue to be bound by the restrictive covenants.
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