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[2.100] Definition

The term bail comes from the French bailler: to take charge of, guard, control; and thence
to hand over, deliver.

An accused is granted bail on release from the custody of officers of the law and into the
custody of persons known as sureties. The sureties undertake to produce the accused at a
specified time and place to answer the charge against him or her. If they fail they are liable
to forfeit the sum specified when bail is granted.

The accused and sureties enter a recognisance (an obligation or bond) that the accused will
appear.

The amount of money lodged as security bail must not be the money of the accused. Such
an act is a corruption of the bail process, Re 5 [1981] 2 NSWLR 372, and may amount to
an offence: R v Freeman (1985) 3 NSWLR 303; 17 A Crim R 272 (CCA).

[2.105] No common law right to bail

In Chau v DPP (1995) 37 NSWLR 639; 132 ALR 430; 82 A Crim R 339 (CA) Gleeson CJ
said (at 646; 436; 345):

There is no common law right in a person who has been arrested and charged with a serious crime
to be at liberty or on bail pending the resolution of the charge. (The principles applied by courts in
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making discretionary decisions as to bail are reviewed, for example, in R v Watson (1947) 64 WN
(NSW) 100 and R v Light [1954] VLR 152.) In any event if there were such a right, it could be
maodified by statute.

[2.110] Legislation

Qld: Bail Act 1980,

WA Bail Act 1982;

Tas: Bail Act 1994;

NT: Bail Act;

NSW: Bail Act 2013;

Vic: Bail Act 1977,

SA: Bail Act 1985,

ACT: Bail Act 1992,

NZ: Crimes Act 1961 ss 318-320C.

[2.115] Absconding on bail
When an accused absconds and fails to answer his bail there are three main consequences:.

1. the surety is forfeited: Re King and Scott (1930) 50 NZLR 162 (CA); R v Baker
[1971] VR 717 (Gowans J);

2. on apprehension the accused is unlikely to be bailed again: Lambley v The Queen
(1989) 40 A Crim R 430;

3. the absconding or flight can be used in evidence at the trial of the accused. Sze
Flight at [6.1300].

[2.120] An approach of a court

In DPP v Serratore (1995) 38 NSWLR 137; 81 A Crim R 363; 132 ALR 481 (CA), Kirby P
said (at 142-143; 466, 369):

Bail is a particular feature of the systems of law which derive their origins from the common law
of England. It was not a feature usual to other legal systems, such as those of civil law countries,
although in recent times the influence of the privilege to seek bail has come to be felt in the
municipal systems of non-common law States and in the international statements of basic civil
rights. The International Covenant on Civil and Political Rights (ICCPR), Art 9, for example,
provides:

9.1 Everyone has the right to liberty and security of person. No one shall be subjected to
arbitrary arrest or detention. No one shall be deprived of his liberty except on such
grounds and in accordance with such procedures as are established by law.

(3) Anyone arrested or detained on a criminal charge shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power and shall be entitled to
trial within a reasonable time or to release. It shall not be the general rule that persons
awaiting trial shall be detained in custody, but release may be subject to guarantees (o
appear for trial, at any other stage of the judicial proceedings, and, should occasion
arise, for execution of the judgment. (Emphasis added).
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Australia is a party to the International Covenant. In the event of uncertainty of the common law or
ambiguity of legislation, an Australian court may have regard Lo the provisions of the International
Covenant to help resolve the uncertainty or ambiguity: see Mabo v Queensland (No 2) (1992) 175
CLR L; 107 ALR 1 at 42 (CLR); Minister for Immigration and Ethnic Affairs v Teoh (1995) 183
CLR 273 at 288-289, 315.

[2.125] Successive applications

In Scrivener v DPP (2001} 125 A Crim R 279 (Qld CA) McPherson JA, with whom the
others agreed, said (at 282 [11]):

An appeal to this court is not the only avenue open to someone whose application for bail has been
refused. An alternative is to renew the application to another judge of the court. The right of the
applicant to go from one judge to another was recognised by the Full Court in & v Malone [1903]
St R Qd 140, 141, and again in R v Hughes [1983] 1 Qd R 92, 93, as well as by other authoritics
in this State. See also Eshugbayi Eleko v Officer Administering the Government of Nigeria [1928]
AC 459. At least that is so before the accused is given in charge to the jury.

[2.130] Bail considerations

Considerations for granting bail include:

« a presumption in favour of bail save in specified cases;
need to prepare a defence: R v Gay [1969] SASR 467,
» seriousness of offence: R v Young (1966) 83 WN (Pt 1) (NSW) 391;

o likely severity of punishment: R v Lythgoe [1950] St R Qd 5 (Mansfield SPJ);

» likelihood of answering bail;
¢ likelihood of re-offending;

» potential for interference with witnesses.

[2.135] Bail pending appeal after conviction by magistrate
Cases on bail pending appeal after conviction by a magistrate include:

R v Taylor (1995) 80 A Crim R 371 (NSW Sully I);

Petreskei v Cargill (1987) 18 FCR 68; 79 ALR 235; 31 A Crim R 277 (FCA);
Re Barnert [1987] VR 387; (1986) 24 A Crim R 177 (Hampel J);

Re Lycouressis [1983] 2 VR 219 (Murphy J);

R v Blackler [1981] VR 672 (Starke ACJ).

[2.140] Bail after committal
YSA v DPP (2002) 133 A Crim R 368 (Vic CA).

[2.145] Bail after conviction and before sentence
DPP (Cth) v Germakian (2006) 166 A Crim R 201 (NSW CA).

[2.150] Bail pending appeal after conviction at trial
General

Exceptional circumstances are to be shown for bail to be granted after conviction pending
an appeal. Some legislation says that.
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Legislation

WA: Bail Act 1982 Sch 1, Pt C, cll 4 and 5;
NT: Bail Act s 23A;

NSW: Bail Act 2013 s 62,

ACT: Bail Act 1992 s 9E.

Cases

Tilley v The Queen (2008) 83 ALIR 233; 251 ALR 367 (Hayne I) (refused);
Tieleman v The Queen (2004) 149 A Crim R 303 (WA, FC) (refused);

Walser v The Queen (1994) 73 A Crim R 154 (WA, White J) (granted);

R v Wilson (1994) 34 NSWLR 1; 73 A Crim R 532 (CA) (refused);

Bernt v The Queen (1994) 70 A Crim R 1 (WA, Scott J) (granted);

R v Eaves (1987) 35 A Crim R 364 (NSW, Finlay I) (refused);

R v Hilton (1986) 7 NSWLR 745; 27 A Crim R 59 (CCA) (granted);

Re Clarkson [1986] VR 583 (FC) (refused);

Ex parte Maher [1986] 1 Qd R 303; (1985) 19 A Crim R 177 (FC) (refused);
R v Giordano (1982) 31 SASR 241; 6 A Crim R 397 (FC) (refused);
Chamberlain v The Queen (1982) 69 FLR 445; 6 A Crim R 385 (FCA) (granted);
R v Manning [1936] VLR 84 (Gavan Dufty J) (refused);

KWLD v The State of Western Australia [No 2] [2013] WASCA 129 (refused).
HD v The Queen [2015] ACTCA 49 (bail refused).

Those exceptional circumstances include:

¢ A ground of appeal which has an extraordinarily high prospest of success: R v
Wilson (1994) 34 NSWLR 1; 73 A Crim R 332 (CA) (refuscd).1a Marotia v The
Queen (1599) 73 ALJR 265; 160 ALR 525 Callinan J gran=a bail.

e That the custodial sentence will have been substantially served: Bernt v The Queen
(1994) 70 A Crim R 1 (WA, Scott I); R v Greenham (1998) 103 A Crim R 185
(NSW, Sperling I); Re Zoudi (2006) 14 VR 580; 168 A Crim R 444 (CA, 5
member court).

Habeas corpus does not apply: Eaves v James (1988) 33 A Crim R 369 (NSW CA).
Writing
J Willis, “Bail pending appeal after conviction and sentence on indictment” (2005) 29 Crim

LJ 296-314.

[2.155] Bail after conviction at trial and unsuccessful appeal,
pending special leave application to the High Court

Exceptional circumstances are to be shown:
Hayes v The Queen (1974) 48 ALJR 455;
Chamberlain v The Queen [No 1] (1983) 153 CLR 514; 46 ALR 608 (Brennan J);
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Frugtmiet v The Queen (1996) 71 ALIR 311 (Gaudron T).

The fact that a custodial sentence would have been all but served by the hearing of the
application is an exceptional circumstance. Bail was granted in Peters v The Queen (1996)
71 ALJR 309 (Dawson J) and in Marotta v The Queen (1999) 73 ALIR 265; 160 ALR 525

(Callinan J).
[2.160] Contempt

Where an order of imprisonment has been made against a contemnor, bail is inappropriate:
Young v Registrar, Court of Appeal [No 2] (1993) 71 A Crim R 121 (NSW CA).

[2.165] Delay

Exceptional delay of the trial date argues towards granting bail:
Tregurtha v The Queen (2002) 136 A Crim R 443 (WA, Barker J);

Mokbel v DPP (No 3) (2002) 133 A Crim R 141 (Vic, Kellam J).
The normal delay between arrest and committal, and committal and trial were said not to be

exceptional siteumstances in R v Thinh Tang (1995) 83 A Crim R 593 (Vic, Beach J).
[2.175] ;Terrorism

Heodara v DPP (2006) 159 A Crim R 489 (Vic, Osborn I): bail refused.
Vinayagamoortfy v DPP (2007) 212 FLLR 326 (Vic, Bongiorno J): bail granted.

Raad v DPP (2007) 175 A Crim R 240 (Vic, Bongiorno J): bail refused.

[2.180] Murder

In cases of murder exceptional circumstances must be shown before granting bail:
Dodd v The Queen (2002) 135 A Crim R 545 (WA, McKechnie J);
R v Schimidr (2002) 133 A Crim R 194 (SA, Gray J);

R v Halas (2001) 81 SASR 1; 122 A Crim R 503 (Gray JI).
Bail granted:

Farquar v Fleet (1989) 50 SASR 490; 41 A Crim R 40 (Legoe JI):
R v Jemielita (1995) 12 WAR 362; 78 A Crim R 91 (FC);

DPP v Eaves (1987) 35 A Crim R 364 (NSW, Finlay I);

DPP v Pakis (1981) 3 A Crim R 132 (NSW, O’Brien CJ of Cr D).

[2.185] On arraignment bail is in the discretion of the judge

Lord Steyn when delivering the leading judgment in R v Central Criminal Court; Ex parte
Guney [1996] AC 616; 2 All ER 705; 2 Cr App R 352 (HL) said:

When a defendant who has not previously surrendered to custody is so arraigned he thereby
surrenders to the custody of the court. From that moment the defendant’s further detention lies
solely within the discretion and power of the judge. Unless the judge grants bail the defendant will
remain in custody pending and during his trial. This is a readily comprehensible system which
causes no problems for the administration of justice.

[2.190] Justices appeal: bail in the discretion of the judge

In R v Peehi (1997) 41 NSWLR 476; 92 A Crim R 539 (CA) the appellant had appealed to
the District Court from the sentence given by the local court. During the judge’s reasons
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Mr Peehi absconded. For that he was convicted by a jury of escape. Appeal dismissed. Once
the appeal began the appellant was in the custody of the District Court.
[2.195] Surety

The court can have no regard to the character or antecedents of the proposed surety. In R v
Barrett (1985) 16 A Crim R 123 O’Loughlin J said (at 125):

In Badger (1843) 4 QB 468, 114 ER 975, Lord Denman CJ made it quite clear that the Court was
not entitled to enter into:

An investigation as to the character or opinions of such bail, provided (the Court) is satisfied of
their sufficiency to answer for the appearance of the party in the amount reasonably required for
that purpose.

Although Badger’s case can not now be considered the law in the United Kingdom (by virtue of
the introduction of the Bail Act in 1976), it must nevertheless, in my opinion, be regarded as the
law in Scuth Australia.

[2.200] Court review of bail
Legislation

QI1d: Bail Act 1980 s 8;

WA Bail Act 1982 ss 54 and 55;
Tas: Bail Act 1994 5 24

NT: Bail Act ss 34-36;

NSW: Bail Act 1978 ss 6307,

Vic: Bail Act 1977 s 18A;

SA: Bail Act 1985 s 15A;

ACT: Bail Act 1992 ss 41-46;

NZ: Crimes Act 1961 ss 379B and 397.

Cases

YSA v DPP(Vic) (2002) 133 A Crim R 368 (Vic CA);

Fernandez v DPP (Vic) (2002) 5 VR 374; 132 A Crim R 270 (CA, Full Bench);
R v Melbourne (2002) 132 A Crim R 318 (SA, Bleby J);
Scrivener v DPP (2001) 125 A Crim R 279 (Qld CA);

Farguar v Fleet (1989) 50 SASR 490; 41 A Crim R 40 (Legoe J);
See also

Beljajev v DPP (unreported, Vic FC, 8 August 1991);

R v Tang (1995) 83 A Crim R 593 (Vic SC, Beach J);

R v Bey (1996) 86 A Crim R 304 (Vic SC, Beach J);

R v Radev (1999) 108 A Crim R 121 (Vic SC, Beach J);

Re Asmar [2005] VSC 487,

R v Naidu [2011] VSC 170.

[2.400] BASHA INQUIRY 183

N Gobbo, “Drugs, Bail and Exceptional Circumstances” December 1998 Law Inst J (Vic)
6].
[2.205] Offence committed while on bail

An offence committed while on bail (or parole) calls for significant punishment.

Bail

R v Richards [1981] 2 NSWLR 264 (CCA);

Pop v The Queen (2000) 116 A Crim R 398 (WA CCA);

R v Wilde; Ex parte Attorney-General (Qld) (2002) 135 A Crim R 538 at 540 [15] (Qld
CA).

Parole

R v Readman (1990) 47 A Crim R 181 (NSW CCA);,

R v Moffitt (1959) 20 NSWLR 114; 49 A Crim R 20 (CCA);

R v Schopield (2003) 138 A Crim R 19 (NSW CCA).

[2.210] Surety

. bail surety is a person who guarantees that the accused will attend court. A promise of
money is usually part of the guarantee.

In Mokbel v DPP (2006) 14 VR 405; 170 A Crim R 179 (Gillard J) Antonios Mokbel had
absconded during a drug trial. His sister-in-law, Renate Mokbel, had been his surety and
guaranteed $1m. She failed in her application to have the bail conditions altered.

BASHA INQUIRY
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[2.400] Meaning

The expression is directed to the power of a judge to allow the defence a dry run
cross-examination in the absence of the jury when a witness was not called at committal.

In R v Basha (1989) 39 A Crim R 337 Hunt J said (at 339):

I have myself in the past permitted an accused to cross-examine a new witness on a voir dire
before he was called in the trial. We have been told that other judges have also done so, prior to
any evidence being called in the trial. Just how the prejudice is to be removed is for the Crown, not
the courts, to determine. On the other hand, of course, the issue of whether the prejudice has in fact
been removed will in the end be for the trial court, not the Crown, to decide.

Followed:

R v Sandford (1994) 33 NSWLR 172; 72 A Crim R 160 at 180-181, 190-191 (Hunt CJ at
CL);

%PP v Bayly (1994) 63 SASR 97; 75 A Crim R 549; 126 ALR 290 at 119-122, 571-573
lsson J);

DPP v Bayly (No 2) (1994) 75 A Crim R 575 at 578 (SA, Olsson J);
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DPP v Denysenko [1998] 1 VR 312; (1997) 91 A Crim R 313 at 316-317, 317-318 (CA),

Strictly speaking, such cross-examination is not a voir dire: see R v Sandford (1994) 37
NSWLR 172; 72 A Crim R 160 (CCA).

[2.405] Not appropriate where trial would be unfair

A Basha inquiry is not appropriate where the accused “would suffer unacceptable
disadvantage or prejudice if now tried on the indictment, in the sense that there is a serioug
risk that her right not to be tried unfairly would be infringed; see Barron v
Attorney-General”: R v Hiroti (1997) 95 A Crim R 72; 140 FLR 366 at 84, 377 (NT,
Kearney ).

The indictment was stayed until further committal.

[2.410] Where witness has not given evidence on a certain topic

In R v Kennedy (1997) 94 A Crim R 341 (NSW, Hunt CJ at CL) the accused was charged
with sexual offences against a girl, then 13 years old. She had not spoken about dates or
places. His Honour ruled (at 351):

There is available a procedure, now known as a Basha inquiry, by which the applicant would be
able to cross-examine the complainant in order to investigate, in advance of her evidence at the
trial, whether she can say more than the police have so far been able to extract from her as to when
and where these offences are alleged to have occurred. Provided that the investigation is strictly
limited to those two issues, the procedure would be both permissible and useful.

[2.415] Effect of legislation curtailing committal withesses

The result of legislation curtailing committal witnesses may result in a stay of the trial or a
Basha inquiry.

In DPP v Tanswell (1998) 103 A Crim R 205 (NSW CA) Sheller JA giving the l=ading
judgment said (at 211):

There was nothing in the legislation to suggest that the legislature intended to allow. the defendant
to override the informant’s discretion by forcing the informant to tender more witi=sses than the
informant in the proper exercise of that discretion, decided would be tendered. The right of the
informant to decide what witnesses would be tendered in the informnis case was well
entrenched. A stay of the proceedings might result if the discretion was nct properly exercised and
the prosecutor’s failure to call a witness in the committal proceedings created a prejudice which
was not otherwise cured by the Crown: R v Basha (1989) 39 A Crim R 337 at 341.

BATTERED WOMAN SYNDROME
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[2.600] Definition

Battered woman syndrome is not a fomal defence. Tn R v Rusjanjic (1991) 56 SASR 114;
53 A Crim R 362 (CCA) the accused were under the dominion of a man named Hill. He
required them to detain a third woman, Patricia Hunter. After he had beaten Hunter, Hill
later died. The accused were convicted of false imprisonment and causing grievous bodily
harm. The trial judge had disallowed expert evidence of the syndrome.

[2.605] BATTERED WOMAN SYNDROME 185

King CJ said (at 118; 366):

[ gather from the literature that the idea of the battered woman syndrome was pioneereq by
Dr Lenore Walker in a publication entitled The Battered Woman (1979). She is the author of The
Battered Woman Syndrome (1984). It now appears to be a recognised facet of clinical psychology
in the United States and Canada. It emerges from the literature that methodical studies by trained
psychologists of situations of domestic violence have revealed typical patterns of behaviour on the

art of the male batterer and the female victim, and typical responses on the part of the female
victim. It has been revealed, so it appears, that women who have suffered habitual domestic
violence are typically affected psychologically to the extent that their reactions and responses differ
from those which might be expected by persons who lack the advantage of an acquaintance with
the result of those studies.

Repeated acts of violence, alternating very often with phases of kindness and loving behaviour,
commonly leave the battered woman in a psychological condition described as “learned
helplessness™. She cannot predict or control the occurrence of acute outbreaks of violence and
often clings to the hope that the kind and loving phases will become the norm. This is often
reinforced by financial dependence, children and feelings of guilt. The battered woman rarely seeks
outside help because of fear of further violence. It is not uncommon for such women to experience
feelings for their mate which they describe as love, There is often an all pervasive feeling that it is
impossible.to escape the dominance and violence of the mate. There is a sense of constant fear
with a perceived inability to escape the situation.

In R v Chaay (1994) 72 A Crim R 1 (NSW CCA) Gleeson CJ said (at 11):

I auote a recent article commenting on the decision in Ahluwalia [1992] 4 A1l ER 889; 96 Cr App
R 133 (D Nicholson and R Sanghvi, “Battered Women and Provocation” (1993) Crim LR 728 at
730):

According to research and many cases themselves, battered women tend not to react with
instant violence to taunts or violence as men tend to do. For one thing, they learn that this is
likely to Tead to a bigger beating. Instead, they typically respond by suffering a “slow-burn” of
fear, despair and anger which eventually erupts into the killing of their batterer, usually when
he is asleep, drunk or otherwise indisposed.

[2.605] Avoiding stereotypes
In Osland v The Queen (1998) 197 CLR 316; 159 ALR 170 Kirby J said (at [158]):

Avoiding stereotypes: Care needs to be taken in the use of language and in conceptualising the
problem presented by evidence tendered to exculpate an accused of a serious crime on the ground
of a pre-existing battering or abusive relationship. As evidence of the neutrality of the law it should
avoid, as far as possible, categories expressed in sex specific or otherwise discriminatory terms.
Such categories tend to reinforce stereotypes. They divert application from the fundamental
problem which evokes a legal response to what is assumed to be the typical case.

And later (at [161]):

As a construct, BWS may misrepresent many women'’s experiences of violence. It is based largely
on the experiences of Caucasian women of a particular social background. Their “passive”
responses may be different from those of women with different economic or ethnic backgrounds.
This was recognised by the Supreme Court of Canada in R v Maloft (1998) 155 DLR (4th) 513 at
528.

It is possible that those women who are unable to fit themselves within the stereotype of a
victimised, passive, helpless, dependent, battered woman will not have their claims to self-defence
fairly decided. For instance, women of colour, women who are professionals, or women who might
have fought back against their abusers on previous occasions, should not be penalised for failing to
accord with the stereotypical image of the archetypal battered woman.
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[2.610] Expert evidence is to be admitted

In Lavalee v The Queen [1990] 1 SCR 852; 55 CCC (3d) 97 the Supreme Court of Canada
said (at 871-872; 112):

Expert evidence on the psychological effect of battering on wives and comimon law partners must
it seems to me be both relevant and necessary in the contexi of the present case. How can the
mental state of the appellant be appreciated without it? The average member of the public (or of
the jury) can be forgiven for asking: Why would a woman put up with this kind of treatment? Why
should she continue to live with such a man? How could she love a partner who beat her to the
point of requiring hospitalisation? We would expect the woman to pack her bags and go. Where is
her self respect? Why does she not cut loose and make a new life for herself? Such is the reaction
of the average person confronted with the so-called “battered wife syndrome”. We need help to
understand it and help is available from trained professionals.

Osland v The Queen (1998) 197 CLR 316; 159 ALR 170 Gaudron and Gummow JJ said:

[56] [E]xpert evidence of heightened arousal or awareness of danger may be directly relevant to
self-defence, particularly to the question whether the battered woman believed that she was at risk
of death or serious bodily harm and that her actions were necessary to aveid that risk. And, of
course, the history of the particular relationship may bear on the reasonableness of that belief.

I

=

[57] Given that the ordinary person is likely to approach the evidence of a battered woman without
knowledge of her heightened perception of danger, the impact of fear on her thinkin g, her fear of
telling others of her predicament and her belief that she can’t escape from the relationship, it must
now be accepted that the battered wife syndrome is a proper matter for expert evidence. Such
evidence has been received in South Australia, New South Wales, England and the United States of
America. And in R v Lavailee [1990] 1 SCR 852; 35 CCC (3d) 97 the Supreme Court of Canada
accepted that the battered wife syndrome was a proper matter for expert evidence.

[58] As with expert evidence generally, a trial Jjudge should direct the jury that it should decide
whether it accepts evidence given with respect to the battered wife syndrome. As was pointed wit
in R v Lavellee [1990] 1 SCR 852; 55 CCC (3d) 97, however, the issuc is not simply whether (1=
accused is a battered woman. Rather, the issue is usually whether she acted in self-defence and, if
not, whether she acted under provocation. They are issues which arise in the factual context uf the
particular case. If it is not otherwise obvious as to how the evidence of battered wife cyndrome
may be used, it should be related to those issues in the factual context in which thav ocecur.

Kirby J said (at [167]):

[Elxpert testimony about the general dynamics of abusive relationships is 2dmissible if relevant to
the issues in the trial and proved by a qualified expert. The greatest relevarce of such evidence will
usually concern the process of “traumatic bonding” which may occur in abusive relationships. This
phenomenon has been observed in the circumstances to which evidence of BWS may relate. But it
has also been described as between battered children and their parents, hostages and their captors
and prisoners in a concentration camp and their guards.

Other cases

Rv J(1994) 75 A Crim R 522 (Vic CCA);

R v Singleton (1994) 72 A Crim R 117 (NSW, Irvine J);

R v Malori [1998] 1 SCR 123; 155 DLR (4th) 513; 21 CCC (3d) 456 (SCO).

Issues are self defence, provocation and duress

In R v Runjanjic (1991) 56 SASR 114; 53 A Crim R 362 (CCA) King CJ said (at 122; 370):

[ can see no distinction in principle between the admission of expert evidence of the battered
woman syndrome on the issues of self defence and provocation and on the issue of duress.

See also

Osland v The Queen (1998) 197 CLR 316: 159 ALR 170 (HC) per Gaudron and
Gummow JJ (at [58]).
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[2.615] Self defence

Self defence was an issue in:

o R v Lavalee [1990] 1 SCR 852; 55 CCC (3d) 97 (SCC) where the accused shot
dead her retreating male partner who had assaulted and threatened her;

o Rv Chhay (1994) 72 A Crim R 1 (NSW CCA) in which the trial ju_dge had_ directed
the jury on self defence and provocation. The accused was .Con\ncted of murder.
The appeal was allowed because the direction on provocation h_ad been wrong.
Note however that the Court of Appeal did not say that self defence should not
have been left to the jury;

Secretary v The Queen (1996) 5 NTLR 96; 107 NTR 1;' 131 FLR 124; 86 A Cnm‘
R 119 (CCA) in which the accused shot dead her sleeping husband. The Court of
Criminal Appeal found the trial judge was wrong not to have left self defence to
the jury; (On retrial she was acquitted of all charges.)

R v Graveline [2006] 1 SCR 609; 266 DLR (4th) 42; 207 CCC ('_?r_d) 481 (SCC).
The ;judge directed the jury on self defence though such a proposition was weak.
Avtomatism was the proper defence. The accused was properly acquitted.

[2.6207~ Provocation

Povocation was used as a defence in:

£ v Ahluwalia [1992] 4 All ER 889; 96 Cr App R 133 (CA).
R v Chhay (1994) 72 A Crim R 1 (NSW CCA).

R v Thornton (No 2) [1996] 2 All ER 1023; [1996] 2 All ER 1023; [1996] 2 Cr App R 108
(CA).

See also

Provocation at [16.7800].

[2.625] Duress

Duress (and compulsion under the Criminal Code s 20) was held to be a defence in Rice v
McDonald (2000) 113 A Crim R 75 (Tas, Slicer J).

See also
Duress at [4.5900].

[2.630] Property offences

In R v Lorenz (1998) 146 FLR 369 (ACT) Crispin J held that the battered woman syndrome
was no defence to thefts from a supermarket.

In Rice v McDonald (2000) 113 A Crim R 75 (Tas) Slicer I held that the syndrome was a
defence to stealing and making a false report to police.

[2.635] Sentence

R v Casotti (1994) 74 A Crim R 294 (Vic CCA);

R v MacKenzie [2002] 1 Qd R 410; (2000) 113 A Crim R 534 (CA);
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i ivi as decided on the basis that, even if
el - had power to waive the privilege. The case was > basis :
the 11@”ldﬂt01; ?o c]rjrant a declaration on such a point in the course of a cqmjmttdl ploccedlng, t‘he
there b p;?\;rhou]dbbe refused, as the importance or significance of the evidence was unclear: (see
deelart " JA at 216 and Mahoney TA at 219).
per

(1978) 142 CLR 1 Gibbs ACJ continued as follows at 25:

[4.335] Date of death
See also
Causation (Year and a day rule) at [3.770].

In Sankey

[n my opinion
in the presem

it would be within power to grant a declaration of the kind sol_lght by Mr gan_l{_(ey
case. It seems to me that when an informant has properly _reqmred tﬂe produc ion
a of an admissible document, and the Com.monw:_ealth has _objected to the pro ucFlon
e t on the ground that the public interest requires that it should not be d1sclos:ed,
Of' o d?'(]:;imte nre vard the Commonwealth as asserting, against the informant as well as against
e c:/‘1-'10 ht’% to withhold production of the document, and that in those circumstances the
lhiftojg;, gowegr to grant declaratory relief if the objection is held to be untenable.
co .

DECLARATION

o7 i3 o e
Extent of remedy ........cocooovveeeon,

Exceptional cases .....
Form of application

[4.500] Definition

A ’ . | - 5 peri() court on [aW or -g S. [4' ]

The court will limit its intervention to exceptional cases. In Anderson v Attorney-General
e cO

[4.505] Extent of remedy (NSW) (1987) 10 NSWLR 198; 27 A Crim R 103 (CA), Kirby P said (at 200

The jurisdiction.of the Court to make a declaration of the law applicable to the indictment against
In Ainsworth v Criminal Justice Commission (1992) 175 CLR 564; 106 ALR 11; 59 A Crim S

he claimani was not disputed by the Attorney-General. However, the courts]’1 disim.'i{‘ina_tiﬁnel(iV ﬁg
- < i in circ edi i rge of a judg
R 255 Mason CIJ, Dawson, Toohey and Gaudron JJ said (at 581-582 (CLR), 22 (ALR)); «0 in criiinal cases, particularly in circumstances where proceedings are in charg i

It is now accepted that superior courts have inherent power to grant declaratory relief. It is g
discretionary power which “[i]t is neither possible nor desirable to fetter ... by laying down ruleg
as to the manner of its exercise”, (Forster v Jododex Austr Pty Lid (1972) 127 CLR 421, at 437,
per Gibbs J). However, it is confined by the considerations which mark out the boundaries of
judicial power. Hence, declaratory relief must be directed to the determination of legal

i< vury moment is beginning the trial, has been frequently stated. _Courts smich as thls ‘w11% 111?11155
. lh:q-v‘“j' ntion to special cases. They will intervene only in the “most ) cxaept]on‘q
U?:‘. ‘Httﬂr‘:gsr see Gibbs ACT in Sankey v Whitlam (1978) 142 CLR 1 at 25, or for “some spcclal‘
o (1bid, Mason J at 82); sce also Bacon v Rose [1972] 2 NSWLR 793 at 797; Bourke ’
Ezfﬁﬁmn [19’77] ll NSWLR 470 at 479: Barton v The Queen (1980) 147 CLR 75 at 104 and Lam.
v Moss (1983) 49 ALR 533 at 545.

controversies and not to answering abstract or hypothetical questions (see In re Judiciary and
Navigation Acts (1921) 29 CLR 2357). The person seeking relief must have “a real intersqr )
(Forster (1972) 127 CLR, at D 437, per Gibbs I; Russian Commercial and Industrial Bank v Brify
Bank for Foreign Trade Ltd [1921] 2 AC 438, at p 448, per Lord Dunedin) and relief wili nnt he
granted if the question “is purely hypothetical”, if relief is “claimed in relation to circinscances
that [have] not occurred and might never happen” (University of NSW v Moorhouse (:975) 133
CLR 1 at p 10, per Gibbs I) or if “the Court's declaration will produce no foreseeable
consequences for the parties” (Gardner v Dairy Industry Authority (NSW) (1977 52 ALIR 180 at
p 188, per Mason J; see also p 189, per Aickin I; 18 ALR 55, at pp 69, 71 respectively). See also

iggs v 4: 95 A Crim R 349 (FC);
An account of Sankey v Whitlam (1978) 142 CLR 1: 21 ALR 505 isn Rozenes v Beljajev Biggs v DPP (1997) 17 WAR 534; 9 1. |
(1995) 1 VR 533; 126 ALR 481 (FC) in which the court said (at 565-570; 518); Coleman v DPP (2002) 5 VR 393; 132 A Crim R 255 (CA);

In Sankey (1978) 142 CLR 1 the High Court had to consider whether it was appropriate for Tez v Longley (2004) 142 A Crim R 122 (NSW, Shaw I).
declaratory relief to go in the course of committal proceedings on private informations in relation ‘ ’

to a claim that certain Crown documents were privileged from production pursuant to the
informant’s subpoena. The court confirmed the wide power to grant declaratory relief (see per
Gibbs ACJ at 25-6, Stephen I at 79-80, Mason I at 81-83 and Aickin J at 103 agreeing with
Stephen I) including relief in respect of cornmittal proceedings. The difficult question was whether

in the circumstances declaratory relief mi ght go in relation to a matter of evidence. Gibbs ACJ put
the question thus at 25:

Samuels JA (at 204) and McHugh JA (at 206) joined those sentiments.

In R (Rusbridger) v Attorney-General [2004] 1 AC 35’:"; [2003_] 3 WLR 232; [20(')33-?1 illl
ER 784 (HL) the Guardian newspaper sought a declarauonlthat it would not commit reas 1
by advocating a republic to replace the monarchy. Declaration refused. Case not exceptiona

enough.

[4.515] Form of application |
A form of application for declaration can be seen in Ebatarinja v Deland (1997) 92 A Crim
R 370 (NT, Mildren J) (at 373):

3. A Declaration that no criminal proceedings for 0ﬁ'enc§s gl}egf_:d to have occu_rr_ed onfthe
B 21st day of February 1995 be taken against the plaintiff without the provision of an
adequate interpreter.

The question whether the power to grant declaratory relief extends to enable the court to
declare that particular evidence is admissible or inadmissible, or that the evidence led by an
informant is sufficient to make out a prima facie case, is a much more difficult one, because it
is not so clear, in such cases, that the plaintiff has any “right”, even within the widest sense of
that word, in respect of which he can seck relief. Grave doubts on this point were expressed by
Hutley JA (with whom Moffitt P agreed) in Acs v Anderson [1975] 1 NSWLR 212 at

i 5 ati ; this Honourable Court may deem fit.
pp 215-217, but I need not consider whether there would be power to grant declaratory relief in 5. Such other Declaration as this
all such cases.

i imi eedi fences alleged to have occurred on the
eclaration that no criminal proceedings for oﬂcn_ue_s alleg _
* gsl? fi(;iy of February 1995 be taken against the Plaintiff until he can be communicated

with adequately.

The question in Acs [1975] 1 NSWLR 212 arose in the course of a committal and concerned the
power of a liquidator to waive legal professional privilege concerning conversations of a former
solicitor of the company. The magistrate having ruled against waiver, a declaration was sought that
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515 |
DEFENCE |
[4.7%1 720] |
‘ lv"/"’—-_-_f : ‘ance which is supported by the
that a judge is bound to direct the jury as to a detemen“tfg; nipd (53 O st search
DEFENCE e wgrstei;n:;t advanced by the accused; .. But this %oestgol‘;u?:ﬁem to the jury as possible A
idence DU iy ations of the evidence in order
How 2 defence is TaiSed ........wvrommeemmmmomoon o eioem oo ] E:; mind for fanciful interpretations o
Proof on balance of probabilities .............................

Defence fairly supported by evidence but not fanciful
Duty of defence counsel ...........ooocooeoee

: roved: i
Defence to be negated .............oooooommmrvmoovv ApP i 113, 6 R i w18 (5] O ‘
Prosecution not to rebut fancy defences R v Skerriit

l e [ n the ud ° h
1 9; v R 4[ CA I.;]t‘.]e .], vl _] gme!lt U{ the cour t, ‘}ald il al a

.1 udge is (at 419): _ - £ to the charge is put it
F. J]l;i'g 4 to see that an issue of fact which is capable of providing a defence
[4.700] How a defence is raised [O]bhge
In R v Taylor [1967] 2 NSWLR 278; 85

39!) P S 3()2 A I beforc e )‘ -3, ‘ 1].
h T (53 % V. (5] ni 1 pp 8, 194 A
i inati = d Mancini v DP 1 2 AC
I fﬂf th 1T det mination: vi J 94 o a .; ] 3
i E % LUVESE y ]. 1 Q = at 3 3 9 2, [:R i .-‘. | ‘
WN ( ) N W (CC ) 1t l sai ] (a . ) R Vv : 2 5 G}bbs J sai (a[ 118)_
): ] ]n Virg v lhe Queen ( 9;8) |41 CLR 88, 18 ALR .7 ’ - (‘i ‘
al d()ubt as to Whethel there -lS Sllﬁ:lc'ent mate[lﬂl to raise .SUC][ an 18sue Sll(buld leave
A .Udges ]f any :
Lhe jSSUe to tllev _]lll)“

. y (& a‘CuSed
I e ot al ke (8] 1
nces ])ﬂ.[‘thl.l al y h S S d o do so by counsel Lo th C
j defe *

[Tlhe “defence” must be raised by the accused in the sense that he must
evidence in either the Crown case or his o

and not speculation, at least to infer
once there is material to so raise
principles applicable as to when a

be able to point
wn case from which it is open to the Jury, by inferenge
that in fact he honestly believed the woman consented, but thy
the matter, the ultimate onus rests on the Crow

n, so that the See also
direction should be given and the directions wh

ich should pe (1958) 100 CLR 448 at 459;
given as to onus of proof are the same principles as are applicable in respect of other so-called RHOW )~ ALR 275 at 117 (CLR);
“defences”, such as self-defence, the defence of automatism and provocation under the commgy Vo The Queen (1978) 141 CLR 88; 18
law. BN
Approved:

+y Lane [1983] 2 VR 449 at 456 (CCA);

) h ( ) (W ) (a ) ZBCE c vV 3

.! (CLR);
[TThe statement of the law formulated by Moffitt J in R v Taylor [1967] 2 NSWLR 278; 85 "7y ! 1994) 62 SASR 460 (CCA);
(Pt 1) NSW 392 ... is the law of the Code. R v Giliman (
R v Hawes (1994) 35 NSWLR 294 (CCA).
[4.705] Proof on balance of probabilities
Generally

e counsel
4.715] Duty of defenc ; thers agreed,
[ Youssef (1990) 50 A Crim R 1 (NSW CCA) Hunt J, with whom the others ag
S8
In Sodeman v The King (1936) 55 CLR 192 Dixon J said (at 216): gzlug (‘;t g;"f?
Where by statute or otherwise the burden of disproving facts or of proving a particular issue is

. 1 y T1 y Ca ry p [JTO eviaen ... ITOM
j nable i caured to sati I 9 he 4 a d . . Vi :[ o “ i
1L £}
g ; cient : he b nal In ev
sonab doubt I 18 suff S i e case e accuse l){)d]s an evidentia onus Lo poin {0 OrI (l 1ce eV dence )]

extent as is - if b e satisfie Ierﬂ in the san 5 ]e
cquir ed m ﬂ e f f 3 L€ Inanmner a (l o th W h it cou 1 be 1r ferred 1at as 1 (] pu it — there is at ]eﬂ'S[ a reaSUﬂab
proot of a civil issu € SAMEe i — daB WDUld pf fﬂf to 2 tit :
. ‘. | | | ‘ YOS Y < ct of the dLCuSed was aCC]denT.a.l, or that it was p](W()k.ed or done
S ) . blbl“ that, or exampl i the a .
‘fkpphca ‘. | z | | i Se].f—defe]’lce. cf Pur .’CGSS v C} ”fend(:’il (1965) 114 CLR 64 at l(lg 171
thIl 7

Followed:

ic, Nathan J).
im R 337 at 341 [22] (Vic, Na
R v Wilson (No 2) (2007) 169 A Crim R 553 at 567 [69] (SA CCA); B 5 Olcer (200%) 145 A Crim

: : atism cases.
R'v Tween [1965] VR 687 (FC) per Pape J at 701. Both of the above were automatis

[4.710] Defence fairly supported by evidence but not fanciful

[4.720] Defence to be negated
In R v Tikos (No 1) [1963] VR 285 (CCA) Sholl T said (at 289):

& E i O -» -S n t}l e ld nce.
h p Or 1mu neg iV S0-C l ed def(‘:]:lce lf 'llCh defenc
[ (&4 i’Oset.llll S a € a a l g e 18 rai e(l 1 e evidaenc

i A), Hunt J delivering the
i 31; 56 A Crim R 424 (CCA),
[Tlhe trial judge is not bound to leave merely fanciful theories, which nothing in the evidence In R v Abusafiah (]991) 24 NSEIS‘)R 5
fairly supports, just in case counsel may later argue on an a i e s, I

ppeal that they ought to have been put. o accused (such as duress, self-defence
But anything which may conceivably be thought by a reasonable Jjury to be a serious possibility (I]n all cases in which a so-called “sdefence” is r;medl’?y_m;tggcgn  reasonable possihilit that the
should be dealt with by the jury. . ‘ssue is whether the Crown has elimin e

or provocation), the 1ssue i

Followed:

n n, as the case may .
cte nder ress or in elf p 'V 1 s
accused a d und daua } K] (le[e 1ce Or u 1de rovocatio a a e

R v Bozikis [1981] VR 587: (1980) 5 A Crim R 58 at 596, 76 (CCA).

Approved in the following duress cases:
In R v Payne [1970] Qd R 260 (CCA) the court

] i 8 at 271 (Vic CA);
said in a joint judgment (at 264): R v Lancigna (1996) 84 A Crim R 268 a

__
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R v Zaharias (2001) 122 A Crim R 586 at 598 [69] (Vic CA).

[4.725] Prosecution not to rebut fancy defences

The warning that the prosecution cannot rebut the remote defence comes from Thompsop

The King [1918] AC 221; [1918-1919] All ER Rep 521; (1917) 13 Cr App R 61 (HL)
Lord Sumner said (at 232; 526; 78): '

The prosecution cannot credit the defence with fanc

y defences in order to rebut them at the Oufse
with some damning piece of prejudice.

Approved:

Killick v The Queen (1981) 147 CLR 565; 37 ALR 407 per Gibbs CJ,

Murphy and Aickip 11
at 571,

Perry v The Queen (1982) 150 CLR 580 per Gibbs CJ at 588.
But the prosecution can lead evidence to rebut an anticipated defence,
R v J (1996) 88 A Crim R 399 (Vic CA) per Southwell AJA at 406,

That rebuttal evidence might show a criminal propensity. In Makin v AG (NSW) [1894] A¢
57 (PC) Lord Hershell said (at 68):

[TThe mere fact that the evidence adduced tends to shew the co
render it inadmissible if it be relevant to an issue before the 7
bears upon the question whether the
were designed or accidental, or to re

mmission of other crimes does not
ury, and it may be so relevant i it
acts alleged to constitute the crime charged in the indictmen
but a defence which would otherwise be open to the accused,

[4.730] Onus of proof

Most defences must be disproved by the prosecution
Two exceptions are insanity and diminished res
exceptions on the balance of probabilities.

once they are raised by the evidence,
ponsibility. The defence must prove'these

Uniform Evidence Acts s 141(2) gives legislative effect to this standard of prouf.

141 Criminal proceedings: standard of proof

(2) In a criminal proceeding, the court is to find the case of a_dctendant proved if it is
satisfied that the case has been proved on the balance of probehiiities.

The term “criminal proceeding” is defined in Dictionary Part 1.
criminal proceeding means a prosecution for an offence and includes:
(a) a proceeding for the committal of a person for trial or sentence for an offence; and
(b) a proceeding relating to bail;

but does not include a prosecution for an offence that is a prescribed taxation offence within the
meaning of Part III of the Taxation Administration Act 1953,

[4.735] Defence duty to disclose

Some legislation requires the defence to disclose so

me of its evidence to the prosecution.
That duty is in addition to giving notice of alibi.

See also

Alibi at [1.3800]; and Disclosure at [4.2800].

[4.725]'

o A

I
DEFRAUDING .
[4.915)
.—__.-—-—-—-_-_-—7
DEFRAUDING —

T —— [4.905]
Offf{ncé?o-l.l. ................................................................................................. i
B e —————— e [4.915]
A [4.920]
Examples -

Qther references

[4.900] Offences

yarious statutes make defrauding an offence.

[4.905] Legislation

Cth: Criminal Code Act 19
Law s 596;

Qld: Criminal Code s 643;

05 ss 133.1 — 135.5; Bankruptcy Act 1966 s 6, 263; Corporations

1111 & ,i 4“ 5
WA Cri.’nlﬂal Lode 8 9 |
T C i l?’ I CO e —: i 7257' E] rdenre ACI ]910 S 06,
a8: FLTerte [z SS 2 5“ 25 2 2 5

NT: (riminal Code ss 227 (deception), 284 (conspiracy to defraud);
yic. Property Law Act 1958 ss 172-173;

§A: Criminal Law Consolidation Act 1935 5 195; .

ACT: Criminal Code 2002 ss 325-336; Crimes Act 1900 s 114D.

[4.910] Definitions

; 4 (HL) .
In Welham v DPP [1961] AC 103; [1960] 1 All ER 805; 44 Cr App R 124 (HL)
Lord Radcliffe said (at 123; 808; 141):

i rauding i s doing 8 ing to someone.
ires a person as its object: that is, detraudm_g 1nvolves_ doing .:sd(irntft:lt:l];gtainmg .
i ?qm:: ir: tEe Lnature of thiilgs it is almost invariably ‘assocmted wi e
A(lt a[r):'izﬁ‘ge for the person who commits the fraud, it is the effect upon the person
ady mits the fraud
of the fraud that ultimately determines 1ts meaning.

Followed:

f : 1032; 60 Cr
Scott v Metropolitan Police Commissioner [1975] AC 819; [1974] 3 All ER
App R 124 (HL). | S
In Spies v The Queen (2000) 201 CLR 603; 173 ALR 52?7;8 ]1)1.3 A Crim R 448, Ga ,
McHugh, Gummow and Hayne 17 said (at 630; 550; 470 [ :

: st mean that a
The decision in Scozt [1975] AC 819; [1974] f‘LA}l.EelE 1 I(zSSéci(s)qurﬂz;pf%]ﬁ \i}ii ﬁg&qinman o
;on may also be defrauded without being decerved. 1L yadly
gle]f:;gino “d{;frauding”, deceit is not a necessary element of that offence.
(=]

i g fence: leod v The
The statute will determine whether dishonesty 1s an df':me;{lt;f;he offence: Macleod v
Queen (2003) 214 CLR 230; 197 ALR 333; 140 A Crim ;

[4.915] Examples

i : 1lant
In R v lannelli (2003) 175 FLR 96; 56 NSWLR 247, _139 A Cr'un R 1' n(g;ﬁlltlltlz sgffﬁons
was convicted of defrauding the Commonweal_th by fallm_g to pay tax _1d. e e o
on companies she controlled. Held: (analyzing authorities) the evide
offences. Appeal allowed. Acquittal entered.
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[4.920] Other references

See also

Dishonesty at [4.3400]; Property offences at [16.6500]; and White collar crime at
[23.300].

Justice delayed is justice denied
Legislation ...........c.oeuiioommoieiioeeeeeeee e
Delay caused by court processes .
Stay: general principles ..............
Application of stay PrinCiples ........oo.oovooeeeoeeeeoeooeeooeoeooooooo
Where a stay is refused a jury warning may be necessary .
Difficulty in testing prosecution witnesses on credibility ....
Possible alibi lost by delay .........ocooooveeeeen,
Judge’s warning to the jury: propositions .........................
Prosecution evidence needs close and careful scrutiny ....
Delay in giving judgment .........ccoocooowoeoooioeno
Time does not run against the King
Delay warning in legislation ...............
No retrial after substantial delay
Effect on sentencing
Other references

[4.1100] Justice delayed is justice denied

In R v Lawrence [1982] AC 510; [1981] 1 All ER 974; 73 Cr App R 1 (HL) Lord Hailshar»
said (at 517; 975; 3): !

My Lords, it is a truism to say that justice delayed is Justice denied. But it is not merely the amxiery
and uncertainty in the life of the accused, whether on bail or remand, which are affect=d “/here
there is delay the whole quality of justice deteriorates. Our system depends on the recelisction of
witnesses, conveyed (o a jury by oral testimony. As the months pass, this recollection Aecessarily
dims, and juries who are correctly directed not to convict unless they are assurec of the reliability
of the evidence for the prosecution, necessarily tend to acquit as this becorics less precise, and
sometimes less reliable. This may also affect defence witnesses on the oprosis side.

The delay in this motor accident case was 11 months.

In R v Dupas (2006) 14 VR 228; 170 A Crim R 172 (Coldrey J) the alleged murder was
nine years before trial. His Honour, the trial Judge, allowed a direct presentment without
committal. A Basha inquiry would suffice. His Honour said (at 233; 177 [32)):

The catchery “justice delayed is justice denied” is not limited to a defence perspective.

In R v Johannsen and Chambers (1996) 87 A Crim R 126 (Qld CCA) the accused were
charged in 1994 with a murder 20 years before. Much of the police brief was lost including
early exculpatory statements of a now-important prosecution witness, the records of
interview, police running sheets and notebooks and numerous related records of interview.

The trial judge refused a permanent stay. The appeal was allowed and

a permanent stay was
granted.

[4.1105] Legislation

Some legislation provides that a person charged with a criminal offence is entitled to be
tried without unreasonable delay.

Vic: Charter of Human Rights and Responsibilities Act 2006 s 25(2)(c);
ACT: Human Rights Act 2004 s 22(2)(¢);

519
DELAY

[4.1115]

\z: New Zealand Bill of Rights Act 1990 s 23(2).

See 2150
Abuse of

[4.1110] Delay caused by court processes

] ; R 533: [1995] 4 All ER 533 (PC)
te [1996] 1 AC 397; [1996] 1 Clr App : 33
ellantBI{fzﬁwbize[n sen]tenced to death in Trinidad and Tobago. Appeal processes had
g;e?lpgonsiderable time. Lord Goff said (at 413; 542; 592):

at the mere fact that the appellant takes advantage of the appellate.Erotczcil(l)r;ieogzzi ;g
3 i e If debar him from claiming that the delay involved hasrcontn ute s

g v HOt'OT S hts. But if the delay has occurred as a result of explcntmg’t e av. e

bty -'ch can be described as frivolous or an abuse of the court’s process, the

res in a manner wWhi R ; . disregarded.
gr?z'i;qllrlllcuned cannot be attributed to the appellate process and is to be disreg
e

process at [1.1000]; and Stay at [19.5900].

In Guerrad v

It follows th

See also
Flowers v The Queen [2000] 1 WLR 2396 (PC).

[4.1115] Stay: general principles

1 : 77, 11989
In Javo v District Court (NSW) (1989) 168 CLR 23: 41 A Crim R 307; 87 ALR 3T ]
k 3 . .
PLA 46 Mason CI said (at 33-34; 583-584): e
factors which need to be taken into account in deciding Whetl‘lt‘fl' a I‘Jc[_'malrienf 5122;1; piﬂmmal
Tl-!de rati) vindicate the accused’s right to be protected against tﬁltalmeas in tl eC :feu B O
b i i i thich will cover every case.
inos cannot be precisely defined in a way W : i
pmceeldlm%;clcjgg (;uch mpattcrs as the length of the delay, th_e reasons for the dt%la},;:cglues :é:cuse
g:f;éisi{»ility for asserting his rights and, of course, the prejudice suffered by the )
. ; i : i f suc
Tn any event, a permanent stay should be ordercc_i only in an exireme case and the making of §
a[r11 orﬂer on ihe basis of delay alone will accordingly be very rare.

in bringi secution ¢ judic accused.
There are numerous reasons that delay in bringing ahpros,ecutlgrlL Larrliopzlrggu\ilﬁ; 211: s
i it diminishes t ity for the accused to rma
ortantly it diminishes the opportunity - ; ! ‘ e
lt\hfossttr]j)llllp est defyence in our system of law: alibi. Accused faced w_1th t'he pr?tspecctoﬁi‘mmei
e ired %OL trace their whereabouts years, and often decades: eaxhe_r, arg 0 ;cl; oo
S?tlkll insurmountable problems in establishing and proving their location at a parti P
in time. ™ ‘
elevant
More generally, the frailty of the human memory and the redpce?l abgltyti tocggiz:lsefng o
documcentary aI,ld other exculpatory evidence means that the likelihoo pd_a Syt
to accurately determine the circumstances surroum_:lmg an alleged e\_fent_ 1gntr; ; foqecution
assage of time, A particular problem is the inability to cross—epfanunez :’1 Dee]a pne(;egsarﬂy
I\Jvit}lesses: Carver v Attorney General (NSW) (1987) 29 A Crim R 24. y g

increases the chance of an inaccurate result.

; im R 127
McHugh JA in Aboud v Attorney General (NSW) (1987) 10 NSWLR 1;6}?31 : snloﬁl (?jrgn;rc_mal
stresse?i fhat a speedy trial is also desirable in order to @@nlﬁ I be Al e
incarceration: reduce the anxiety of the accused and minimise ‘ fe Eih fxistence s
reputation ar;d economic interests. Thus, there are sm_md _reasc‘)ns or -e:trials onoe o e
tight to be tried without unreasonable delay - substantive justice requir
quickly as possible after the event.

Yet, this right too is given lip service by the courts, s much so ttiat 12 1;; tqlz: ;s%ictjzfg ;h'e;
rig};t to a fair trial which is most regulally dlsre_garded b_y chL e}ga5 77}-i‘[193.9] i
District Court (NSW) (1989) 168 CLR 23; 4? A Crim R 307; 87 Al ’ Stl‘,l o
Brennan J, at 49, noted that there are sound justifications for granting y

unreasonable delay:
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[4.1120]
—

When serious delay is attributable to the prosecution and an accused has been prejudiced thEreby
the courts are tempted to offer the remedy of a permanent stay. |

Despite this, His Honour, at 49, significantly limited the circumstances where a stay coulq
be granted. A stay is only appropriate where the accused can show that:

The lapse of time is such that any trial is necessaril

y unfair so that any conviction would bring the
administration of justice into disrepute.

The right to be tried without unreasonable delay has only be exercised in little more than g
handful of cases, casting into doubt the substabtive commitment to the principle. A
Productivity Commission report in early 2010 revealed that only one Australian jurisdiction
(Western Australia) met the generous national benchmark of finalising cases within twg
years: Productivity Commission, “Report on Government Services 2010 (2010):
http://www.pc.gov.au/_data/assets/pdf‘ﬁ16/0004/93928/24-chapter7.pdf. In Victoria ang
New South Wales the delay between charging an accused and the trial is more than two
years in approximately 10 per cent of cases.
[4.1120] Application of stay principles
The cases where a stay was ordered are:

R v Littler (2001) 120 A Crim R 512 (NSW CCA):

Salmat Document Management Solutions Pry Ltd v The Queen (2006) 199 FLR 46; [2006]
WASC 65;

R v Smith (2000) 117 A Crim R 1; [2000] QCA 443;

R v Davis (1995) 57 FCR 512; 81 A Crim R 156 (FCA);
R v Johanssen (1996) 87 A Crim R 126 (Qld CA);

Ross v Tran (1996) 87 A Crim R 144 (Vic, Nathan J);

R v Aitchison (1996) 90 A Crim R 448 (ACT, Higgins I);
Commonwealth Service Delivery Agency v Bourke (1999) 75 SASR 299; [199y] SASC 154
R v Reeves (1994) 122 ACTR 1; 121 FLR 393.

Examples of cases where there was held to be not to be overwhelriing

2 prejudice include;

Longman v The Queen (1989) 168 CLR 79; 43 A Crim R 463; 64 ALIR 73: 89 ALR 161;
[1989] HCA 60;

Breedon v The Queen (1995) 124 FLR 328 (NT, Angel I);

Austin v The Queen (1995) 14 WAR 484; 84 A Crim R 374 (Owen J);
Aitchison v DPP (1996) 135 FLR 217: 90 A Crim R 448 (ACT, Higgins I);
R v Gray (1997) 70 SASR 62 (Bollen Al).

Rv FJLI[2014] VSCA 57

Delay due to absconding:

R v Shore (1992) 66 A Crim R 37 (NSW CCA).

[4.1125] Where a stay is refused a jury warning may be necessary

In DPP v Tokai [1996] AC 856; [1996] 3 WLR 149 (PC) the Board advised (at 867; 157):

If the trial judge does not grant a stay, it will be his duty in directing the jury to bring to their
attention all matters arising out of the delay which tell in favour of the accused, If he fails to do

~ /o

21
DELAY >

(4.1140]

. - R sulted
isfactorily the appeal process is available to put right any injustice which-may higve resu
that satis

from the failure, as in R v Dutton [1994] Crim LR 910.
o . .
The State [2000] 1 WLR 384 (PC) the Board advised (at 390-391):
it is i < ' should b
a1 is allowed to proceed after a long delay it is important that tth:1 detcr;g;r;:i ‘;20;1] de;
o tllah "sqistancc as is reasonably within the power of the court and the pr(f SR S
gi-vendsufifculiiés caused by the delay and that the jury should be given sufficiently firm ¢
E;]rt:cti:)n as to such difficulties caused by the delay. l .
i aj i warning ‘“‘necessary to avo
: rt has said that a judge must give any ‘ eces 3
The Htli%)};e (r:;:E of miscarriage arising from the c:1r(:umstancegs,9 c;{ El;:: lcgfe[l gg;]gggnA v60 aLt
percePt 20y 168 CLR 79; 43 A Crim R 463; 64 ALIR 73; 89 ALR 161; | :
E Uggglgrennan Dawson and Toohey JJ. They were dealing with delay. g’hce‘ ﬂuRd%E fnu%
SFS’ 167\5;:111'.10 and ,not just a comment: Crampton v The Queen (2000) 20 :
ﬂ?ﬁl 133: 117 A Crim R 222; 176 ALR 369.

] | offence case. The accused was a
ddy 2) 81 SASR 22 (CCA) was a sexua : Yo 2
£ 'lef} v(vi(()Jthid visited sexual indignities on a number of boys. _Therf: was sull)s::jnttﬁte
g laint. Mullichan J, with whom the others agreed on this point, examin e
ge]a% mmf Otflp frjal. judgesbwamjng to the jury. His Honour held that the directions w
etails 22"

proper (at(7¢-83 [198] — [211])

In Charles v

[4.1130] Difficulty in testing prosecution witnesses on credibility
T "{ PY (1999) 105 A Crim R 505 (NT CCA) the court said in a joint judgment (at 509):
mav

secution case is principally that of the word of one witness against the
ol (’ASC\ Whezle tt;]: f:gigtljlt\l;?l Loiif:r:sbzr;%(iépt?) go little more than deny the_ charges, ‘and telst
g _th%_dbCllfS eth’e Crown"s principal witness on what may appear to l?e pe_np_hcral issues. OE
e Cr?dlbl - Ol delay, the ability of the accused to test the Crown’s principal WltTneStS= !
: .m,vol?jflg -U'ri:glike]y, to be affected by the inability of the accu.sed to recall ev e:nlb ge
Cf6dlblllt)_’ lbbllC; tz; ather evidence, including documentary evidence whwh may be_ of af.sm_;r; e
forllw\if nggiisé {")fhf: fi]l significance of such delay is not likely to be appreciated by jurors wi
O NS 3 8

instruction by the trial judge.

[4.1135] Possible alibi lost by delay

In Jones v The Queen (1997) 191 CLR_439; 71 AL_JR 538;; ?8 A Crim R 107 143 ALR 52

Gaudron, McHugh and Gummow JJ said (at 455; 610; 120): - | -
The possibility of finding a witness or witnfesses vyith a clear rlec_oltl%ctéz‘ril:i rt:;c;e.f::.van \E
inevitably became more remote as the delay in making the cor.np am. .e o o
As a result, the appellant may have been deprived of a cast iron alibi that would ha gl
about his acquittal. | |

In R v PY (1999) 105 A Crim R 505 (NT CCA) the court said in a joint judgment (at 509):

n 1 i CUre: [ f the
Due to the delay the complainan[ ay be unable to SPGley V.Vltl’.l acuurdc'y [h€ date and time ©
alleged crime a.I:ld this may PICVCHL the accused from estabhshlng an alibi.

& 3

[4.1140] Judge’s warning to the jury: propositions

i iveri leadin
In R v Johnston (1998) 45 NSWLR 362 (QCA), Splgeh'nan CJ, delivering the leading
judgment set out the following seven propositions (at 375): | N
A review of those authorities suggest the following propositions relevant to the determina
this case:

i) Whenever it appears to a trial judge that delay whet!}e_r occasi_oned' lljyhdeziys }1]1;
¥ reporting a crime or otherwise, may have affected the ‘ralrpess of ‘a th‘]la ,thz s
ﬂhls)uld make such comments and give such warnings as will ensure that

fair.
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Parliament. The commeon law has abundant riches; there may we find what Byles J called “thi
Justice of the common law” (Cooper v Wandsworth Board of Works (1863) 14 CBNS gg it
p 194).

Applied:
Tran v MIMIA (2003) 126 FCR 199 at 202 [9] (Finkelstein I).

In Furnell v Whangarei High Schools Board [1973] AC 660; [1973] 1 All ER 400 (PC)
Lord Morris of Borth-y-Gest repeated some of his earlier metaphor. His Lordship said g
673; 412):

Natural justice is but fairness writ large and juridically. It has been described as “fair play iy

action”.

[14.310] Act in good faith

In Sydney Municipal Council v Campbell [1925] AC 388 (PC), Duff J said (at 343):

A body such as the Municipal Council of Sydney, authorised to take land compulsorily for
specified purposes, will not be permitted to exercise its powers for different purposes, and if jt
attempts to do so, the courts will interfere.

Approved:
Werribee Council v Kerr (1928) 42 CLR 1 per Knox CJ,
R v Toohey; Ex parte Northern Land Council (1981) 151 CLR 170 per Aicken J.

[14.315] No-one should be judge in his own case
Latin: nemo debet esse judex in propria sua causa.
In Dickason v Edwards (1910) 10 CLR 243, Griffiths CJ said (at 250):

It is, of course, a general rule of natural fair play that a man cannot be judge in his own case. I the
case of statutory tribunals that rule is absolute, unless the statute provides, as it does in siime cases,
that the person who is only formally a party may nevertheless sit on the tribunal.

Thus the judge must not have a financial interest, for example, holding shaves in a party:
Dimes v Grand Junction Canal (1852) 3 HL Cas 759.

[14.320] An accuser must not be a judge

Where a tribunal which judges the case has also laid the charge, its decision is apt to be set
aside. Examples are:

R v Optical Board of Registration; Ex parte Qurban [1933] SASR 1 at 8, 12-13 (FC),
R v Medical Board of SA; Ex parte S (1976) 14 SASR 360 (FC).
Refusal to set aside:

Re Medical Board (WA),; Ex parte P (2001) 24 WAR 127 (Murray ).

[14.325] Natural justice before tribunals

In Russell v Duke of Norfolk [1949] 1 All ER 109 (CA) the plaintiff had been warned off
racecourses and his trainer’s licence revoked. His civil jury action against the Jockey Club
failed. He appealed and lost that too. Tucker LJ said at 118:

There are, in my view, no words which are of universal application to every kind of inquiry and
every kind of domestic tribunal. The requirements of natural justice must depend on the
circumstances of the case, the nature of the inquiry, the rules under which the tribunal is acting, the
subject-matter that is being dealt with, and so forth.

[14_500] NECESSITY 1053

Appmved:
y Commonwealth Conciliation and Arbitration Commission; Ex parte Angliss Group
(1969) 112 CLR 546 at 562;
NCSC v News Corp (1984) 156 CLR 296 at 311-312;
0'Rourke v Miller (1985) 156 CLR 342 at 535;
Kioa v West (1985) 159 CLR 550; 60 ALJR 113; 62 ALR 321 at 613 (CLR) per Brennan I;

R v Chairman of Parole Board of NT (1986) 43 NTR 13 (FO).

[14.330] The expression “procedural fairness” is more apt

In Kioa v West (1985) 159 CLR 550; 60 ALJR 113; 62 ALR 321 Mason J said (at 584-585;
346-347):

What is appropriate in terms of natural justice depends on the circumstances of the case and they
will include, inter alia, the nature of the inquiry, the subject matter, and the rules under which the
decision-maker is acting ...

In this revect the expression “procedural fairness” more aptly conveys the notion of a flexible
obligation o adopt fair procedures which are appropriate and adapted to the circumstances of the
particulzs case.

Qe also

renelope Pether, “We say the law is too important just to get one kid” (1999) 21 Sydney
Law Review 114-123.

[14.335] Prohibition may be a remedy for denial

In Magistrates’ Court (Vic) v Murphy [1997] 2 VR 186; 89 A Crim R 403 (CA) Charles JA
said (at 213; 432-433):

It is clearly the law that prohibition is available to restrain the continuation of legal proceedings
conducted in such a way as to deny natural justice: R v Kent Police Authority; Ex parte Godden
[19711 2 QB 662; Stollery v Grevhound Racing Control Board (1972) 128 CLR 509; Council of
Civil Service Unions v Minister for Civil Service |1985] AC 374; Craig v South Australia (1995)
184 CLR 163 at 175-6. As Sheller JA said in Chow v Director of Public Prosecutions (1992) 28
NSWLR 593 at 618, “A classic case for intervention by way of prohibition is that where a person
proposes to sit in a judicial capacity in breach, by reason of partiality, of the rules of natural
justice”, in reliance upon R v Watson, Ex parte Armstrong (1976) 136 CLR 248 at 258-63.

See also

Audi alterem partem at [1.7000]; Bias at [2.1800]; Coroner at [3.7500]; Dietrich at
[42100]; Prerogative writ at [16.3500]; Procedural fairness at [16.5700]; and
Prohibition at [16.6100].

NECESSITY

NECessity 15 @ BfRNCE ...ooviv oo e nnnenas ... [14.500]
Cases where the defence has been found not to appear on the facts .......ccocooviviiiiennnn. [14.505]
Cases where the defence has been held to apply ..o e [14.510]
Statutory application of the Necessity AEfBNCE ........cvrurrumerrmreee st ieriece st e [14.520]

[14.500] Necessity is a defence

According to Young CT and King J in R v Loughnan [1981] VR 443 (CCA) the defence of
fecessity at common law involves the following elements (at 448):
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[T]he criminal act must h i
ave been done only in ord i i
[L1HE Gei i, ; y in order to avoid certain consequence i
flicted irreparable evil upon the accused or upon others whom he wa(s1 bouncsl :\éhmh onlg
Protect

5 tk accused m st hOnC t]y s
e & . 8§ bel n rea Jrounas at he Wal!
clieEve 0] sonable gro lld. that S pTa ed m a Imﬂt]()ﬂ of

. ﬂle acts done to avoid t mi ent pe 18 10l be O op (
hl’:‘/ 111
ou pl ortion o ﬂ'le an] to b

] (5] faLtS COnst. 1§ e de e St be ev O ] c a at the me o 11}
onstitut g th f(.,nC mus ldCHt t ctor h t the CO miss
10!]

of the offence: Limbo v Little (1989 :
245 315, 748 ( ) 65 NTR 19; 98 FLR 421; 45 A Crim R 61 at 4648

In R v Rogers (1996) 86 A Crim R 542 (NSW CCA) Gleeson CJ said (at 546):

The corollary of the i

] notion that the defence of necessi i

b il ‘ : ! . 1 cessity exists to meet cases

e Chogc:z F{:fctrl\;vhelml_ngly impel disobedience to the law is that the law canmfte ; e
ik incolllqigt T t emsc]ves W.‘hICh‘ lawa they will obey, or to construct and apply thc]fElve e
e d:sx en w1th those 1mpllc1t in the law. Nor can the law encourage juries t -
it ;npglﬂse Wlﬂ; ;omphance with the law where (hey consider djisobé:d'0 i -
O e ground that the conduct of an accu 'SON § : e
implicit in the law which is disobeyed, =X perRon serves some vilue bigher g e

Approved:

e bh w ( ) 8 C 5
IM(”]( vV 1“(” € ]998 .‘;)I I{ .‘;.';5 ]01 A C“m I{ ]22, ].55 A]J{ 118 (] C/\) 10 a j01

3 erc

necessity was successfully used as a d s . s
oy 1 W Thealas y $ a defence to justify the medical killing of one conjoined

[14.505] Cases where the d
ef
the fapis ence has been found not to appear o

In the following cases, necessity was argued but held not to apply:

Polic 4

d;ixgc:ml:lsﬁ(ai)éczsc(soopl’) 96 S_ASR 535; 48 MVR 20 (David J): The i=spoadent drow

Rl o f{)e a car dlrlven by people with whom he had argued éarlier. The a 5:13

bk i sed: Bayley v Pf)h.:g (2007) 99 SASR 413; 178 A Crim R 2! 27' 4l9 i
in which the court said that the defence is a rare one: W e

Clarkson v The Queen (2007) 209
a 2 -dia s FLR 387; 171 A Crim R 1 (N :
drivers licences in false names to mask his identity from gang]Eurlgﬁrngtjix  PesporEi

R v Japaljarri (2002) 134 A Crim R 261 (Vic CA): murder;

R v Lafimer [2001] 1 SCR 3; (2001) 1
v ; 93 DLR (4th) 577; 150 CCC (3 i y
second degree murder of daughter with cerebral palsy but not tenn(ingjl)lzzi?l'( N

) rer 99 4.] 5{)9 I, Cl [Sp]ll J. theft |r0m Super]tlarket, hatte[ed wOoman

R v Rogers (1996) 86 A Crim R 542 (NSW CCA): escape;
Limbo v Little (1989) 65 NTR 19; 98 FLR 421; 45 A Crim R 61 (CA): trespass;
R . s . . . ) h
v Dixon-Jenkins (1985) 14 A Crim R 372 at 378 (Vic CCA): threatening to cause damage;
R v Loughnan [1981] VR 443 (CCA): escape. | ]

NEGLIGENCE 1055

[14.705]

[14_51 0] Cases where the defence has been held to apply

RV pommell [1995] 2 Cr App R 607 (CA),
Wagdwarﬂ‘ v Morgan (1990) 10 MVR 474 (Vic, O’Bryan J): doctor speeding to help a sick

patient;
Christian (1987) 9 NSWLR 427; 31 A Crim R 194 (NSW District Ct.,

White Vv _ I
ding the speed limit when taking a sick son to hospital;

ghadbolt DCIJ): excee

In Perka v The Queen [1984] 2 SCR 232 (SCC) a distressed vessel carrying drugs sought

refuge in Canadian waters.

[14.520] Statutory application of the necessity defence

ctions in Australia have a statutory verision of the necessity defence,

All of the code jurisdi
For example, s 41 of the Criminal Code 2002

which is in similar terms to the common law.
(ACT) provides that:

is not criminally responsible for an offence if the pers
required for the offence in response to circumstances of sudden or

(1) A person on carries out the

conduet
exircordinary emergency.

(2) “This section applies only if the person reasonably believes that —

(a) circumstances of sudden or extraordinary emergency exist; and

(b) committing the offence is the only reasonable way to deal with the
emergency; and

(¢) the conduct is a reasonable response to the emergency.

e (Cth), s 322R(2) of the Crimes Act 1958 (Vic) (which
hter, and defensive homicide), and s 25 of the Criminal
Qld) is in similar terms. See also, Pt ITAA of the

Section 10.3 of the Criminal Cod
only applies to murder, manslaug
Code (WA) and s 25 of the Criminal Code (

Criminal Code (NT).
See also
Defence at [4.700] and Duress at [4.5900].

NEGLIGENCE
TR T B [14.700]
MEAHCAL NEGLEENICE -.vvvcveverreeroessssssssemsssmssissss s s s S [14.705]
Duty of persons in charge of dangerous IR 1T-L IR HRSRRSSIE SRR [14.7101
Negligence CAuSing injury OF HATI ..o s [14.715]
Defence Proof Of DO NEEHEENCE ..vvvrrersimusmsissssissississ st [14.720]
............... [14.725]

A T Com———————L LSt S

[14.700] Introduction

Negligence gives rise to a number of different criminal offences.

[14.705] Medical negligence

Some legislation refers to acts of medical treatment.

Legislation
Qld; Criminal Code s 288;

WA: Criminal Code s 265.
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Each section is the same., They provide:

It is the duty of every person who, except in a case of necessity, undertakes to administer Surgica]
or medical treatment o any other person, or to do any other lawful act which is or

may he
dangerous to human life or health, to have reasonable skill and to use reasonable care i

n doin
such act; and he is held to have caused any consequences which result to the life or health of any
person by reason of any omission to observe or perform that duty,

Cases

The cases that courts apply to these sections derive from the common law.
In R v Bateman (1925) 19 Cr App R 8; [1925] All ER Rep 45 (CCA) a doctor delivered 5
baby which after a difficult labour was born dead. Many eminent doctors said that the
actions were proper. He was convicted of manslaughter. The court allowed the appeal. The

appeal turned on the proper directions to the Jury. Hewart LCJ gave the Judgment of the
court. His Lordship said (at 11-12; 48):

In explaining to juries the test which the
particular case, amounted or did not amount to crime, judges have used many epith
“cu]pable,”“crimjnal,‘“‘gmss,”“wicked,”“clear”, 5

whether an epithet be used or not, in order to esta
in the opinion of the Jjury, the neglig
compensation between subjects and sho
amount to a crime against the State and

And later (at 16; 51):

y should apply to determine whether the negligence, in the
ets such ag
complete.” But, whatever epithet be used and
blish criminal liability the facts must be such that,
ence of the accused went beyond a mere matter of

wed such disregard for the life and safety or others as o
conduct deserving punishment.

It is desirable that, as far as possible, the explanation of criminal negligence to a jury should not be
a mere question of epithets. Tt is, in 4 sense, a question of degree, and it is for the jury to draw the
line, but there is a difference in kind between the negligence which gives right to compensation
and the negligence which is a crime.

Approved:

R v Adomako [1995] 1 AC 71: [1994] 3 All ER 79; (1994) 99 Cr App R 362 (HL):
Akerele v The King [1943] AC 255: [1943] 1 All ER 367 (PC);

In R v Miller [1962] Qd R 594 (CCA) Sable J (at 599) referred with approva' {0 an earlier
unreported decision in which Mansfield CJ had said:

LI]t may possibly be better that a direction in the terms given in Bareman

= case be followed in
matters of this sort but I do not think it is essential.

In Airedale Hospital Trustees v Bland

[1993] AC 789; [1993] 1 All ER 821 (HL) it was held
that turning off a life support system

was not a crime.

[14.710] Duty of persons in charge of dangerous things

Some legislation sets out the duty of a person in charge of a dangerous thing.

Legislation

Qld: Criminal Code s 289;

WA: Criminal Code s 266.

Each section is the same. They provide:

It is the duty of every person who has in his charge or under his control anything, whether living
or inanimate, and whether moving or stationary, of such a nature that, in the absence of care or
precaution in its use or management, the life, safety, or health of any person may be endangered, to
use reasonable care and take reasonable precautions to avoid such danger; and he is held to have

caused any consequences which result to the life or health of any person by reason of any omission
to perform that duty.

1057
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[14.715]

Cases
i s it di above.
The common law applies to these sections as it did to the ones

i 3 s about one
Grfiss v The Queen 1954 69 ALIR 713 16 & o 1 b, The High Court st
o ine his best friend by accident when the ‘ O o
b[?g c?r?ﬁgggn a;ide. Brennan, Dawson and Gaudron JJ said (at 78-79;
i

J— Y ath under s 289, the Crown must prove
: iminal responsibility for causing a death - hahle as manslaughter under

[n order to e:st;lbhzhi C{llirﬁ;ﬂiflgl aIt) degree of negligence which is punishable ;5 rr;zn[s}gtdlg]l ;L R0l

e ﬂCC‘:]SElaW“_f éa%laghan v The Queen (1952) 87 CLR 115 at 124; R v Scar

the commo - :

- i s an appeal from
Omodei v Western Australia (2006) 16(16 A Crim eRhélll?] t(h\]?\i T ﬁhl;;t(?e 1{)5 \Z}?Ot 0 %—lfe 1 from
icti ¢ er o,
istrate’s conviction. A father an son w ik :
ah??lifctlraTehe appeal was dismissed. His Honour said (at 54 [134]) ) o
. 1 7 is not ¢
[ [T]he question of foreseeability of serious harm or “asecident” is relevant to whether or no
& ques
i is established.
negligence is establis » |
In R v Scarth 11945] St R Qd 38 (CCA) Macrossan SPJ said (at 45—46):

s . 1!1‘65 ablis d
S 1'\].' reasona 1 an Teason 1 pr utions h uld b 51 cn hﬂ we

['The 7.8€8 ¢ b € care d easonable ecal sNo e g1V L&
mean.nZ glveil to them 'D)r‘ _]legeS eXPUUndl[lg the common ]ﬂW

Danzerous thing:

ly fixed a
Clark (2007) 171 A Crim R 532 (Qld CA) the appellant had ng;ul Ermog;egy)é e ke
i]ﬂ Rezs toa:i ch:man who was riding a flying fox Between tre%s'\:;i vl;r:(sﬂy L e
Sl ictim fell 20 metres an ! . The

ing that scheme. The victim fe otre; we kil Mo

'_20511 paﬁgdrzli]gc;gd on recldessness. Held: appeal against conviction dismisse

e . . -
Jt:; égxercise reasonable care in this dangerous operation.

i ﬂ'c-’:no v ]hff Quee” (1998) 105 A CIiIIl [{ 3()9 (\‘VA CCI \): dangEI(luS d()gS. - .
. 001 123 A Cl 1 [{ (2 i i i lnl() a
ji )12{)11 a”d Vi “”lbd@” (2 ) i 359 ( ].d (:A). llf:i(ll“ mn CCted
v
H efl mad Jac 9 l 4 0; ]9“9) 44 A m R 32 ! :
‘k 1 1 90 d R S 5 ( ' '
R ) er‘?{iivé ;uct iI] ‘go(,asg()la cdan be BXpE:(.,[ed to be dl’unk by a bagl‘ar\t. HC d]d ﬂnd dled
pl'f:S
IJOI] dangeIOUS tlling:

: llowed her
: im R 543 (CA) a grandmother allc :
d R 478; (2006) 166 A Crim 3 her
-y DEB '[20_0 7ela1]‘—§d grandsons to drive a tiny forkh}‘t. Gr_andfa;h'eﬁ' Isla(%1 :zll;%le; eg ph
dem. Em‘ fglmiis);ructions about it. The boys were familiar with vlf_:ﬁlc eg: He d.angemus.
t'hgm Cd?de not instruct the jury properly on recklessness. The forklift was
e o
{:pﬁeal against conviction allowed. Acquittal entered.

[14.715] Negligence causing injury or harm

LB 15 0 ecltes e 0 |€:HCE 0[ ne hgellCE causi ll]y o1 ha m “1611' dpp cafion 18
atl TECl th g S g n I.l

g

olten 1n 1[|0t0i Vethle cases.

Legislation

Qld: Criminal Code s 328,
WA: Criminal Code s 304,
NT: Criminal Code ss 43AL and 174E;
NSW: Crimes Act 1900 ss 54 and 212;
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[14.729;

Vic: Crimes Act 1958 s 24;
ACT: Crimi
T: Criminal Code 2002 (ACT) ss 21 and 52 (negligence of a corporation)

Cases

In R v BBD [2007] 1 Qd R 478: i
lnf Q + (2006) 166 A Crim R 543 (CA) Philip McMurdo J said (g

In Queensla c e
llmlgcess“y,n;fr;dﬁ?; igfkif::;n{:ss is not an express element of an offence under s 328 it i
gt i B rECklesqne;F Whl- t\_lewi con_duc'wc to unnecessary complication to direct 'dji]]: lthls
ittt that the defendlant’Ls. i adu“ls ;Zietggalg ;:1 él;it t£]11 _;?ryt urlllder]sdl,ands that the prosecutionyruu:t
deserving i - : i : it should be regarded as a cri
e & £c§£ Féllltb‘iflg:;ﬂ]tl.eﬁgcordlngly_lhe standard direction according tog the beiihioiﬁgm renaind
A whﬁ;ilqgence which supports a civil claim for compensation and that m i
tell 3055 Hat fhe defendam!wa.rran[s criminal punishment. In making that distinction, it is a ro e
benohbiok discetin § conduct must be deserving of moral condemnation.,H &
n as 1o the element of “grave moral guilt deserving of punishment” ?LT{E itthie
- 8

Ullnecf:ssaly i al & d L& S t o € 0
a]ld undesi ble to ad T LkleSSne‘_S} as i it Were a \'epﬂld’ te e]ﬁmeﬂ f th ﬂ'
S €nce,

In R ;
v Shields [1981] VR 717; (1980) 2 A Crim R 237 (CCA) the applicant had be
en

(.()I]V]Cted Uf I]egllgent dll\‘ln G g y &. It exam ed I
g 1 ¥
o i ( ausin g] e)-\"OUS bodll IIIJUI [ 116 Cou au[hU I

Accordingly the j i

: Jury may be directed that the Act issi

ocordy © Jury  be _ or omission must have i

o W;Lir(ljc;i :; hé;];rgzocllx ed JUC{: a great falling short of the standard of care Whitcikznreap}.zce blln
ed, and which involved such a high ri i - il

; - 1, 2 : ch a high risk that grievous ily inj

ollow, that the act or omission merits punishment under the criminalgla\;:ous ety T

InR oski )
v Leskinen (1978) 23 ACTR 1; 36 FLR 414 Blackburn CJ ruled that the test of driving

causing grievous bodily harm (under legislati :
3 slation th i :
of negligence appropriate to manslaughtge . on then in force in ACT) required the degree

In Patel .

" 28; if rhghérgr’{e”; é2012] HCA _29 the appellant submitted that offence contained 1

proceed and onl ;mar ode (QId) did not apply to the decision whether to procesd \ ;:

thak it imposedya ggt;edwt_c'):hthe surgery itself. This was rejected by the Court ﬁ-big;;hst\;zd
: ith respect to the decisi —_— A\ :

(French CJ, Haye, Crennan and Kiefel J7) ol S;S?ziﬁz proceed with jury. The plurality

It : ] & i
may be accepted that the word “act” in the phrase “doing such act” refers

medical treatment ... or .. baek to “surgical or

pionid e gt an); other lawful fiCt". The act to which it refars is not, however
Rl s s cc?crlya trefﬁrs to surgical treatment, which may readily be unéerstood t’
_ 18 provided in the course of such ‘ :

b il oY _ < such treatment, from the giving of an opini
g gery to the aftermath of surgery. It would be a strange result if tghe s;:gction Wa(;ptlgll(gfl

as intending to impose a duty wit
! _ y with respect to the conduct of its aff
require the exercise of skill and care in the judgment which 123?5 ?tf e e

[14.720] Defence proof of no negligence

t dy be tha na p d &

bllC cirare o ail h p )'
I ; u W € [e ce Ll ETSO C] al(’ed can d\(?ld conviction b
pIO\‘ ng no ”eg]lge]lCe. The Stdﬂdald ()f pl 001 Would be on the balall(ze Df pIObabﬂlt[eS

In R v Sault Ste Marie [1978] 2 S j i
OLTE, A a6 PR e | 2 SCR 1299 (SCC) Dickson J, delivering the judgment of the

Public welf: i i : i

B ot o gl v sl st B P e Sor i il

iy stilre anl:soptl | sts. ayre, Public Welfare Offence.

e P:‘i lI;Is\l{l,Slggnﬁjéies o)}Cnmmat Law, (1947?, ch 13; Perkins, The givil (;ﬁgr?fjgl?’ggzc)oll%na

o beeﬁ o S :ﬂn,th ar‘ lfrom Clear, 18 Crim L Q 294. The unfonunate‘tendency }n r!na.n

ebsolus Habilts o e ef choice as bf:lween two stark alternatives; (i) full mens rea; or {ii);

] e fuu. I?eg o publ_lc Weltare offences (within which category pollution ,Ef
mens rea 1s not required, absolute liability has often been imposed %nefl(i::]j

. Eng

(14.900] NEMO DEBET BIS VEXARI 1059

jurisprudence has consistently maintained this dichotomy: see Hals. (4th ed.) Vol. I, Criminal Law,
Evidence and Procedure, para 18. There has, however, been an attempt in Australia, in many
Canadian courts, and indeed in England, to seek a middle position, fulfilling the goals of public
welfare offences while still not punishing the entirely blameless. There is an increasing and
impressive stream of authority which helds that where an offence does not require full mens rea, it
is nevertheless a good defence for the defendant to prove that he was not negligent.

[14.725] Other reference

See also

pangerous Act at [4.100];

Driving causing death or injury at [4.50007;
Manslaughter at [13.1300].

NEMO DEBET BIS VEXARI

TN T [14.900]
LEISTARON it s ssesss s s [14.905]
Conspirasy and SUBSEANTIVE OFFEICE . .vvemreirrecucrsirmms sttt ... [14.910]
o] TEPRL o N———————— R [14.915]
gerand offence not sufficiently related to Arst oo e 114.920]

[14.925]

The nrinciple applies to the IMAgISTrALes” COUTL ..oiiirrrrreesiiriressess s s

[14.900] Definition

The Latin phrase “Nemo debet bis vexari pro una et eadem causa” translates to “No-one
ought to be twice harassed for one and the same cause”.

Another version is: nemo debet bis punari pro uno delicto.

In Rogers v The Queen (1994) 181 CLR 251; 74 A Crim R 462; 123 ALR 417 Deane and
Gauldron J7 said (at 277; 436; 4381):

efois acquit or that aspect of it which maintains the incontrovertible

[TThe conclusive aspect of autr
character of judicial decisions derives from the principle embodied in the maxim res judicata pro

veritate accipitur. Its preclusive aspect, or that aspect which prevents the relitigation of matters
already determined in favour of the accused, derives from the same principles as issue estoppel, as

is the principle embodied in the maxim nemo debet bis vexari pro eadem causa which, in its

application to criminal proceedings, has become known as the tule against double jeopardy.

In Meiklejohn v Central Norseman Gold Corporation Ltd (1998) 19 WAR 298; 100 A Crim
R 521 (FC) Anderson ] said (at 314; 537):
The common law tule against double punishment is very strong: Johnson v Needhamn [1909] 1 DB
626; Johnson v Miller (1937) 59 CLR 467, Byrne v Baker [1964] VR 443 at 454-458; Broken Hill
Associated Smelters Pty Ltd v Stevenson at 145-146; O’Loughlin; Ex parte Ralphs (1971) 1 SASR
219. T think it would require clear legislative language to displace it.

Tn Pearce v The Queen (1998) 194 CLR 610; 103 A Crim R 372; 156 ALR 634 Gummow J

said (at 625; 695; 384 [54]):
The maxim, nemo debet bis vexari pro una et cadem causa (it is the rule of law that a man shall not

be twice vexed for one and the same cause), appears in Sparry’s case: (1589) 5 Co Rep 61a; 77 ER
148. The maxim applies not only to res judicata doctrines but also to vexatious litigation and abuse
of process: Kersley, Broom’s Legal Maxims, (10th ed, 1969), p 220. In its application to criminal
proceedings, it “has become known as the rule against double jeopardy™ Rogers v The Queen

(1994) 181 CLR 251 at 277.
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[14.905]
See also
Island Maritime Ltd v Filipowski (2006) 226 CLR 328; 162 A Crim R 409; 228 ALR | 2
343; 12; 421-422 [41] per Gummow and Hayne JI.

[14.905] Legislation

Some legislation prevents double jeopardy:

Cth: Crimes Act 1974 5 S50FC; Criminal Code
(Application of Laws) Act 1970 s 8;

QId: Evidence Act 1977 s 39P; Criminal Code s 17;
Tas: Criminal Code s 11;

Act 1995 s 71.18; Commonwealth Places

NT: Criminal Code ss 17-21;

NSW: Crimes (Sentencing Procedure) Act 1999 g 20; Crimes Act 1900 s 52AA(6);
Vic: Charter of Human Rights and Responsibilities Act 2006 s 26; Inte

TPretation of
Legislation Act 1984 5 51; Juries Act 2000 s 86;

SA: Acts Interpretation Act 1915 s 50;

ACT: Human Rights Act 2004 s 24;

NZ: New Zealand Bill of Rights Act 1990 s 26(2);

Can: Canadian Charter of Rights and Freedoms s 1 1(h).

[14.910] Conspiracy and substantive offence

In R v Hoar (1981) 148 CLR 32; 37 ALR 357 Messrs Hoar and Noble were convicted of

conspiracy to fish for bamramundi during a prohibited period. The majority said (at 37-3%-
361):

We are told that, notwithstanding the conviction for conspiracy,
charges for summary and substantive offences under the Fis
{ransactions as those involved in the offence of conspiracy. The §
Territory informed this Court that the Crown had not decided
charges. Twelve of the offences are alle
conspiracy,

there are pending azainst Hoar
heries Act based on'the same
olicitor-General for th2 Norther
whether to pioceed with these
ged to be constituted by acts which ware nvert acts of the
and were taken into account by the Federal Court in determining sentence to be

imposed for that offence. Further prosecutions would therefore seek further punishment for the
same acts.

That suggests that the Crown’s advisers have overlooked
should not be twice punished for what i
(1906) 3 CLR 682). It has lon
substantive offence ought not to

[14.915] Other cases

In R v Audino (2007) 180 A Crim R 371 (Vic CA) the lady driver was sentenced for
culpable driving by having excess alcohol and for the summary offence of driving with

excess alcohol. Appeal against sentence allowed;
Davern v Messel (1984) 155 CLR 215 53 ALR 1 per Gibbs CJ (at 29-30; 5-6);

Falkner v Barba [1971] VR 332
in the course of his duties;

R v Donnelly (1920) 14 QJPR 62
police in the execution of his duty.
(1998) 72 SASR 232:

practice, if not a rule of law, that a person
s substantially the same act (see Connolly v Meagher
g been established that prosecutions for conspiracy and for a
resull in a duplication of penalty.

(Gillard T}: Assault of a building inspector and interference

(Shand I): Resisting arrest bars a prosecution for assault
Perry J came to the same conclusion in Ingomar v Police

1061
NO CASE SUBMISSION
[14.1100]
—

i f opium and
I v Sin On Lee (1912) 6 QJPR 15 (Jameson J): Unlawful possession ol 0p
i : :
E;Zi;f::ﬂy having in opium in his possession.

[14 920] Second offence not sufficiently related to first

eag el ;06 L]{ d n t]le ] 11 OUIt 9 (] I{ 1 2 9

. : 5 f
Connolly v years and keeping premises open for sale o

QWN 23: Supply of liquor to a boy under 14
jquor during prohibited hours. - : discharge on
y Pacholi [1973] VR 833 (Anderson ]): Aiding and a?fizu:%lgg% 148 CLR 32
Hm-vﬂf’d ‘; This" decision should not be followed because of R v

Conspl_rac . 2

37 ALR 357.

[14.925] The principle applies to the Magistrates’ Court

o .‘ d d ‘ad(a ] 5
I ] fman v [Lgh ] l B ] ] E ( ) G ar
E([ rari i 94') K 4 4 94“ 2 A l R 3“8 KB') I(]I( ()(l S i4 9

370):

When a case is heing dealt with by a court'of
court must de 12 to give effect to the maxim

summary jurisdiction 1 think it is true o say What the
nemo debet bis vexari pro una et eadem causa.

See also

Doubl< ieopardy at [4.4600].

NO CASE SUBMISSION

[14.1100]

e i i t a jury 14.1105]

The test-magistrate or judge Wlthouj __________ [[ 14 1110]
(0311511131 EVRUUNUNPIRO PRI SS

...................... bt
Jury casgs s s
Prasad direction ........ccocvemes

i antial evidence
No case submission in a case based on circumstantial

[14.1125]
155100 At TOIIE AT L.veeivrreeeeisrrre s el

‘ase submission at joint tria :
I;Eb;iission and ruling in open _court in the il
No case SUDMISSiOn WIONELY TEJECIEA wovvriirsissiiisimmmssstsssssssss st bpyrs

Ten hints on a 1o case SUDMISSION ot

. i y iy
[14.1100] The test-magistrate or judge wtthou: ?hju :; ST
. ismiss inf jon at the close of the pros _ B

idi ; to dismiss information at t clos e ol
i dﬂ_tld_lng 0\;1;?}::?% to answer, the test to be applied is whettlller t:hcéev;l eif <iiive
'Submlssmrdll 1d provide evidence of each elem'ent of t.hel charge. o dgied S
d 'E:;Jcepte it \r?:;)lf bepso lacking in weight or reliability that it is open to ;
evidence, it m: ) : g
of discretion, to dismiss the information. Wi -

is di in R v Galbrait ;
roach to take is discussed in : - :
gflie F(;gger(laggl) 73 Cr App R 124 (CA) (at 1042; 1062; 127): .
1) 1f there is no evidence that the crime alleged has been committed DY
( is no difficulty—the judge will stop the case.

it 1 s character, for
e there is some cvidence but it is of a Fer!uolus cha_irztt A
nt weakness or vagueness or because 1t 18 IMCONSISIE

the defendant there

(2) The difficulty arises‘\fvher
example, because of inhere
other evidence: | | N

: -ution evidence, taken at its gl
. judge concluded that the prosecu o s
w thtzllihtf: zﬂ?ufy properly directed could not properly convict on it, 1018
suc t:
issi ing to stop the case.
on a submission being P T it

i : iabili matiers
ss’s reliability or other
i be taken of a witnes :
" nerally spe the jury’s province and where on one

; i 5 —
(b) where, however, the prosecution evidence is such that its

depends o : n ¢
wk?ich are generally speaking within
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[16.8535)
—

R v Martin (No 4) (1999) 105 A Crim R 390 (SA, Debelle ).
R v Plunkett (1997) 69 SASR 452 (CCA).
See also

Stay at [19.5900].

[16.8535] No publicity of sexual charges

egil ]'dtiOIl f()]"bld's [)le]ication i i it
h Of SUCh ¥ ai i
!wls .q det&ll S as ]‘[lay lantlf a Lomp]cllllal’ll m a Se){lla]

Yet if there is publicity, that ma i imilariti
{ : y explain the similarities of the evidence of dj
complainants. In that event the jury must be warned. e of e

In R v Glennon (No 2) (2001) 7 VR 631 (CA) Callaway I said (at 689 [159]):

[t]he judge might say something to the following effect:

You ha.ve heard that there was media publicity about allegations levelled at the accused. This i

not ev@ence that those allegations were true. The media publicity is comp]etell i . 1 -
except for the possibility, as the defence contends, that it influenced the com 111 lel e\iant
explains what the Crown says are the similarities between their accounts. You n1u5t bga'mS ),
beyond reasonable doubt that media publicity was not the explanation fo.r those sinﬁlarii?;lssggg

that the complainants’ allegations are truly i
_ g ¢ : 1ly independent of each other bef i
reasoning that T have just described. Ore you use the Kindlg

Winneke P and Ormiston JA approved the direction (at 663 [73]).

See also

Victim impact cNCes imi
Il9_4490]-pac statement (Sexual offences) at [22.935] and Similar facts (Collusion) at

[16.8540] Publication of name of witness
See Witness at [23.700].

[16.8545] Possible direction on adverse publicity

The whcljle of g‘ne pqtential jgrors might need to be addressed about adverse publicity before
enl‘npe'me_ menlt(.] A judge _WJH need to give a direction to avoid a perceptible risk of
miscarriage. -~ A judge might say (after arraignment): k

1. As you have heard, the accused i - P, .
particulars). used is charged with (state the offence and any relevant

2. Tknow that there has been a good deal of publicity about this case. (That was quite

some time ago). I expect that there has also been s i i
s al some talk in the commu
perhaps rumours about what happened. ni

3. Bﬂeiforetgny (%ilymii:f can take your place as a juror you must first take an oath or an
atfirmation. The effect of that solemn promise is that you will 1is i
: § il Tiste
and give a true verdict. ' skt

9 R v Von Einem (1991) 55 SASR 199; 52 A Crim R 373 at 2 18; 392 (Duggan J v rin 4

1G Longman v The Queen (1989) 16 ! i :
w Queen ( ) 168 CLR 79; 43 A Crim R 463; 64 ALIR 73; 89 ALR 161; [1989] HCA 60 at

[16.8550] PUBLICITY 1243
’—_-—-—_

4. The word “evidence” means what the witnesses say and do in this court."

5. If you are a juror you must confine yourself to the evidence in this court, and
disregard everything else.

6. You will have to put from your mind anything you hear about the case outside
court, in the media or anywhere. You will not discuss the case with anyone outside
court.

7. You will also have to put from your mind everything you might have heard already
about the case.

8. This case is trial by jury, not trial by media'” or by gossip or rumour."?

9. There may be some of you who feel that you are not able to disregard what you
believe you already know about this case. That is, you cannot free your mind from
prejudice and prejudgment.'®

10. If any of you feels so affected by what you have already seen, read or heard about
this Cese that you might not be able to return a true verdict, [ will excuse you from
sitfiing as a juror.'® [19] (SA, Debelle J).

[16:8550] Suppression order
A court can make an order suppressing publicity about a person facing trial.

In Channel Seven Adelaide Pty Ltd v Draper (2004) 90 SASR 160; 151 A Crim R 309 (CA)
Mr A had been charged with murder. His notoriety was increased when a female federal
politician took him overseas as her “boyfriend” at taxpayers eXpense. The court ordered that
a suppression order remain to stop publicity of Mr A’s charges.

In General Television Corporation Pty Ltd v DPP (2008) 19 VR 68; 182 A Crim R 496
(CA) the court approved a judge’s order suppressing the TV programme “Underbelly” until
the trials connected with the programme were finished.

But in DPP v Williams (2004) 10 VR 348 Cummins ] was asked by the prosecution for
suppression orders. His Honour made a review of authority and refused to suppress
publication.

Other cases

John Fairfax Publications Pty Lid v District Court (NSW) (2004) 61 NSWLR 344;
148 A Crim R 522 (CA);

Herald and Weekly Times Ltd v DPP (2003) 86 SASR 70 (FC).

In Re Prosecutions under the Conirolled Substances Act (1987) 26 A Crim R 183 (No 1)
(SA, Prior I).

Hamzy v The Queen [2013] NSWCCA 156

11 R v Georgiou (2002) 131 A Crim R 150 at 153 [18]; R v Dudke (2002) 132 A Crim R 371 at 375 [22].

12 R v Glennon (1992) 173 CLR 592: 60 A Crim R 18; 106 ALR 177; [1992] HCA 16 per Brennan T at 614
(CLR).

13 R v Yuill (1993) 69 A Crim R 450 at 454; R v Richards and Bijerk (1999) 107 A Crim R 318 at 327 [52].

14 R v Glennon (1992) 173 CLR 592; 60 A Crim R 18; 106 ALR 177; [1992] HCA 16 at 624 (CLR); R v Long
(2002) 128 A Crim R 11 at 16 [24] (Qld, Dutney ).

15 R v Martin (No 4) (1999) 105 A Crim R 390 at 395.
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.
See also [16.870¢)

Prejudicial Pre-Trial Media Publicity” [2000] Alt L] 1
Venue at [22.300]. |

PUBLIC PLACE

Definition (at common law)
Payment to enter
Examples .....................
SProof of public place
ex within view of a public sp:
Legislation e

................................................................................................ [1687201
................................. [16.8725]

[16.8700] Definition (at common law)

“The word ‘place’ is n
> © ot a word of art o 5
statutes™: : and its meani ’ - ]
es™: Scott v Cawsey (1907) 5 CLR 132 (at 141 p:r (“}i I}lﬁyc?f different in differen

In Ward ;
ard v Marsh [1959] VR 26 (FC) the issue was whether the

Emporium was a public place. Lowe I said (at 28): ground floor of the Myer

“Public Place” covers eve .
immaterial that nonflzsaf:fl?]/-ﬁ'lace to which the public qua public may at the relevant ti
to such places arises ... All thl::? 15 present. It is also immaterial how the right Ofﬂtlil]tetunglgo, 2
. B s at is necessary is : e . public to g
wen & . ) ry is that at the t ; el
Y, because they are members of the public, go to the pl;geifllzh(éues{mn members of the public
— y choose.

Shall T enunciated two propositions (at 36-37):

(a) a “public e’ i
place” includes a place to whi
: whi ic is i
211?::}?m]a[ bnumbers (with or without some Tj[:nlhe T OF ey e ot 08 ik
er substantial 'S & ;
s J]llgmgltlze; i ;)re ac(t;l)ai_ly_ prflssent at the relevant time or not provided that i
- ; : t includes als i , D
resorting as such by reason of its i oy ks i
o son of its public purpose or character (wi " Wi ot sorus L e
! | ‘ _ with or iinicati f
e LA égth not in 51}bs_tanl_1af numbers, whether any of thewmg)tl]'ut ot ke
. provided it is within the limitation of hours (it a l)Ju R
1 any).

Other cases

the going 1
itation of hours) whether by right or got cc{n;
)

R v Clark :
e rk [2005] 1 SCR 6; (2005) 249 DLR (4th) 257: (2005) 193 CCLC (3d) 289:
gdal v The Queen [2008] EWCA Crim | (16 January 2008) ’
[16.8705] Payment to enter
The fact th: ic h
at the public has to pay to enter does not prevent its being a public pl
s @ ¢ place:

Howard v Murphy; Sai
v, Sainsbury v P,
Seott (1909) 23 Cox CC 16+ rer (1907) 28 ALT (Supp)10; 13 ALR (CN) 3; Airton v

[16.8710] Examples
Public place

Road: Semple Howes <
P / s ( 5):3 ; S 2 All
% J IQSS‘ 38 (SAS)R- 34 (FC); DPP v Jone: [1999] AC 240; [1999]

Tra-m: Milne v Mutch [1927] VLR 190 at 193 (McArthur J);

Train: Langrish v Archer (1882) 10 QBD 44; [1881-1885] /—‘7\11 ER 913;
Shop: Ward v Marsh [1959] VR 26 (FC); A
Telephone box: R v Chill [1935] NZLR 186 (CA);

1245
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(16:67201

=

panding of block of flats: Knox v Anderton (1983) 76 Cr App R 156 (DC);
gervice station: Dowling v Nominal Defendant (1975) 6 ACTR 17 (Connor J);
car park: R v Abrahams [1984] 1 NSWLR 491; (1984) 13 A Crim R 113 (CCA);

behind a hotel: Attorney-General’s Reference No 3 of 1983 [1985] 2 WLR 253; 1
Annakin (1988) 17 NSWLR 202; 37 A Crim R 131 (CCA);

er may be: Bethune v Heffernan [1986] VR 417 (Nathan J);
1 WLR 1207; 3 All ER 743 (CA);

Car park
All BR 502; R v

police station foy
Football ground: Cawley v Frost [1976]
Caravan park: DPP v Vivier [1991] 4 All ER 18 (DC).

Not a public place
v Staats (1994) 13 WAR 1; 76 A Crim R 343 (White I).

Police station: E (a Child)
han (2003) 57 NSWLR 390 sub nom Hardman v

[nside & car on a road: Hardman v Mine
DPP (2003) 128°A Crim R 560 (CA).

Front yard of a house: R v Roberts [2004] 1 WLR 181; [2004] 1 Cr App R 178 (CA).

[1€8F15] Proof of public place

4 chbold, Criminal Pleading Evidence and Practice (Sweet
(at para 24-113 p 1848):

Before land can be said to be public, the onus is ©
access to it,and the best way of doing so is (o prove
286, DC. Where a place is a “public place”, before i
evidence which shows that after a certain hour or a pa
obstruction to be overcome, so that anyone entering does so in defiance of the prohibition, express
or implied: R v Waters, 47 Cr App R 149, CCA. In Sandy v Martin [1974] Crim LR 258, DC the

defendant parked his car in a car park bearing a notice that it was for the use of patrons of the inn
only. The defendant remained in the inn until closing time and an hour later was found by the
police leaning against his van in the car park, drunk. The court, upholding the justices’ decision to
dismiss the information as they were not satisfied that an otherwise private place is public if and so
long as the public have access at the invitation of tbe landowner. Here, there was no evidence that
{he licensee’s invitation continued an hour after closing time.

& MaxwellLondon 1998) says

n the prosecution to prove that the public had
they actually use it: Pugh v Knipe [1972] RTR
t can become a private place there must be
rticular point in time there is some physical

[16.8720] Sex within view of a public space

In R v Clark [2005] 1 SCR 6; (2005) 249 DLR (4th) 257; (2005) 193 CCC (3d) 289 (SCC)
the accused was alleged to be masturbating inside his home. The light was on and there
were no curtains. From the street the accused could only be seen from the neck and

shoulders up. Held: not a public place.

7) 51 NTR 1; 88 FLR 346: 31 A Crim R 383 (CCA) the
al intercourse within their bedroom. The light was on and there
were no curtains. An off duty policeman saw them from the street. Both accused said they
thought their sex was private and that they couldn’t be seen. Held: appeal allowed and the

conviction quashed. Mens rea is an element of the offence.

In Pregelj v Manison (198
appellants were having sexu
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In Secretary v The 0
7, en (1996) 5 N ;
(CCAY M Jueen ( TLR 96; 107 NTR 1;
) Mildren J, giving the leading judgment, said (at 1161]'36]-1311519{- 112245;)86 ACri

We must ther
efore confine ours

! : elves to the speciz i
PN o e 0 the special facts. Lest it m
e 101 t[[]illLSUCe, the practice is for the trial Jjudge toag/e]tﬁ e
S ine, 1 Whounse] fof th; accused and for the Crown, whi o
e tha{ pref]rsdt(]:: tl’l;ﬂ Judge has given reasons for h,is rui:':rlllgwe 5
s e us from considerin y j ,

gal materials helpful to the resolution of the qfeg};ﬁ?r? izas{ms{,ijum o

reserved.

mR 119

hat this pre,

pecial factg aigd:]]?
ere told wag done h
as was done in thig C .
€ may consider any ogf;

[17.110
] Treated as an appeal against conviction

T]]is pI‘()Cfldure 18 ca (:‘_d S ‘ re [J CEII a Inst convictio: ﬁ 1 Er lgill
{r as 1T it we an a
. Vv _) nlCO[t
d

R 358 (CCA); Secreta
; : iary v The Queen (1
Crim R 119 (at 108; 12; 136; 131) f(géjfﬁ) 5 NTLR 96 107 NTR 1; 131 FLR 124; g s

[

In the Northern Terri
tory , the e i :
N, 3 s procedure is avs .
[No 3] (1994) 94 NTR 45; 121 FLR 76 (Thi\;;lfljj;e only to the defence: R y Hofschuster

[17.120] Order of submissions

The party at whose i

nstance the i :
(1886) 12 VLR 135 . question was received has the r :
prosecution is entiilzddro ISS h(facc)[; £ ¥ Shudilevontt (1909) %E%htflt’iol b-:tg 14111';3]{(;([3?0!)8”&
prisoner: R v Martin (1849) | rd on argument even when there is o i i ). The
Thisilisv ) 1 Den CC 398; 1 § Mo appearance for th
aylor (1863) 2 W & W 153 at 156 (Vic FC). 69 ER 297 (CCR: six member court); R i

See also

Attorney-General

” at [1.68 - :

Prosecutions gt [4.2600][ 00]; Case stated at [3.500]; and Director of Bitsk
1 unlic

8 S 88 Ia] q Wit e wreen -
e . "~ e " ( 3
U C a SSer 115]]1 R 17 305]

[17.300] Meaning

Quiddity means th
e § e essence or essenti Al s
trifling, a quibble). r essential quality of something. (Tt can also mean somethi
: ething

[17.305] Use as essential quality

Iﬂ R 2 R(Jb.iilson [198

[Tlhe quiddit ;

: liddity of the jury system is the r.

community and its values ystem is the random composition of juries, desi grisd 1o (oRGAE
; JUries, des reflect the

In Katsuno v The @
, . ueen (1999) 199 CL : i
agreed. His Honour said (at 89: 100; 19112[11?11)'109 U 1o ALK 1g, S

Randomness in the i
- 5 selection of the j ;
[1989] VR 289: (]¢ the jurors ultimately chosen is,
+ (1988) 38 A Crim R 1, the quiddity of the j&%djyiztrgd:sjpf_’ss?évgdbiﬂ Robinson
’ vided by the Act.
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QUO WARRANTO

(1751 5]

gee also
slattery v Bishop (1919) 27 CLR 105 per Gavan Duffy T at 112;

Phillips CJ, “Practical Advocacy” (1998) 72 ALJ 340-341.

QUO WARRANTO

Me_an'mg .......................................................................................................................................
Prerogative QT s scess et R SRS et SR S e s [17.505]
= [17.510]

An exceptional remedy ...
Abolition of INFOrMAtION eecerrremrerrnsanansens

Modemn FEIMEAY .cvrvereeremrssessssessmasssms s

[17.500] Meaning

Quo warranto is a Latin term meaning by what authority.

[17.505] Prerogative writ

n Liston v.Davies (1937) 57 CLR 424 Dixon J said (at 433):

an original writ issuing out of Chancery for the Crown called a writ of
laiming or usurping any office, franchise or liberty, and its
the claim rested and to determine the right to
devised to take its place and the writ of quo
| method of prosecution, as well
o oust him, or seize it for the
vil right seizing the

I

There-wis at common law
que vearranto. 1t lay against anyone C
paipose was o inquire into the authority upon which

‘e office, franchise or liberty. An information was
warranto fell into disuse. The {nformation was “properly a crimina
to punish the usurper by a fine for the usurpation of the franchise, as t
Crown but hath long been applied to the mere purposes of trying the ci
franchise, or ousting the wrongful possessar; the fine being nominal only”.

73), vol 3, ¢ 17, sec 5, p 263).

(Blackstone, Commentaries, 5th ed (17
information see the rest of Dixon I's

For the remainder of the history of the writ and the

judgment.

[17.510] An exceptional remedy

eral (NSW) v Quin (1990) 170 CLR 1; 93 ALR | Brennan J said (at 33-34,

In Atiorney-Gen
23):
It is not the function of a court t©
warranto) can be granted only in the exce

law. Tt is not to the point that some appoi
nworthy people; the responsi

direct or to affect the selection of judicial officers. A remedy (quo
here the appointment is not authorised by
ntments to judicial office have been made for unworthy
bility for appointments to judicial office, by
y constitutional law, belongs to the Executive Government. The
on. The calibre of appointments to the judiciary
and that is a heavy responsibility which the

ptional case w

purposes or of U
constitutional convention if not b
courls are not responsible for their own constituti
depends solely on the Executive Government

Executive Government alone must bear.

[17.515] Abolition of information

The information or writ of quo warranto has largely been abolished.

Qld: Judicial Review Act 1991 s 42;

Tas: Supreme Court Civil Procedure Act 1932 ss 83 and 84;

NSW: Supreme Court Act 1970 s 12;

Court (General Civil Procedure) Rules 2005 O 38.04;

Vic: Supreme
les 1987 r 98(2).

SA: Local Government Act 1934 s T06; Supreme Court Ru
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[1 7.5201

It may continue to exist, h i
. > [IOW s
Austratian Copial Sems ever, in the Commonwealth, Western Australig and
e
Cth: High Court Rules 1952 O 55 and 47:
WA: Supreme Court Act 1935 s 36;

ACT: Supreme Court Rules O 55 1 34.

[17.520] Modern remedy

i\;\ihere fthe mf_orlmat‘ion and writ has been abolished the
Suc of an originating motion for injuction or declarati

Qld: Supreme Court Act 1995 s 186:

same relief can be obtaj
L ained by the

NSW: Supreme Court Act 1970 s 70;

Vic: Supreme Court (General Civil Procedure) Rules 2005 O 56.01:
SA: Supreme Court Rules 1987 t 98(1). ,

R

RAPE
DIERITEONS crrreeecreersoenesensssessssessssssssssssins s S AT S0 [18.100]
Legislation [18.105]
Indictment [18.110]
JOINAET OF TADE COUNES 1ovvvvussssssessessssssssimsessstssmsssssesssmstsarss s b [18.115]
Generally the report of proceedings is not to identify the complainant . .. [18.120]
< A W ———————ENUTLL e [18.125]
SO . —— el S [18.130]
Legislation on.vonsent in a sexual Case ......ccocmivirines ... [18.135]
TR 0 X0 P ——————se et SRV E S [18.140]
Prostitut= nui paid — no rape ... [18.145]
Subrmiacion by complainant ..o [18.150]
Concent may be relUCANT (o [18.155]
Do ief i COMSENT ..oiviimrmiiiemsics e [18.160]
Hirection on consent and belief in CONSENL ..oovvvviiiiicncieens ... [18.165]
Continuing penetration after knowledge of lack of CONSENE ..o [18.170]
Effect of INt0XICAH0N OF ACCUSE .oo.vvrvvvsirrrurissisresenis st im0 [18.1735]
Intoxication Of VICHI ..o ... [18.180]
Reckless INATTFErence t0 CONSEIL ...vurimerrrerescerisssisrs s e [18.185]
Male under 14 years — presumption of iMPOLENCE oo [18.190]
Rape of wife by husband ..o . [18.195]
Recent COMPIAINL ..o bl cor s i sar SRR s [18.200]
Complainant’s SeXUal EXPETIENICE ..o.vvvmmsssiirrrrssssssssssssns s s [18.205]
D R L IR R [18.210]
COTTOBOTATION 1evvvveveeestesesssassessesemeseosssem s eSS ... [18.215]
Distressed condition of COMPIAINANT ...ooiii e [18.220]
Tudge’s HIECHONS ON COMSENE ..ocrrruussererrimssrsssssss s s s [18.225]
Forbidden comment: why would a complainant lie? ..... OO 2 [18.230]
Indecent assault AltEIMALIVE ...oveevimiemeiieesieieianesnanens [18.235]
SENLENCING -.vvoecmviemseierireseisesisnssism s e [18.240]
Imprisonment is usual on CONVICHON ..cevvriiiiiareenns . [18.245]
TOLALEY weoevrocmsiserimmcismsbensr s [18.250]
WEILIILZS cevvvovenesserscmemsensnsses s sms st s [18.255]
Other TEFETENCES ..oevvreererreeesireererms st [18.260]

[18.100] Definitions

At common law rape is the unlawful carnal knowledge of a woman without her consent by
force, fear or fraud: 1 East PC 434 and see 1 Hale 627 ff.

In Papadimitropoulos v The Queen (1957) 98 CLR 249 the court said in a joint judgment
(at 261):

[Rlape is carnal knowledge of a woman without her consent: carnal knowledge is the physical fact
of penetration,; it is the consent to that which is in question; such a consent demands a perception
as to what is about to take place, as to the identity of the man and the character of what he is
doing. But once the consent is comprehending and actual the inducing causes cannot destroy its
reality and leave the man guilty of rape.
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[18.1 05]

[18.105] Legislation

Qld: Criminal Code s 347 (rape);

WA: Ci.‘fﬁ’.'-.inal Code s 325 (sexual penetration without consent);

Tas: Criminal Code s 185 (rape); ’

NT: Criminal Code s 192 (sexual intercourse without consent);

N.SW: Crimes Act 1900 ss 61H (sexual intercourse): 61HA (without consent);
Vic: Crimes Act 1958 s 38 (sexual penetration without consent); _
SA: Criminal Law Consolidation Act 1935 s 34M (rape); |

NZ: Crimes Act 1961 (sexual violation); ’

Eng: Sexual Offences Act 2003 s 1 (rape).

[18.110] Indictment

The drafting of indictment
where there was more than ar i ]
Queen [1985] AC 147; [1984] 2 All ER 435; 79 Cr AppORne2§(]:t(;18;eal‘m; ngfggaki e
5 438; 254:

Their Lordships g i

‘ § were, however, disturbed b

e : . y the course taken by the Crown : i

e g ha(ir;e Eﬁcnce m rape. The prosecution case was that there Werr;: :\L lh_e g .

e e waeefl @11c1pated, there developed two different de‘r‘enceso il'apﬂs. % ‘the

A g 15' LOI’ESBI’H; to the. second the defence was that she consent d. . o

e (See] 56?2 ;r)]t(ﬂil{(r:lou(rjse, which, however, was not sexual inlercoﬁrscef Hihpﬁllﬂtrannn

' ‘ | . _ sc for the purpo

ek ‘ e Crown well knew that its case w. : i e

s to the accused each should have been separately charged 7 that hete were 0 HE
ged.

Representative counts

An indictment containin i

g representative counts was satisfz [ N
[1990] 1 WLR 587; [1990] 2 All ER 482; (1990) 9216 gflip;mgl;r‘igtﬁo?ég ARt
[18.115] Joinder of rape counts

In Ry 'VVGH((:’T‘ ([ 98 ;) .‘ A i
. Crim R_ 443 (Qld COD.nOHy I il (+] l()l 1001 0T 0 counts oI rape
ac 5 i - 3 al §
S permi ed. The all ged o ences ere a month apart)and Ol'lll i-:pal‘;te WWO
Was per < f S W S Men.

See also
Joinder at [10.300].
[18.120] Generall
y the report of i i i
i port of proceedings is not to identify the
Proceedings in camera

Crimes Act 1900 (NSW) s 77A.

Publication not te identify the complainant
See Sexual Offence at [19.3000).

[18.125] Penetration

In rape, there must be i
: . be penetration. Before signifi . :
the va, 5 s J o gnificant changes in the 1 i ‘
el dgfgznt;{e the Pen{lsl. see Papad{mttropoulos v The Quefn ( 1957(; gféwclieélezl;atlon i -
1992) (1993 penetration by the victim of the accused’s mouth: DPP’s Ref; 911 GE
) 9 WAR 281; 65 A Crim R 197 (CCA) * DPP’s Reference (Nl

RAPE 1253

[15‘135]
-

( g.130] Consent
An clement of the offence is that the accused penetrated the complainant
The complainant must be capable of consenting.

uestion of Lav

without consent.

v Reserved on Acquittal Pursuant 10 Section 350(1A) Criminal Law
Cﬂnsolidaiion Act (No 1 of 1993) (1993) 59 SASR 214; sub nom Re Case Stated by DPP
(No I of 1993) 66 A Crim R 259 (CCA) King CI said (at 220; 265):

The law on the topic of censent s not in doubt, Consent must be a free and yoluntary consent. It
is not necessary for the victim to struggle or scream, Mere submission in consequence of force or
threats is not consent. The relevant time for consent is the time when gexual intercourse CCcurs.
Consent, previously aiven, may be withdrawn, thereby rendering the act non-consensual. A
previous refusal may be reversed thereby rendering the act consensual. That may occur as a
consequence of persuasion, but, if it does, the consequent consent must, of course, be free and
yoluntary and not mere submission to improper persuasion by means of force or threats.

Approved:
R v Aiken (200%) 157 A Crim R 515 at 519 (NSW CCA);

R v Muellzr (2005) 62 NSWLR 476 at 479 [36]-{37] (CCA).
o RO~Shaw [1996] 1 Qd R 641; (1995) 78 A Crim R 150 (CA), Fitzgerald P said (at 643;

1,2),
Capacity to consent raised different issues. Towards the
with respect to women of unsound mind was that of Willes I in Fletcher (1859) Bell CC 63; 169
ER 1168 at 70 (Bell CC), 1170 (ER), that if a woman of unsound mind is in such a state of idiocy
as to be incapable of expressing cither consent or dissent, and the prisoner has connection with her,
he is guilty of rape, but otherwise the consent of such a woman, induced by mere animal instinct,
is sufficient to prevent the act from constituting a rape. See also Fletcher (1866) LR 1 CCR 39;
Barratt (1873) LR 2 CCR 81; cf Lambert [1919] VLR 205 at 212. At 213 of the latter decision,
§72) LR 2 CCR 10 in terms which seem to suggest that consent
of tender years” although at 212, and again at the end of Cussen I's
judgment at 214, he says that capacity to consent falls to be determined by all the facts of the
particular case. The effect of intoxication on capacity was dealt with in Camplin (1845) 1 Cox cC
220, CCR (in which the female was a 13-year-old girl), and it was held that a sleeping woman
could not consent in Mayers (1872) 12 Cox CC 311; Young (1878) 14 Cox CC 114, CCR.

end of the 19th century, the accepted view

there is a reference to Lock (1
could also be given by “a chikl

[18.135] Legislation on consent in a sexual case

The following jurisdictions have legislation on consent in a sexual case:

Qld: Criminal Code s 348 provides:

(1) In this chapter, “consent” means cons
the cognitive capacity to give the consent.

ent freely and voluntarily given by a person with

(2) Without limiting subsection (1), a person’s consent to an act is not freely and voluntarily

given if it is obtained—
(a) by force; or
(b) by threat or intimidation; or
{c) by fear of bodily harm; or

(d) by exercise of authority; or
(e) by false and fraudulent representation about the nature or purpose of the act; or

{f) by a mistaken belief induced by the accused person that the accused person

was the person’s sexual partner.
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| [18.135
Vic: Crimes Act 1958 s 36 provides:

For the purposes of Subdivisions (8A) to (8D) “consent” m

. : eans free : i
which a person does not freely agree to an act include the e Clumnslagg i

following—
(a) the pers i ‘ i
person submits because of force or the fear of force to that person or some
L One elge;

()) t]]e person Slll)m]tS bf:CEl &) e T arm o Y pc that pe
USc
of h ff:d 9] f dan Y to tha son o bD[r]eone

(¢) the person submits because she or he is unlawfully detained:

( ) 3 i ? s
d the person is a‘-]eep unL(HlSClOUQ, ar s b > T g as t
0 aEﬁCted b ﬂIL()[ ol or anothe dm S 1o be

e 3 a M . r
(e) the person is incapable of understanding the sexual nature of the act;
(4
(f) the person i i ,
) person 1s mistaken about the sexual nature of the act or the identity of the
person;

(g) the person mistakenly believes that the act is for medical or hygienic purpos
es.
See also, ss 37, 37AA, 37AAA of the Crimes Act 1958.
WA: Criminal Code s 319 provides:

(2) For the purposes of this Chapter—

(ﬂ) consent” means a cons Y Y & p:
sent flf:e] and VOIU itar given and Wilhot n
: - - - !
Wd)/ aﬁf:ct] 18 []le meani 2 a[tllbu[ﬂ le to th()Se .

s e o G : L words, a consent is not free]
is obtained by fo intimidati e
v i y force, threat, intimidation, deceit, or

b) where : i
(b) re an act would be an offence if done without the consent of a person, :

ﬂllule I]y that [)e son (o offer pnys Cal resista (5] d(]eS 10t of itse 1
i nc L 1L ]_[ constitive

(c) a child under the a is i
_ ge of 13 years is inc i
constitutes an offence against the child. "pable of consenting to an SAMISS

I” MIC] W& AYS N
laél Vv siern A(M jallil (2()0)8) ]83 A Crlm IQ 348 (\'“A CA) Ml”f“ 34 \rvlth Wh“m

The extended meani - W 9 de means th.
aning of “consent” contained withi
- 2 : ithin s 319(2)(a) of the ‘s
zl'eli l;:;:hiu_;ng causes of consent can now destroy the reality (Ef )c(ogl‘s?:i;lttb?t er Wolaion e
8 al intercourse in which she perceives what i p. -~
! ; at 1s about to tak :

the man in question and the character of what he is doine L i

(=]

free and voluntar if
_ _ y consent if that consent i i
the inducing causes. s obiained b

cuinplainant consents to
cerstands the identity of
. there can, nevertheless, be an absence of
y threats, intimidation or deceit. They are

NSW: Crimes Act 1900, s 61HA provides:

(2) A person consents
to sexual inte course if L]le person ce a Q. Y agrees to
‘ ly nd v luﬂta.nl gf
{.}) A person wi (6] hdS SEXUaI
intercourse Wl[]l ﬂll()ﬂler person Wlth()ut the consent of the Othe!
pfﬂ s0n kﬂOWg thdt the ()thel perSOH d()es not consent to the sexual intercourse if

(a) [he person k]lo o
ws that ¢ other Erso doe ot [+ 0 the Sﬁxuﬂ]
o P n s consent t

( ) h P S0n 18 P
) c pe T cckless as to whe heI t]lc OﬂlC[ erson consents to the Se}(l.lﬂl
ntercour 8¢, Or

(c) the person has no ]
reasonable grounds fo ieving
consents to the sexual intf:rcoursgeT ' behevmé’ et e o

For the purpose of making any such findin

b it ! gt g, the trier of fact must have regard (o all the

[18.140] RATE =

(d) including any steps taken by the person to ascertain whether the other person
consents to the sexual intercourse, but

(e) not including any self-induced intoxication of the person.
(4) A person does not consent {0 sexual intercourse:

{a) if the person does not have the capacity to consent to the sexual intercourse,
including because of age or cogaitive incapacity, or

(b) if the person does not have the opportunity to consent to the sexual intercourse
because the person is unconscious or asleep, or

(c) if the person consents to the sexual intercourse because of threats of force or
terror (whether the threats are against, or the terror is instilled in, that person or
any other persom), or

(d) if the person consents to the sexual intercourse because the person is
unlawfully detained.

(5) A person who consents to sexual intercourse with another person:
(a) under a mistaken belief as to the identity of the other persom, oOr
(b) under a mistaken belief that the other person is married to the person, or

(c) under a mistaken belief that the sexual intercourse is for medical or hygienic
purposes (or under any other mistaken belief about the nature of the act
induced by fraudulent means),

does not consent to the sexual intercourse. For the purposes of subsection (3), the other
person knows that the person does not consent to sexual intercourse if the other person
knows the person consents (© sexual intercourse under such a mistaken belief.

(6) The grounds on which it may be established that a person does not consent to sexual
intercourse include:

(a) if the person has sexual intercourse while substantially intoxicated by alcohol
or any drug, or

(b) if the person has sexual intercourse because of intimidatory or coercive
conduct, or other threat, that does not involve a threat of force, or

(c) if the person has sexual intercourse because of the abuse of a position of
authority or trust.

(7) A person who does not offer actual physical resistance to sexual intercourse is not, by
reason only of that fact, to be regarded as consenting to the sexual intercourse.

(8) This section does not limit the grounds on which it may be established that a person does
not consent to sexual intercourse.

In G’ Sullivan v R [2012] NSWCCA 45, at [124], the court noted that the statutory meaning
of consent maintains a subjective component. The element of honest belief in s 61HAQ),
however, is to be tested by reference to whether there are reasonable grounds for the belief
asserted by the accused. See also, W O v Director of Public Prosecutions (NSW) [2009]
NSWCCA 275, [80].

[18.140] Consent must be real

In R v Mobilio [1991] 1 VR 339; (1990) 50 A Crim R 170 (CCA) the accused was a
radiographer, convicted of rape. He introduced an ultrasound transducer into the vaginas of
young women. The prosecution contended that the consents were not real because the
victims consented to a medical procedure while the accused acted for his sexual
%ratiﬁcation. His appeals succeeded. The court said in a joint judgment (at 349-350;
80-181):

| B |
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[18.165
DPP (NT) v WJT (2004) 219 CLR 43; 210 ALR 276; ]

DPP’s
s Reference No 1 of 2002 (2002) 12 NTLR 176; 171 FLR 403:

(CCA - five member bench); BT AL R 1s8

McMaster v The Queen (1994) 4 NTLR 92; 117 FLR 200 (CCAY;
R'v Marama (2001) 118 A Crim R 111 (NT, Riley J) |

[18.165] Direction on consent and belief in consent

Where consent ¢ ief i
consent and belief in consent are trial issues, a jud

In Victoria Crimes Act 1 58 i < 49 )
a, § 2/ requires s i i U
A .-V ; X 9 S ,’l; q uch a direction. In R v Yus /(2005
I1m (VIC C ) inneke P looked at the section then S:i]d ((at S‘O)Z]IIS\IRS )

it seems to me t
Tt (:)at‘;iut::;l{c;ral:l})lyl _cle_ar that the requirement imposed on the judge is t
e o n ; s belief in consent to the relevant facts which have b‘g . re'late e
o i na[ufal i q](;_l to tl;e Elt:mate i1ssues comprising the elements of theezlgfplaced b
S ) aning of the words contained i i d -
i S o e o _words med in the section, and is — in : :
: : procedural obligation imposed b 3 ! on the s
clear by Alford v McGee (1952) 85 CLR 437pat 446 ¥ 110, FUDEEL B e i Tikhigh ma(;?:

In R v Zilm (2006) 14 VR 11 i

vz ; 161 A Crim R 149 (CA
! 11 _ ) the
;n@ctmn because the trial judge directed the jury wro ICOUﬁ HHOTNBCI : 3 o
e Y ngly. Callaway JA said (at 13: 151

ge must relate the law to the fact
s,

The belief of an accused person that the com

laina E 1
to be reasonable as a matter of law. The Cro ! S prre o g s sewual act dosii] i

- i " . w1 must prove that in act, the accused as aware th t

\ ? ] 2 £ d

the cO Dpiai 1ant was not Conseﬂting or mlght not be COI].%‘Crltil'lg The uﬂl‘easonab]enew f h_lﬁ f
. 58 0 .L be]ie g

dOCS 1 mean ft I.h b q §3 wher
].lt 1T (e
? Otv llﬂ ‘C' S gu T'he d cction required )y 8.3 ;([)(C) (8) the Cr tmes Act [9 58, I
1t 15 rele ant to ﬂole _[dCtS In issue, Hldkes it more lmp()l tant thd.ll ever that the ury u [[e Slanc "e
true s ]g[lliiCaIlCe 1 the qllestl()n Wheﬂlc. the beliet Uf ﬂle &LCllSed pEISOH was y b ‘
as reasonal le.

h p h Q 2 Aty . L
] 1t € rape case Ul Baildlll % I F )u2 C
420 GlllllmOW, [Iayne alld HEydO” JJ Sa.ld (at 2;5 642 4 50 34 ) A N

n 1 it
[Als Gibbs T emphasised in La Fontaine v The Queen (1976) 136 CLR 62 at 77
The purpose of a summing up is not to endeavour to aj I

i i i pprise the jury of fine legal distinctions but

_ ply as si 3
i e them-y possible so much of the law as they ne=a tr, know in order o

I
pl;oléevr' l:;lfljic]inftieg (20Q7) 174 A Crim R 297 (Vic CA) the court held 2
cted the jury on mistaken belief in consent. Appeal dismi_

See also

Judge at [10.900].

1 that the trial judge
ssed.

18.17 inui i
[ 0] Continuing penetration after knowledge of lack of consent

Kaitamaki
K appca]zﬁvoﬁzeNg‘L;eeznegQSdS] AC 147, [1984] 2 All ER 435; 79 Cr App R 251 (PC) wa
R s st bya[é O.nll‘zltfl:t cbol?ts';rl%[ct:on of the relevant statute required convictio;
ook : s ntercourse continued af

ent. Cases referred to by the appellant in the unsuccessful iﬁ;j:ﬁ;&dge i

R v Salmon [1969] SASR 76 (CCA);
R v Mayberry [1973] Qd R 211 (CCA);
Richardson v The Queen [1978] Tas SR 178 (CCA);

R v Salmon [1969] SASR isti
: 76 was distinguished and Kai j
followed in R v Murphy (1988) 52 SASR 186; 3flmA ggi;mlgaf(l)ﬁ[ 1(?38(%3%)1 N

[ 5.180]
—

Tactical considerations

— 1259

[13_1 75] Effect of intoxication of accused
mRv Curtis (1991) 55 A Crim R 209 (SA CCA) Olsson J said (at 218):

Quite apart from the fact that no specific explanation was given to the jury as to the possible effects
of marijuana as an intoxicant in its own right either considered alone or when ingested in addition
10 alcohol — a state of understanding which could well be foreign to at least some jurors — it was,
in the context of a case such as this, vitally important that the trial judge ensure that the jury was
left in no doubt that, at all times, it remained incumbent upon the Crown to negative any

reasonable possibility that intoxication played any relevant part in the perceptions or understanding
of the appellant.

Duggan 1 said (at 223):

The case called for a more extensive direction on how events such as those to which 1 have
referred might have been perceived by a man affected by the consumption of alcohol and
marijuana. The possibility of misconceiving the complainant’s attitude should have been raised in
this context: Wilson (1986) 42 SASR 203; 22 A Crim R 130.
can play a part. In R v Ball (1991) 56 SASR 126; 53 A Crim R 461
(CCA), Mathesoi. J said (at 178-179; 473-474)
[ have ankicusly considered the submission that the issues raised on the appeal were not issues at
the triar. I can understand why it did not suit the defence to do so. Although I have never thought
that thie adjectives “partial” and “total” are helpful in a discussion of intoxication, I think the
{~lluwing quotation from the judgment of White I in R v Egan (1985) 15 ACrim R 20 at 41-42 is
pertinent:
Counsel did not address on partial intoxication. This may have been due to oversight, although
this is to be doubted because counsel were experienced, and they raised the point immediately
after the summing up was completed. It is more likely that counsel appreciated the fact that the
arguments based on partial intoxication were two-edged, like a two-edged sword as it were,
There is a favourable or helpful edge which assists accused persons in cases like this, at the first
stage of the exercise where the jury is considering the question whether the accused realised she
might not be consenting. They get the benefit at that stage of any dulling of his perceptions due
to partial intoxication. Once the jury decides that he did realise, notwithstanding partial
intoxication, that she might not be consenting, the very fact of partial intoxication may then be
used by the jury as the explanation why the accused pressed on with intercourse recklessly
indifferent as to her consent. That is the adverse or unhelpful edge of the direction as to partial
intoxication. Tt may be that counsel realised this difficulty and for tactical reasons, did not make
too much of the issue.
(And see also R v Summers (1986) 22 A Crim R 47 at 48.) The law, however, is clear that a trial
judge has to put to the jury any defence that fairly arises on the evidence: see R v Murphy (1988)
57 SASR 186 at 195-197; 37 A Crim R 405 at 414-417 where Cox I reviews the English and

Australian authorities.
InR v Morgan (1993) 30 NSWLR 543; 67 A Crim R 526 (CCA) there had been evidence of
the accused’s intoxication. No direction on the belief on consent was asked for by the
defence at trial, probably because the accused said there was no intercourse. The failure of
the trial judge to direct the jury on intoxication was a ground which did not succeed,

although the appeal was allowed on other grounds.
Rv B, MA (2007) 99 SASR 384; 177 A Crim R 268 (CCA) the court analysed the changes

to Criminal Law Consolidation Act 1935 s 269. At trial, the defence had not asked for an
intoxication direction and none was given. The court made a thorough examination of

legislation and authority. Appeal dismissed.

[18.180] Intoxication of victim
Generally

In R v Bree [2007] 3 WLR 600; [2007] 2 All ER 676; [2007) 2 Cr App R 158 (CA) Sir Igor
Judge P giving the judgment of the court said (at [32]):
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Drunken consent is still consent.

In Cv T (1995) 58 FCR 1; 136 ALR 703 (FCA) Burchett T said (at 17-18; 7]85719).

The law on this subject is not in doubt. The essential principle is the same, both under

the Northern Territory (which may be applicable: Svikart v Stewart (1994) 69 ALJR 35
the modified common law obtaining in New South Wales (which

the Code of

) and
may alse be applicaple by al

: vi

of s 61 of the Defence Force Discipline Acr 1982 (Cth). In McMaster v The Queen (21 M;:u;
1994, CA/NT), Thomas and Priestley JJ and Gray AlJ, unreported) a strong Court of Cﬁmincm
Appeal held, in a judgment delivered by Gray Al:

In States where the elements of the crime of rape are governed by the common |
that it is an element of the crime that the accused intended to have sexual intercourge withouy
consent. This requires proof by the Crown that the appellant knew the womap Was not
consenting or knew she may not be consenting and proceeded regardless: see RvS

aragozzg
[1984] VR 187; R v McEwan [1979] 2 NSWLR 926 and R v Brown (1975) 10 SASR 139,

This means that a jury should be directed along these lines in all cases .
show that, under the common law doctrine, the belief on the accused’

consenting need not be a reasonable belief. What the Crown must neg.
whether reasonable or not,

AW, it is clegy

..The above authorities
$ part that the womgp is
ative is a genuine belief,
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U’sj g5]

EvideIlCE .
: ere the prosecution case 1s tha'g
is still able to give evl ‘
ﬂse?t‘!nstzfcguls‘sle Of cou:se she could then be cross-e
1 .
354; 140 A Crim R 249 (CCA).

i : i icated that she could not

: lainant was so lﬂtOXl._Lth , .
the‘LC)'m-Iz:hief that she had no intention or wish to have
g xamined: R v Blayney (2003) 87

sexud
gASR

Other cases
L -z and Young (1 .
Wilson, Tchorz an  PrE 289 (SCC);
4 Foau [1997] 2 SCR 777; (1997) 148 DLR (4h) 662; 116 CCC (3) 289 (
Rv sak

(2001) 78 SASR 463; 119 A Crim R 75 (CCA);

986) 42 SASR 203; 22 A Crim R 130 (CCA);

RV Green -
Rv Pryor (2001) 124 A Crim R 22 (Qld CAY;

R Blayney (2003) 87 SASR 354; 140 A Crim R 249 (CCA),

V 2 ' -

RvTA (2003) 57 NSWLR 444; 139 A Crim R 30 (CCA); .
v : |

R v DI .

. | iabili
In my opinion, the same result is reached in ¢ Reliability ;
Code which provides: o o Cnl s
- here consent? The complainan :
v’a:e“alanumber of different versions of various events.
gov

i bility.
A\ hould have directed the jury on her reliability

id (z 12] - [113]):
i others agreed, said (at 340 [1

E .. e n the subject, so the jury if they conside}'edv t‘r_le mlaFter ert;:
d?awiné on Wﬁatever expe_rience_ thz?y or llldl\/l?llfil B;m'?he
any direction of his [1]1_the gap left by
was to remind the jury of the CV1q611?i
ffect on her, and warn them that, as thal
the complainant’s evidence unless
was accurate.

he Northern Territory by virtue of s 31(1) of the m R 310 (Vic CA) the appellant had been convicted of rape.

heavily intoxicated by alcohol and marijuana. She

ial judge
. - o - held that the trial judg
A person is excused from criminal responsibility for an act, omission or event The court

unless it wag
intended or foreseen by him as a possible consequence of his conduct,

In my opinion, s 31(1) produces the result that the
intention of the accused to assault the victim witho
proposition that the accused knew that the vietim w.
may not be consenting and proceeded regardless.

prosecution must prove that it was the
ut his or her consent This involves the

as not consenting or knew that he or sh- Neither side called any experts to speak

all must of necessity have dot-ne So.nl:;y could not by
) ! had. The judge, 0l course,
In R v Francis [1993] 2 Qd R 300 (CA), the Court, decided a case where the evidence susg-sied mbdy nl;aevgf expert evidence. The best he could have 1flc_me
consent had been induced by the excessive consumption of alcohol. In their Joint ivdyment - 5 tion, and of her own assessment ot 11s €
. . % ! about her consumption, - ict the applicant on
Davies JA and Demack J said (at 305): : it would be unsafe to convic i i
e thes s, idered that evidence they were satisfied that i
It is not correct as a matter of law that it is rape to have carn having very carefully consi

al knowledge 0f a woman who is
drunk who does not resist because her

submission is due to the fact that she is drunk. The
reason why it is not is that that at least includes the case where the ¢arnal knowledge is

consensual notwithstanding that the consent is induced by excessive consumption of alcohol,
The critical question in this case was whether the complainant had, by reason of sleep or a
drunken stupor, been rendered incapable of deciding whether to consent or not.

See also R v Bonora (1994) 35 NSWLR 74 at 80 (CCA).

In R v Lambert [1919] VLR 205 at 213, where Cussen I, speaking for the Full Court of the
Supreme Court of Victoria, quoted a dictum of Parke B that rape was “committed by violating a

woman when she is in a state of insensibility and has no power over her will ... the accused
knowing ar the time that she is in that state™.

In my opinion, a direction of that kind should have been given.

[18.185] Reckless indifference to consent

1 the v 3 lti“ but ne\’erthelel S
i i 1t not I)E: cons g 5 :
1e1'e l e acc llSe(l ieahSEd hat h ictim ]mg - ‘ o
wproceeded to hd\re jﬂterL'Ourse, the ll’lental state 18 Ca]_led IeCkleSSﬂf:Ss or 1rec kle;s

mdifference.

l 1 B(,l]l[l[” V Z e ! EM e 2“ 224 (t ) () 4 5 i A Cr].m R 42() the COUIT
Xa ].} d i h Fik pEit 0( tl(])e)Ja.W ill a New SOllth “‘ales appeﬂl. One ssue was thﬁ
exXamine: I.] 1S S

interpretation of the Crimes Act 1900 s 61R(1):

i r person
urse with another person without the consent of the other pe

. : ; . : . : " i taken
This is in keeping with the principle affirmed by the High Court in Papadimitropoulos v R (1957) s to the sexual intercourse is to be ta

98 CLR 249, where Dixon CJ, McTiernan, Webh, Kitto and Taylor JJ referred (at 255) toR v

Lambert [1919] VLR 205“as to the need of the man’s being aware of the absence of consent”, and
said (at 261):

5 | interco
A] person who has sexual %
Em(li I\j;vho is reckless as to whether the other person C}(:;E;z iy
to know that the other person does not consent to t
o know

¢ ismissing the a
There was a joint judgment of Gummow, Hayne and Heydon IJ dismissing p
&
Honours said (at 275; 642; 430 [331):
i y i Isewher
be possible, as is the case els ere X
L?ioﬁﬁg Lclcgsurement against an objective criterion.
and later (at 276; 642; 430-431 [37]): | N
A direction that “reckless” has the meaning to be given by the jury
of the case would be erroneous ...

peal. Their

To return to the central point, rape is carnal knowledge of a woman without her consent...such
a consent demands a perception as to what is about o take place, as to the identity of the man
and the character of what he is doing. But once the consent is comprehending and actual the

inducing causes cannot destroy its reality and leave the man guilty of rape.

That decision of the High Court in Papadimitropoulos has recently been followed by the Court of

Appeal in England in R v Linekar [1995] 2 WLR 237, where (at 244) it was described as a “highly
persuasive authority”,

m ess” as
e in the law, to construe the term reckl

ticular circumstances




