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Drug-assisted rape

The problem of drug-assisted rape has been recognised for some time2
Certain drugs have the capacity to lead complainants to consent to acts
which they would normally find repugnant.*** They may also cause sexua]
arousal and a sense of enjoyment. They can be mixed with other drugs or
alcohol to avoid detection.

Section 75(2)(f) applies where any person has administered to or caused tg
be taken by the complainant, without the complainant’s consent, a substance
which, having regard to when it was administered or taken, was capable of
causing or enabling the complainant to be stupefied or overpowered at the
time of the relevant act. This represents the one circumstance where the 2003
Act goes further than recommended by the Sexual Offences Review, albeit
the Review did include in its original list of circumstances the situation where
a complainant is too affected by alcohol or drugs to give free agree-
ment.**

The substance must, having regard to when it was administered or taken,
have been capable of causing or enabling the complainant to be stupefied or
overpowered at the time of the relevant act. The substance need not be an
illegal substance. This wide definition includes laced drinks.

The substance must have been administered ete. without the complainant’s
consent. Voluntary consumption of the substance will not suffice. However,
for the complainant to have consented to the administration etc., they would
have to have freely agreed to its administration etc., knowing its nature and
effect. Deception of the complainant as to the nature or effect of (-
substance would vitiate consent.

If the substance was administered etc. but no sexual activity actuaily took
place and none was attempted, the defendant may still be chargsa with the
preparatory offence of administering a substance with intent *°

ConNcLUsIVE PRESUMPTIONS AS To CONCENT

In contrast to the rebuttable presumptions of 8.75 of the 2003 Act, which the
defendant may challenge if there is sufficient evidence, .76 of the Act creates
conclusive presumptions. It provides:

43 P Sturman, Drug Assisted Sexual Assauli: A study for the Home Office (Chardon;
Metropolitan Police, 2000). For further discussion see Temkin, Rape and the Legal Process, 2nd
edn, (2002) p.103. See also E. Finch and V.E. Munro, Intoxicated Consent and the Boundaries of
Drug Assisted Rape [2003] Crim. L.R. 773 and Intoxicated Consent and the Boundaries of Drug
Assisted Rape Revisited [2004] Crim. L.R. 789.

“** Rohypnol or GHB (Gamma hydroxyl butyrate acid).

#%#* In their article The Sexual Offences Act 2003: (1) Rape, Sexual Assaults, and Problems of
Consent [2004] Crim. L.R. 328 at p.337, Professors Jennifer Temkin and Andrew Ashworth
make a powerlul case that this circumstance should raise an irrebuttable presumption.

426 See Ch.14, below.
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«“(1) Ifin proceedings for an offence to which this section applies it is proved that
the defendant did the relevant act and that any of the circumstances
specified in subsection (2) existed, it is to be conclusively presumed—

{a) that the complainant did not consent to the relevant act, and

(b) that the defendant did not believe that the complainant consented to
the relevant act.

(2) The circumstances are that—

(a) the defendant intentionally deceived the complainant as to the nature
or purpose of the relevant act;

(b) the defendant intentionally induced the complainant to consent to the
relevant act by impersonating a person known personally to the com-
plainant.”

Section 76 essentially replicates the common law, although both limbs of
5.76(2) in some respects go further. Where the prosecution are able to prove
that the defendant did a relevant act (in the case of rape, intentional penile
penetration of the complainant’s vagina, anus or mouth), and that either of
the circumstances set out in s.76(2) existed, it is conclusively presumed that
the complainenc did not consent to the relevant act and that the defendant
did not belie e that the complainant consented to the relevant act. The jury
should be directed to convict the defendant if they find either of these matters
proved. The judge should give the jury clear directions as to the meaning of
the word “purpose” and identify the relevant evidence going to that issue.
Siace this section creates conclusive presumptions, it is arguable that its
contents should not have been treated as matters of evidence but should have
been included in the definition of the offence. The circumstances that give rise
to the conclusive presumptions are not necessarily the worst type of rape.

The deception or impersonation must be shown to have operated upon the
mind of the complainant so as to induce consent. Lies as to the nature or
purpose of the act or as to identity are not sufficient in themselves to trigger
the presumptions. The presumption relating to impersonation does not arise
if the complainant was not in fact induced to consent by the impersonation,
and consented irrespective of it.

Deception as to the nmature or purpose of the relevant act

As the conclusive presumptions in s.76 of the 2003 Act provide an alternative
route for a jury to convict a defendant, they require careful scrutiny. The
presumption in s.76(2)(a) is relevant only in the comparatively rare case
where the defendant has deliberately deceived the complainant about the
nature or purpose of the relevant sexual act. The ambit of the provision is
limited to the “act” to which the deception relates, and to deceptions as to
the “nature or purpose” of the act as opposed to its quality. Beyond this very
limited type of case, and assuming that none of the evidential presumptions
in 5.75 applies, the issue of consent in rape must be addressed by reference to
the definition of consent in s.74 and the provision as to reasonable belief in
consent in s.1(2).
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Section 76(2)(a) applies where the defendant intentionally deceived the
complainant as to the nature or purpose of the relevant act. In Jheeta®™’ the
presumption was held not to have arisen where the defendant deceived the
complainant by creating a bizarre fantasy which led her into having sexua]
intercourse with him more often than she would otherwise have done. The
appellant pleaded guilty to two counts of procuring the complainant to have
sexual intercourse with him by false pretences, contrary to s.3(1) of the
Sexual Offences Act 1956, four counts of rape, contrary to s.1(1) of the
Sexual Offences Act 2003, and one count of blackmail. The complainant and
appellant had met while students and started a sexual relationship. To
prevent the complainant from breaking off the relationship the appellant sent
her threatening text messages. The complainant had no idea who was sending
the messages, and shared her worries about them with the appellant. He tried
to reassure her that he and his friends would protect her. When the
complainant wanted to involve the police, he said he would lodge a
complaint on her behalf. Over a period of four years, the appellant sent her
numerous text messages appearing to be sent by different police officers. The
police officers were fictitious. The messages were designed to encourage her
to maintain the relationship with the appellant and to sleep with him.

The appellant was arrested and, when interviewed, eventually admitted
that he had been responsible for the creation of the entire fictitious scheme.
There had been occasions when sexual intercourse had taken place while the
complainant was not truly consenting. Following advice from his counsel as
to the effect of 5.76, the appellant pleaded guilty to four counts of rape. In his
basis of plea, he acknowledged that he had persuaded the complainant i
have sexual intercourse with him more frequently than she would otherwise
have done and that the persuasion had taken the form of pressures imcosed
on her by the complicated scheme he had fabricated.

On appeal against conviction, the appellant argued that the ds<zsption did
not amount to a deception as to the nature or purpose of tiie act, and
accordingly the appellant had been wrongly advised as to tiiz law by his then
counsel, the ambit of his behaviour was not caught by s.7¢ and the conclusive
presumption did not arise. The Court of Appeal agreed, holding that the
complainant had been deceived not as to the nature or purpose of the sexual
intercourse, but as to the situation in which she had found herself. No
conclusive presumption arises merely because a complainant is deceived in
some way or other by disingenuous blandishments or common-or-garden lies
told by the defendant. Lies of that type may well be deceptive and persuasive,
but they will rarely go to the nature or purpose of intercourse. However, the
Court dismissed the appeal on the basis that, in the light of the appellant™s
admissions, the complainant had not exercised a free choice or consent for
the purposes of s.74 of the 2003 Act. There was no doubt that, on some

427 [2007] EWCA Crim 1699.
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occasions at least, the complainant had not consented and that the appellant
was perfectly aware of that. This appears to be an acknowledgement by the
Court of Appeal that some deceptions, when considered in the context of all
the circumstances prevailing at the time, may lead to a complainant not
exercising a free choice under s.74, even though those deceptions fall short of
those engaging the s.76 presumptions. For further discussion see paras
1.205fF above.

It is of interest that the appellant’s earlier deceptions in Jheeta were
charged under the old law as procuring sexual intercourse by false pretences,
contrary to s.3(1) of the Sexual Offences Act 1956. The 2003 Act does not
contain this offence, which was accordingly abolished as from May 1, 2004.
The decision in Jheeia reveals a gap in the law*® in that it is not at present
properly equipped to deal with the procuring of sexual intercourse by fraud,
which falls short of the limited categories of fraud that vitiate consent.
However, the wider definition of consent in s.74, with its emphasis on
freedom of choice, may be sufficient to catch cases where there is evidence
that a complainant’s choice was very far from informed.

Deception-as to the nature of the act within the meaning of 5.76

Nacion 76(2)(a) of the 2003 Act is relevant only in those comparatively rare
cases where the defendant deliberately deceived the complainant about the
nature or purpose of one or other form of sexual intercourse. The ambit of
5.76 is limited to the ““act” to which the deception relates and to deceptions
as to the “nature or purpose” of the act, as opposed to the act’s quality. With
regard to the nature of the act, the 2003 Act follows the common law, which
established that if the victim was induced to consent on the basis of a
fraudulent misrepresentation as to the nature of the act, there was no
consent. In Flatrery,**® the defendant ran an open stall at Halifax market
from which he professed to give medical and surgical advice for money. The
victim, a girl of 19, consulted him with respect to an illness from which she
was suffering. Te advised that a surgical operation should be performed and,
under the pretence of performing it, had sexual intercourse with her. She
submitted to what was done in the belief that the defendant was merely
treating her medically. It was adjudged that in the circumstances the girl had
only consented to a surgical operation, and the conviction for rape was

#2% See the observations of Professor John Spencer in Three new cases on consent, Cambridge
Law Journal [2007] 490.
42
* (1877) 1 QBD 410. See also Case (1850) 1 Den. 580, where a 14-year-old girl believed that
she was submitting to medical treatment and made no resistance when her medical practitioner
had sexual intercourse with her. Wilde CJ said (at 582): “She consented to one thing, he did

another materially different, on which she had been prevented by his fraud from exercising her
Judgement and will”,
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upheld. Flaitery was followed in Williams**® where the appellant, who was a
choirmaster in a Presbyterian church, was engaged by the parents of a
16-year-old girl to give her lessons in singing and voice production. The
appellant had sexual intercourse with her under the pretence that her
breathing was not quite right, and that he had to perform an operation to
malke an air passage to enable her to produce her voice properly. The gitl
submitted to what was done under the belief fraudulently induced by the
appellant that she was being medically and surgically treated, and not with
the intention that be should have sexual intercourse with her. In contrast, a
fraudulent misrepresentation that a person has been found to be free from
HIV and/or other sexually transmitted diseases does not nullify consent,
because there is no deception as to the nature of the act.*'

Beyond this limited type of case, and assuming that none of the evidential
presumptions in s.75 apply, the issue of consent must be addressed by
ceference to the definition of consent in s.74 and the provision as to
reasonable belief in consent in s.1(2).

Sexual intercourse induced by a fraudulent promise

It follows from the preceding paragraph that at common law, where a
complainant consented to sexual intercourse knowing full well what the
nature of the act was, but deceived by a promise never intended to be fulfilled,
the complainant’s consent Wwas not vitiated by the deception. This is
Alustrated by Linekar,"? where the defendant had approached a prostitute
outside a cinema and they had agreed a price; they eventually had sexua
intercourse with him promising to pay afterwards. He failed to pay. He vias
convicted of rape and appealed. Tt was held, allowing the appeal, that an
essential ingredient of rape was proof that the woman did not censent to the
act of sexual intercourse with the man who penetrated her; tnat the only
types of fraud which could vitiate consent in a case of rape were frauds as to
the nature of the act itself or as to the identity of theagaut; that it was the
absence of consent to sexual intercourse, rather than fraud, which constituted
the offence of rape; and that accordingly, the reality of the complainant’s
consent in the present case was not destroyed by the defendant’s pretence
that he would pay her. In Jheeta,**® the Courtt of Appeal confirmed that the
facts of Linekar would not fall within the ambit of 5.76(2)(a) and that the

430 119231 1 K.B. 340, overruling O’Shea (1898) 19 Cox C.C. 76, in which Ridley J appeared
to say thai Flattery was no longer law. The decision in Williams was criticised by Professor
Glanville Williams on the ground that the girl was deceived only as to the effects of the
defendant’s act rather than as to its essential nature: Texthook of Criminal Law, 2nd edn, (1983)
pp.561-562. See also Clarence (1888) 22 QBD 13 at 44, per Stephen J: “Consent in such cases
does not exist at all, because {he act consented to is not the act done”.

a3l For this reason, the Law Commission invited views as to whether this should be a further
exception to the general rule: Law. Com. Consultation Paper No.139, paras 6.19 and 6.80. See
also B v B [2006] EWCA Crim 2945,

43211995] 2 Cr. App. R. 49.

433 [2007] EWCA Crim 1699 at [27] per Sir Igor Judge P.
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osition reached by the common law has not been changed by the 2003 Act.
gmilarly, consent induced by a promise to marry the complainant, or to give
the complainant a lift home afterwards, an expensive holiday or a part in a
film, is still con sent to the relevant act albeit the person making the promise
never intended to keep 1t. Accordingly, 5.76 would not apply. Such conduct
could have amounted to an offence under 5.3(1) of the Sexual Offences Act
1956 if it involved sexual intercourse procured by f alse pretences of false
representation. However, as noted above, that offence was repealed and not
replaced by the 2003 Act.

Deception as to the purpose of the act not the quality of the act

By including in s.76(2)(a) deception as to the “purpose” of the act,
parliament arguably extended the pre-existing common law. The extension
was proposed by the Sexual Offences Review, citing as an example a false
representation that the purpose of the act is a medical examination.* A
deception of this sort is unlikely to feature in a rape Casc, but it could arise
in cases of gssault by penetration or sexual assault, where a complainant is
induced by, deception as to the purpose of the act to undergo an intimate
medical examination. The inclusion in 5.76(2)(a) of deception as to purpose
has +he virtue that it will eliminate the need to determine whether the
complainant was deceived as to the nature of the act or its purpose. In
particular, it renders academic any question as to whether the difficult case of
Tubassum®3 was correctly decided as, on any view, the Court of Appeal in
Tabassum applied a test different from the present law. The appellant in that
case deceived women by pretending in one case that he was a fully qualified
breast cancer specialist, and in other cases that he was doing a survey on
breast cancer. The representations led the women to allow him to examine
their breasts. In fact, although he had no medical qualifications, it was held
by the Court of Appeal that the victims had consented to the nature of the
defendant’s acts, but not to their quality, since they believed he was medically
qualified or had trained at the cancer hospital and that the touching was for
a medical purpose; and that accordingly, there was no true consent. The late
Professor Sir John Smith was highly critical of the decision, stating that the
distinction drawn between “pature” and “quality” was new and highly
suspect.*® Arguably, this concern is dispelled by the Sexual Offences Act
2003, which, by adding the words “or purpose” to “pature’”, enables a jury
to decide whether there was no consent due to deception as to the purpose
of the relevant act. However, the Court of Appeal in Jheeta, when reviewing
the pre-2003 Act authorities, pointed out that 5.76(2)(a) does not address the

9% Seyting the Boundaries, 2000, para.2.10.9.

3 2000] Crim. L.R. 686.

6 [2000] Crim. L.R. 636 at p.687. Arguably Tabassum is inconsistent with Richardson [1998]
2Cr. App. R. 200 where a struck-off dentist who carried out work on patients without disclosing
her status was held not to have committed an assaull.
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“quality” of the act but confines itself to its “purpose”. The Court preferred
Green®™’ to Tabassum as an example where s.76(2)(a) would operate. In that
case, a qualified doctor carried out bogus medical examinations of young
men in the course of which they were wired up to monitors while they were
masturbated. As the purported object was to assess their potential for
impotence, there was a clear deception as to the “purpose” of the physical
act.

The decision in Jheeta suggested that the Court of Appeal was adopting a
restrictive interpretation of “the purpose of the act”. The Court stated that
since the s.76 presumptions are conclusive of guilt, they require the most
stringent scrutiny. However, a considerably broader approach was taken by
the Court of Appeal in Devonald,*® in a reserved judgement, where it upheld
the trial judge’s decision that s.76(2)(a) applied where the appellant had
persuaded the complainant, a 16-year-old boy, to masturbate in front of a
webcam. The appellant believed that the boy had treated his daughter badly
so he decided to teach him a lesson. He corresponded with the boy over the
internet pretending to be a young woman and persuaded him to masturbate
in front of a webcam. The appellant was convicted under s.4 of the 2003 Act
of causing a person to engage in sexual activity without consent, having
changed his plea following a ruling by the judge. The Court of Appeal, here,
gave 5.76(2)(a) a very wide interpretation as the complainant undoubtedly
masturbated for a sexual purpose, albeit he was doing it for a young woman.
It held that it would have been open to the jury to conclude that the
complainant had been deceived as to the purpose of the masturbation. The
Court regarded the case as analogous to Green, although in Green the
complainants were induced to masturbate for non-sexual purposes. It said
that the concept of “purpose” encompasses rather more than the specitic
purpose of sexual gratification by the defendant in the act of masturbation.
Devonald has been the subject of significant academic criticist. I rofessor
Ormerod argued that it is out of step with Jheeta.**® If correcily decided, it
would mean that lies about a defendant’s state of mind could trigger the
conclusive presumption, whereas they should simply he part of the evidence
to be considered when the jury evaluate absence of consent. Jo Miles has
echoed this criticism in observing that the implication of Deveonald is that
where a defendant intentionally induces the complainant’s participation in
sexual activity on the basis of some ostensible purpose other than his genuine
purpose, the 5.76 presumption would be triggered.**

437 [2002] EWCA Crim 1501, identified by David Ormerod QC and Karl Laird in Smith and
Hogan's Criminal Law, 14th edn (Oxford: OUP, 2015), p.840, as a relatively easy case in that the
true purpose was not medical but sexual gratification.

43 [2008] EWCA Crim 527.

439 Smith and Hogan’s Criminal Law, 14th edn (Oxford: OUP, 2015). p.842, where David
Ormerod QC and Karl Laird argue that there are dangers in taking a wider reading of
“purpose”, as many bigamists and adulterers would thereby become rapists on the basis of a
conclusive presumption.

0 Jo Miles, Sexual offences: conseni, capacity and children, Archbold News, Issue 10,
December 35, 2008.
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Subsequently, in R. v B*' the Court of Appeal confirmed the restrictive
interpretation of the “purpose™ of the act adopted in Jheeta *** The facts are
instructive. The appellant was convicted on seven counts of causing the
complainant, his girlfriend, to engage in sexual activity without consent,
contrary to s.4(1) of the 2003 Act. He established a fake Facebook account
and under a pseudonym (“G”) established an online relationship with the
complainant. She had no idea that G was in reality the appellant. Using the
pseudonym he persuaded her to share sexual photos with him, and then
plackmailed her into performing more sexual acts. She confided in the
appellant as to what had happened. He told her he had dealt with the matter
by killing G. The appellant then established another fake online account
purporting to be a friend of G. Through that account he contacted the
complainant online and blackmailed her into providing yet more sexually
explicit photographs of herself. At trial, the appellant admitted setting up the
accounts and persuading the complainant to engage in the sexual activity,
but claimed that he believed she was consenting. The Crown sought to rely
upon the contlusive presumption in s.76 on the basis that the appellant had
intentionziiy aeceived the complainant as to the purpose of the relevant acts
(it was fiat contended that she was deceived as to the nature of the acts). The
trial (uiige agreed that a s.76 issue arose for the jury to consider. He decided
Le would leave to the jury the issue of whether the complainant had been
deceived as to the purpose of the acts and that he would direct them that, if
they found deceit proved, the conclusive presumption applied. The complain-
ant was not asked at trial what she understood the purpose or the motive of
the person at the end of the webcam to be. The Court of Appeal quashed the
convictions and ordered a re-trial. Hallett LT stated:***
“Reliance upon section 76 in this case, on these facts and this evidence, was
misplaced. The prosecution needed to look no further than the provisions of
section 74. It provides that ‘a person consents if he agrees by choice and has the
freedom and capacity to make that choice’. If the complainant only complied
because she was being blackmailed, the prosecution might argue forcefully she
did not agree by choice.”

In R v B, there was no deception as (o the “nature™ of the acts: the
complainant knew that they were sexual acts of vaginal and anal penetration.
There was, undoubtedly, a deception as to the identity of the person who was
intentionally causing her to engage in sexual activity. Could there have been
a deception as to identity within the meaning of s.767 The obstacle to that
argument is that the conclusive presumption in .76 has to be restrictively
interpreted as it effectively widens the definition of rape. Parliament has
provided that a fraud as to identity will trigger the application of 5.76 only
where a defendant impersonates someone “known personally to the com-
plainant™. The identities used in this case were not the true identities of

“1 2013] EWCA Crim 823,
“22007] EWCA Crim 1699.
“3 At [24].
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anyone known personally to the complainant. Arguably, there was in R. y g
a deception as to motivation, in that it is likely that the girlfriend thought she
was being intentionally caused to engage in the sexual acts for someoneg’s
sexual gratification, whereas the true motivation was to test her fidelity or tq
humiliate her. Clearly, the deception as to identity was inextricably linked tq
the appellant’s motivation or purpose. However, on these facts, the Court of
Appeal suggested that if the complainant had assumed that the motive of the
other person was sexual gratification, she would not have been misled as to
the purpose. The Court of Appeal distinguished Devonald *** and preferred
Jheeta to the extent that there is a conflict between the two decisions,

The recent case of Mari*** provides a clear cut example of a deception as
to purpose. The complainant answered an advertissment placed by the
applicant on a respectable website to appear in a pilot programme for g
television series. The applicant was not a film maker but a plumber, He
deceived the complainant into believing she was undergoing a casting process
and induced her to carry out sexual acts with him, short of sexual
intercourse, in a London hotel room. The Court of Appeal, in ref using an
application for leave to appeal, had no difficulty in finding that there was a
deception as to purpose falling within s.76(2)(a) in that the applicant’s
ostensible purpose was not sexual pleasure but simulated sexual pleasure for
commercial purposes.

Two Commonwealth cases are instructive in this context. In the Canadian
case of Harms*¢ the appellant had posed as a doctor and obtained consent
to sexual intercourse by falsely representing it as a necessary medical
treatment for a condition for which he had given a false diagnosis. The Court
upheld the conviction. Such conduct would clearly be rape under the 2005
Act as there was deception as to the purpose of the Act. In contrast, in'the
Australian case of Papadimitropoulos*’ the defendant went through a hogus
ceremony of marriage with the complainant, inducing her thereby to have
sexual intercourse with him. The High Court refused to find that the
deception invalidated the woman’s consent. This would be a clear example of
the old offence under 5.3 of the 1956 Act. Equally 5.76(2) 4} ¢f the 2003 Act
might apply on these facts as arguably there was a deception as to the
purpose of the act, the consummation of the marriage.

Section 76(2)(a) seems to assume that an act can have only one purpose.
For instance, a doctor with a gynaecological sexual obsession might tell the
complainant truthfully that an intimate medical examination is necessary.
That doctor would not have deceived the complainant as to one of his
purposes, but he would have failed to reveal that his secondary purpose was
to obtain sexual gratification from the examination. If the evidence were to

*4[2008] EWCA Crim 527. For further criticism of Devonald, see para.1.322, above,

442 12015] EWCA Crim 162.

#6[1944] 2 D.L.R. 61.

7 (1957) 98 C.L.R. 249. “Once the consent is comprehending and actual the inducing causes
cannot destroy its reality and leave the man guilty of rape.”
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establish that sexual gratification was an additional purpose, and th_e
complainant was deceived as to this and would not have consented had 1t
been known, it is at least arguable that the presumption would operate, albeit
the need for the medical examination was genuine. In tthgna@mn case of
Bolduc and Bird,*** a doctor deliberately allowed a voyeuristic friend, fa!_sely
representing himself to be a medical student,_to .be present at a vagm_al
examination. The woman’s consent to the {?xellmlma_tlo_n was held to be valid.
Arguably, if the same set of facts arose in this Jungdwtwn, under the 2003 Act
there would have been a deception as te the ulterior sexual purpose of the act
even if the examination was necessary, so that the conclusive presumption
would be engaged. The position would be different if the defendant had
multiple purposes, but the complainant actually understood one of the
purposes to be sexual gratification.**

[mpersonation

Section 76(2)(F)-appears to extend the common law by widening the
categories of xmpersonation sufficient to vitiate consent beyond the com-
plainant’s (husband or regular sexual partner to “a person known to the
complaimaat”. ,

Pefore the Act, the law had developed to a stage where, in cases of
imyersonation, the offence of rape would be committed whether the person
impersonated was the complainant’s husband or any other .welcome §exual
partner. Section 1(2) of the Sexual Offences Act 1956 provided that it was
rape for a man to have sexual intercourse with a woman by a fraud. whlch
induced her to suppose he was her husband.**® On the face of it, this
provision was limited to impersonation of the complainant’s husband._ The
position at common law with respect to people with whom the cjomplamant
had had a relationship falling short of marriage was for a long time unclear.
However, in Elbekkay*' it was decided that s.1(2) of the 1956 Act was not
limited to husbands, as the section was derived from s.4 of the Criminal Law
Amendment Act 1885, which was declaratory of the common law and was in
itsell designed to resolve the conflict between two conflicting judicial

“#8(1967) 63 D.L.R. (2nd) 82.

49 See Jo Miles, Sexual offences: consent, capacity and children, Archbold News, lss_ue 10,’
December 3, 2008, where it is argued, on the basis of the outcome in Jieeia, that a complainant’s
ignorance of one of the defendant’s multiple purposes, will not vitiate consent, at least whcr:? one
purpose actually was, and was actually understood by the complainant to be, sexual gratifica-
tion.

450 A line of cases starting with Juckson (1822) Russ. & Ry. 487 and culminating in Barrol-v
(1868) 11 Cox C.C. 191 (where the Court for Crown Cases Ressrvgd h;ltl tha_t tl}e woman’s
consent to sexual intercourse was a defence even though she was deceived into thinking that the
defendant was her husband) resulted in the passing of 5.4 of the Crin"_dnal Law Amendment Act
1885 (later rc-enacted as s.1(2) of the Sexual Offences Act 1956) w_].uch _cxtended rape to cover
this situation and so put an end to the vexed question of consent in this area.

*31[1995] Crim. L.R. 163.
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decisions.** It was limited to husbands solely because there was no need tq
include the unmarried, as the problem had just not arisen. The declaratiop
was repeated in s.1(2) of the Sexual Offences Act 1956. The Court of Appea]
held that it was very unlikely that in 1956 Parliament was deliberately anq
consciously deciding that it was rape to impersonate a husband but not, for
example, a man who had been living with a2 woman for many years. The vita]
question was whether there was an absence of consent. The Court wholly
agreed with the trial judge that to find that it is rape to impersonate g
husband, but not if the person impersonated was the partner of the woman,
would be extraordinary. In respect of the nineteenth century authorities, the
Court adopted the words of Lord Keith in R. v R** that “the common law
is... capable of changing in the light of changing social, economic and
cultural developments™. The decision in Elbelklkay was welcome; any other
interpretation would have been an anachronism.

What was s.1(2) of the 1956 Act was reproduced in s.1(3) of that Act when
the definition of rape was amended by s.142(3) of the Criminal Justice and
Public Order Act 1994, Section 1(3) provides that:

“A man also commits rape if he induces a married woman to have sexual
mtercourse with him by impersonating her husband.”

The Criminal Law Revision Committee had recommended in 1984 that
consent obtained by impersonating another man (not just a husband) should
be included amongst the cases where consent obtained by fraud amounts to
rape.*™ This recommendation was adopted in Clause 89(2)(b)(ii) of the draft
Criminal Code Bill.*** Nevertheless, Parliament did not take the opportunity
when amending the definition of rape in 1994 to extend the impersonation
rule to all cases. That was unfortunate because, although it was likely that the
courts would follow Elbekikay, it was at the very least arguable that the 1604
Act had implicitly overruled that decision by excluding from the new s.1(5) of
the 1956 Act any reference to other welcome partners. 5

"4 person known to the complainant”

The 2003 Act uses the term “a person known to the complainant”. This puts
beyond doubt the position of sexual partners, both heterosexual and
homosexual. Indeed, the term appears significantly to extend the pre-existing
law. It could embrace a wide spectrum of people, from those the complainant
has never met but has heard of to those with whom the complainant has had

42 Barrow (1868) 11 Cox C.C. 191 and Dee (1884) 15 Cox C.C. 579.

43 11992] 1 A.C. 599 at 616C.

4% Criminal Law Revision Committee, Fifteenth Report on Sexual Offences (1984),
Cmnd.9213, para.2.102.

435 Law Com.No.177 (1989).

43¢ See Professor Sir John Smith's commentary on Elbekkay [1995] Crim. L.R. 163, at p.164.
See also Nicola Padfield, 4 Tiger by the Tail: Sexual Offences in the CIPOA 1994, Archbold
News, Issue 2, March 1, 1995 (“Such is the price for hasty Parliamentary reform.™)
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some degree of intimacy. It is unclear what degree of prior knowledge and/or
intimacy is required. It is certainly not necessary for the person impersonated
{o be someone who has previously engaged in sexual activity with the
complainant.*” Nor would it appear necessary from the wording of the
statute for the person impersonated to be someone the complainant has
met,**® although this would mean that an undisclosed last-minute stand-in
on a date set up over the internet would be at risk of a conclusive
presumption that the complainant did not consent to any subsequent sexual
activity. It remains to be seen whether the courts will be tempted to apply
Elbekkay so as to restrict persons known to the complainant to regular
partners. However, a natural reading of the new provision suggests they will
not so restrict it.

Section 76 does not address the problem of where there is a deception as
to the defendant’s professional qualifications or authority to do the act. The
Law Commission recommended that this situation should be included within
deception as to identity.*** However, there is no specific provision in the Act
to cover it. Whilst deception as to the “nature or purpose” of the act may
cover bogus (madical examinations, it does not necessarily follow that a
deception selily as to qualifications or other attributes is a deception as to
“nature.or purpose”. Nor is it necessarily a deception as to identity. This
appeats from the decision in Richardson,*®® where the defendant had
convnued to practise as a dentist despite being suspended. Patients claimed
1aat they would not have allowed her to treat them if they had known of her
suspension. She pleaded guilty to assault after the trial judge ruled that her
deception had vitiated the patients” consent. The judge rejected the defence
submission that the patients had consented to treatment despite their
ignorance of the circumstances. The Court of Appeal quashed the convic-
tion. The Court felt that the prosecution submission that the concept of
identity encompassed a person’s qualifications and other attributes would be
straining and distorting the definition of identity even though it was clear
that patients would not have consented had they known the dentist was
suspended.

47 cf. H.0. Circular 21/2004, Guidance as to Part 1 of the Sexual Offénces Act 2003, para.337
(ziving as an example a man impersonating his twin brother in order to engage in sexual activity
with a woman whom he knows would be willing to engage in sexual activity with his
brother).

458 Ip this context, it is worth noting that family courts have been prepared to find no consent
to marriage where the parties had only corresponded by letter before the wedding day: see the
New Zealand case € v € [1942] NZLR 356, 358-9. The authors are grateful to Jo Miles for
bringing the peint to their attention.

% Consent in Sex Offences (2000), para.5.25. The Commission concluded “that it should be
open to a jury to decide that, for the purposes of a particular act, the ‘identity’ of the actor
included the possession of a professional qualification or other authority to do the act in
question, and that if the defendant had no such authority then he or she did it without con-
sent.”

#011998] 2 Cr. App. R. 200.
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8.01 8—INDECENT PHOTOGRAPHS OF CHILDREN

of real children, and to create an offence of “making” an indecent
graph (etc.) of a child alongside the offences of “taking” and “permj
be taken”. In 2001, the maximum penalties for the offences Were gyh.
stantially increased. The Sexual Offences Act 2003 further SigﬂiﬁCam]
extended the scope of the offences by amending the definition of “chilg” tg
cover those aged 16 and 17, subject to an exception where the parties gpe
married or cohabiting at the material time. This extension was designeg to
implement the UK’s international obligations to protect children Up to the
age of 18 from exploitation through pornography.® In 2008, the definition of
“photograph™ was further extended to cover tracings and other derivateg
from photographs.® The most recent legislative intervention is the Creation jp
5.62 of the Coroners and Justice Act 2009 of an offence of possession of
prohibited images of children. This offence” is targeted at non-photographje
images, such as computer generated images, “cartoons” and drawings, ang it
specifically excludes indecent photographs or pseudo-photographs of chil.
dren, as well as tracings or derivatives of photographs and pseudo-photg.
graphs, all of which are regulated by the 1978 and 1988 Acts. The offence is
therefore best regarded as an aspect of the law of obscenity and as such falls
outside the scope of this book.

This chapter considers separately the offences in the 1978 Act of taking
etc. an indecent photograph or pseudo-photograph of a child and the offence
in the 1988 Act of possession of such a photograph or pseudo-photo-
graph.

ph()lo,
{ting 1

TaxmnG (Etc.) AN INDECENT PHOTOGRAPH OR PSEUDO-PHOTOGRAPH o 4
CuiLp

DEerFINITION

Section 1(1) of the Protection of Children Act 1978% provides:

“Subject to sections LA and 1B, it is an offence for & Lerson—
(a) to take, or permit to be taken or to make, «p widecent photograph or
pseudo-photograph of a child; or
(b) to distribute or show such indecent photographs or pseudo-photographs;
or

® See especially Council Framework Decision 2004/68/JHA and the UN Convention on the
Rights of the Child, art.34. The Framework Decision has since been replaced: see Directitt
2011193/EU of the European Parliament and of the Council of 13 December 2011 on combating the
sexual abuse and sexual exploitation of children and child pornography, and replacing Council
Framework Decision 2004/68/JHA, as to which see para.10.09, below.

¢ See para.8.53, below.

7 Which came into force on April 6, 2010,

# As amended by the Criminal Justice and Public Order Act 1994 s.84(1), (2), with effect from
February 3, 1995 and by the Sexual Offences Act 2003 5.139 and Sch.6, para.24, with effect from
May 1, 2004.

? For which see paras 8.75 and following, and 8.82 and following, below.
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(c) to have in his possession such indecent photographs or pseud.o-photol
graphs, with a view to their being distributed or shown by himself or

others; or _ . _
(d) to publish or cause to be published any advertisement likely to be
" understood as conveying that the advertiser distributes or show§ such

indecent photographs or pseudo-photographs or intends to do so.”

Mobpe oF TRIAL AND PUNISHMENT

The offences in s.1(1) of the 1978 Act arc.triable eit%u_ar waly.m On conviction
on indictment the maximum punishment is l(_) years: 1mlprlsonment_ or a‘ﬁne,
or both.'" On summary conviction, the maximum 1is six months’ imprison-
ment or a fine, or both.'? As from a day to be gppom_ted_ the maximum
sentence of imprisonment on summary conviction will increase to 12
months.”* The increase will have no application to offences committed befpre
it takes effect.' Until recently, the maximum fine on summary conviction
was a fine not exceeding the prescribed sum (i.e. £5,000). The effect of_s.85 of
the Legal Add, Sentencing and Punishment of Offenders Act 2012 is thgl,
from Ma‘ch 12, 2015, a fine of any amount may be imposed. Fines will,
howevel, continue to be set according to the seriousness of the offence and
{bo 1aeans of the offender. An offence under s.1(1) cannot be dealt with by
way of a simple caution.'

As regards listing, the Criminal Practice Directions 2015 (*CPD”) are not
explicit as to whether indecent image offences'® are to be treated as “sexual
offences” within Class 2B (which must be heard before a judge authorised to
hear such cases) or as offences within Class 3."7 Where a case involves
indecent image allegations and also allegations of one or more offences that
clearly do fall within Class 2B, i.e. offences of physical sexual abuse, the case
in its entirety will necessarily be listed before an authorised judge. What if the
indecent image allegations stand alone? If a child victim of the offences is to

101978 Act 5.6(1).

111978 Act 5.6(2), as amended by the Criminal Justice and Court Services Act 2000 s.41(1),
which was brought into force on January 11, 2001, by SI 2000/3302. The amendment raiseq lthe
maximum sentence of imprisonment from three to 10 years. There is no transitional provision
in the 2000 Act or ST 2002/3302, but the combined effect of .3 of the Human Rights Act 1998
and art.7 of the European Convention on Human Rights is to require that the increased penally
applies only to offences committed on or after the commencement date.

21978 Act, 5.6(3); Magistrates” Courts Act 1980 $.32 and Sch.l.

" Criminal Justice Act 2003 5.282(2), (3).

" Criminal Justice Act 2003 5.282(4).

" Criminal Justice and Courts Act 2015 5.17(3), and the Criminal Justice and Courts Act 2015
{Simple Cautions) (Specification of Either-Way Offences) Order 2015 (SI 2015/790). _

" Including offences of soliciting, inciting, encouraging or assisting, attempting or conspiring
10 commit such an offence or assisting an offender having committed such an offence.

Y See Consolidated Criminal Practice Directions, Part XIII Listing B: CLASSIFICATION,
available at hitps:thwww. judiciary. gov.ukipublications/criminal-practice-directions-201 5/ [Accessed
April 30, 2016]
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give evidence, the better view is that the case should be treated
within Class 2B on the basis that the intention of the CPD is that any cage
in which a victim of sexual abuse is to give evidence of that abuse should pe
tried by an authorised judge. If indecent image allegations stand alone and
the child victim is noz to give evidence, the case may technically be regardeq
as falling within Class 3. However, the authors suggest it is better Dbractice tq
treat such cases as within Class 2B, in the light of their potential sensitiyit
and the issues that are likely to arise. Accordingly, such cases should be listeq
wherever possible before an authorised judge, who will be familiar with the
considerations that arise where a child has been sexually abused and with the
sentencing options available on conviction. It is understood that the Practice
in certain List Offices, mcluding the Old Bailey, is to treat such cases ag
falling within Class 2B. In certain circumstances cases in Class 2B must he
referred to the Resident Judge, and by the Resident Judge to a Presjding
Judge, including where the case is unusually grave or complex or a novel angd
important point of law is to be raised; where the defendant is a police officer.
a member of the legal profession or a high profile figure; or where for any
reason the case is likely to attract exceptional media attention.
A person convicted under s.1(1), cautioned, found not guilty by reason of
insanity or found to be under a disability and to have done the act charged,
is automatically subject to the notification requirements in the Sexual
Offences Act 2003 if the images showed persons under 16 and the cither the
offender was 18 or over at the time of the offence or the offender is sentenced
to at least 12 months’ imprisonment.'$
An offence under s.1(1), whenever committed, is a specified offence for the
purposes of s.226A of the Criminal Justice Act 2003 (extended sentence fo,
certain violent or sexual offences).!> The offence is also listed in Pt i of
Sch.15B to the Criminal Justice Act 2003 for the purposes of 5.2244 ¢ f that
Act (life sentence for a second listed offence).?®
Where a justice of the peace is satisfied by information on oath. taid by or on
behalf of the DPP or by a constable, that there is reasodcble ground for
suspecting that, in any premises, there is an indecent phategiaph or pseudo-
photograph of a child, the justice may issue a warrant autnorising a constable
to enter (if need be by force) and search the premises and to seize and remove
any articles which he believes (with reasonable cause) to be or include such
photographs or pseudo-photographs.2! There is also provision for a magis-
trates’ court to order the forfeiture of such items.2?

as fallip

¥ 5.80 and Sch.3, discussed in Ch.35, below.

" Inserted by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 124.
brought into force on December 3, 2012, by ST 2012/2906.

* Inserted by the Legal Aid, Sentencing and Punishment of Offenders Act 2012 5122,
brought into force on December 3, 2012, by ST 2012/2906.

21 1978 Act s.4.

221978 Act 5.5 and Sch.
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Restriction on prosecution

tion 1(3) of the 1978 Act provides that pr.oceedings for an offence und\.er
- Act may not be instituted except by or with the consent of the DPP. f_'or
th? . ose, consent given by a Crown Prosecutor is to be treated as having
- pur}\jfen ’by the DPP>® Tt was held in Jackson® that the E:o.nsent
- -grlnent is met if the Crown Prosecutor reaches a conscious dec1§10n to
reqt{llet to the institution of proceedings after examining all the circum-
E and that the consent need not be in writing provided the Crown
stemCGS,mr has the need for it in mind when settling the indictment. The
Pro?e_Cu in R » DM?5 goes even further. There, a Crown Prosecutgr
dms']ccl);-ed the'c-ase before charge and decided that the evidential and public
F:Oi;rn:'lesl tests for prosecution were met, but on the relevant fo.rm he wrote
f{;ot relevant” against the issue of the DPP’s cpnsem:.. This errf)r wii
corrected some months later when another .Crown Prosec,tltgr gave cl,onsz
before the PCMH, which was the first hearing of substance in _the case. On
appeal against conviction, the appf:llant argued thzlit these uTnm{gls d§tn102;
strated tha! vo proper consideration had been given to whet er. 1h»:: :
appropriate to prosecute him, and that. the later consent was no m(l)}’(ih tdthe
rubbei stamp. The Court of Appeal rejected the appeall on the basis _d_a :
ar5e Crown Prosecutor had undertaken a proper snltrutmy before deci ing to
prosecute and, whilst as a matter of go_od practice he should }_'lave gllven
consent when deciding to charge, his failure to do so was rectified Vﬁ?ﬂi
consent was later given by the second Crown Prosecutor before the appic an
was asked to answer the charge. The case dlffer§ son_le.what from Jac sor:i
where the Crown Prosecutor did not give consent in writing but had tlTe nee
for it in mind when settling the indictment. Here, the first Crown Pr(.);\?cuti)r
appears to have wholly overlooked the need t?r (.:onsent. when deci mgd 3
charge, but the later consent was held to bt_: effective. Thls_ may be regar Z
as somewhat generous to the prosecution, since s.1(3} pr(.)\fldes! ,Lhat pro;:)ee -
ings for an offence under the 1978 Act “shall not pe 1nst~1tuted except by 01?
with the DPP’s consent. The Court was clearly of the view that pt‘o?eedl_llgs
against the appellant were instituted when he was charged, .at Whl({h umhe
there was no consent; and although consent was purportedly given beiorfa the
first hearing of substance, there is no provision in the Act that permits

to be given retrospectively. .

CO]\JK?’;I;tt i(s) thebeff ect of apfailure to obtain consent before proceedllngs are
instituted? Tt was long thought settled by the decision in Angfz[,% th_a_t in those
circumstances, the proceedings would be a nullity. But this position came

= Prosecution of Offences Act 1985 s.1(7).
#1[1997] Crim. L.R. 293.
*[2011] EWCA Crim 2752.

*11968] 1 W.L.R. 669 (decided under the Sexual Offences Act 1967 5.8); and see Secretary of

State for Defenice v Warn [1970] A.C. 394; Pearce [1981] Crim. L.R. 639.
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gnd.e}’ ques_tion following the decisions in Sekhon® and Somneji 25
ecisions rejected the tr_aditional approach of classifying proceduﬁc{l :
::leélf[s sugh as the one in s.1(3) of the 1978 Act as mandator 1
' reda_tmg 11011-90mphancc with a mandatory requirement as render;
ga?;:iee mgtr,s a nulgty. Instead, they established that the court should d:élg ;he
rllament mtended to be the result of n i b,
o on-compliance. The
?ppeﬁll in t}lle later case of Ashton™ regarded this development as n%;gt .
;:tht ange 1n the law relgtmg to procedural failure. Tt held that in fyg o
cour rcqul_led to 1determ1ne. the consequences of such a failure should ?re h
zo thm_gs: first, the intention of Parliament (did it intend thDCus
prtoc‘c ura]. f: .allu_rc ShOU]d render the proceedings invalid?), and second] . -
in e.1e£.ts of justice, in particular whether the procedural failure caus g= .
1:@!11 ice to al?y of the parties such as to make it unjust to proce;d fi any
Oé)éj (})filﬂntghthal apﬁroach, the Court in Ashton held that the absence in 1'e11;1ttf'1 3
one ¢ e appellants in that case of a signed bill of indi e
mvalidate the proceedings against him. - 1l of Indictment Ay
L_\ASI’lng‘ was apphe_d in relation to s.1(3) by HH Judge Brown sitti
! F\;Zi rown C?urt in R. v D.*° The defendant was Ch&l’é&d with 20 oﬁ"gg -
ssession of indecent images of childre ' o
Criminal Justice Act 1988, i i nsaes domlosict
: . in relation to images download
internet. Consent to prosecute i e dette s
: . was not obtained. The defenda
ﬁci)nn]lmlliiecl{;or trial an‘d at th_e PCMH, an indictment was preferred c}ﬂr b
e ¥1h cjudc:ounts ?1‘ makamg” indecent images under s.1(1)(a) of the Ig;g
| ge gave leave for the indictment to be si of ti
defendant gave notice of his i i S n It on e e
§ intention to apply to quash it on th
- , of h i e grou
{:)roc§cd1ngs had bc_en 1pstltuted without the consent of the DPP %’rio:‘-l ?oﬂtllft
;:j;;?% of the Iflpphcatlon, the purported consent of the DPP Wé.iS given k f
rown Prosecutor.® The defendant argued t i N
g that this cons S
too late and could not ret i hor AR
. rospectively authorise the instituti
proceedings. He relied on the decisi i e RN
1ons 1In Angel and Pearce.”? which
Ejoolﬂft”d;? hclld no[dbel:eg overruled by Ashton and were binding on'the Cro“[rlr?
- The learned judge rejected the application, holdi e
i & Joarnad j @ , holdine ithat A4
i’cm‘ce w_ele distinguishable since in those cases there had at no ;J()l'l'ﬁgf)i:r? :
f;(;zeg;fto tll]:? chﬁtrges on which the defendants had been convicted. On the
ore nim he went on to apply Ashton, holdin : e
: 7 : ’ g that the failure to give
prior consent under s.1(3) was a procedural failure that did not take awaygthe

Thoge
: equire.
y or dfrectory

#712002] EWCA Crim 2954.
28 [2005] UKHL 49.
29[2006] EWCA Crim 794.
310 %?07] Crim. L.R. 240.
3 ¢ case is therefore distinguishable from R. v DM, discussed in : i i
f}?;lf;l]td ig;venrm‘l lP; PCMH was _held to Vbc effective. In R v D, the coizéif\.a?ags’ HEZVQ li Wh};t(:h'
g of the PCMH at which the judge gave leave for the indictment to bgs selll'vild 5(’)3.( gi‘

time, and as such there was no s
. cope e ‘ous
S pe even for the generous approach to s.1(3) taken by the Court

32 n.26, above,
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court’s jurisdiction. Accordingly, he was required to consider the interests of
justice generally and, in particular, whether if the case proceeded there was a
real possibility of prejudice to either the prosecution or the defence.
Although the maximum penalty for the “making” offences in the indictment
was greater than for the “possession” offences with which the defendant had
initially been charged, the “factual matrix” of the two sets of offences was the
same, and the defendant was not taken by surprise by any change i the
pature of the evidence against him. It was essential from the point of view of
both the defendant and the public that the appropriate charges were brought
and, if contested, decided on the evidence presented by both sides. The
learned judge accordingly concluded that the interests of justice required that
the Crown be allowed to proceed on the charges under the 1978 Act.

This reasoning is, with respect, convincing and the result consistent with
Ashton. However, in the subsequent case of Clarke and MeDaid, > the House
of Lords put the genie at least partly back in the bottle by downplaying the
significance of Sekhon and Soneji and indicating disapproval of the reading

wven to them insfsizton. That case concerned the absence from a voluntary
bill of indictirett of the signature of “the proper officer of the court” as
required by s.2(1) of the Administration of Justice (Miscellaneous Provisions)
Act 193211 the leading speech, Lord Bingham acknowledged that technical-
ity iz @nvays distasteful when it appears to contradict the merits of a case, but
scidnat the duty of the courts is to apply the law, which is sometimes
.shnical, and that if the State exercises its coercive power to put a citizen on
trial for serious crime, a certain degree of formality is not out of place. In
relation to voluntary bills, it was inescapable that Parliament intended that a
bill should not become an indictment unless and until it was duly signed by
the proper officer, and that there could be no valid trial on indictment unless

this was done. The decisions in Sekhon and Soneji were valuable and salutary,
but they did not warrant a wholesale jettisoning of all rules affecting
procedure irrespective of their legal effect.

Where does that leave the position as regards s.1(3)? The provision was not
referred to in Clarke and McDaid, though in the course of his speech Lord
Brown of Eaton-under-Heywood mentioned the decision in Angel in appar-
ently approving terms. We suggest, however, that the better view, in the light
of Clarke and MeDaid, is that a failure to comply with s.1(3) will be fatal to

a prosecution and that R. v D, though persuasive and apparently consistent

with case law as it stood at the time, was wrongly decided. This view derives

some support from the recent decision of the Court of Appeal in R. v cw
and MM,** which concerned s.4 of the Criminal Law Act 1977, a “consent™

provision relating to offences of conspiracy that is in similar terms to s.1(3).

In that case, the Court stated without prior analysis that proceedings for

conspiracy instituted prior to consent being granted “would be a nullity”,

33[2008] UKHL 8, followed in Leeks [2009] EWCA Crim 1612,
[2015] EWCA Crim 906.
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and went epr " i

and we on .to dcpjlqeiate the erosive effects of a cavalier atij

ot fi re%ulrement > The decision, which cited none of the a e
scussed above, suggests a retur i Tt g

oot n to simpler times

thoritj
n the Coyrt of

Form oF CHARGE oR INDICTMENT

For t afti i indi i
1978Lhz drafling of the mdwtmenl or information in proceedings d
s clt, see Thompson,®® discussed in para.8.124, below .ﬁheug ¥ 'the
1 relates to the offence of possession of an indecent imaige contemsmn
rary {p

5.160(1) of the Criminal Justice A =
it 1678 Ay ce Act 1988, but is equally applicable to chargeg

SENTENCING

For the Sentencin i ideli
g Council guideline relati i
ot _ ng to the sentencin 3¢
ofter :,Zisﬁmmgt(fd b¥7offellders aged 18 and over, see Ch.33 Ingcgli;el)?m}
guldeline,” the Sentencing Council s : 1 vane
ot ¢ Aol ntencing Council said that due to adva i
Chﬂdrenogﬁ,’;hlcsh area gf cl)ﬂ"endmg, L.e. the making, etc. of indecent m;;gs 11;
. Nas changed since the offences we 5
o han, o were created and even sinc
Zooéen?ﬁg Gmdelulles Co.uncﬂ (“SGC”) issued the previous guiilltfl%e t}'le
distri.bme; aec?ii with which images, including moving images czllIrlle ];n
T o n (ziwnclioadw has increased the ability of offenders t(; sha d
em; and advances in elecironi i e
e i . IC storage capacity have z
Tillswoigendels can retain a much larger volume of image); th’li '119?0 o
_]udjs‘? leveiiopments have shaped the way such offences arce QICZ')IEV19H:1Y.
cial understanding of the i ic ; W
develonen, way in which offenders behave has also
The guideline for off; i i
ences relating to indecent im:
ot elin ! : ecent mmages of children appli
Do :)lggfelnces undel_ s..](l_) of the 1978 Act and offencss of osslepsp"hES
e . .d( ) of the Criminal Justice Act 1988. It takes = diffe ‘entpa b
i e : A d el g
mode? g,mdeiﬂmf:S for other sexual offences, since the harm and cu{)f‘t?iﬁh
o isu;;z .dor %}ose F)ffences Is not readily applicable here. often .lljaecalis)e/
(o bee; ilim ?d victim before the court because the vict{m in the imate
oo ot e L iztz?ﬁed or Ipcated. However, harm and culpability remain tl%e
v g : e 11:10, albeit e)gpr_essed in a different way. In relation to harm
o tl ;ccogulzed that victims of these offences are harmed in sev 1
iy gfhé ; 1l:dse, t ere is the nature and level of harm caused by the abuse de .i:treii
el CSc;:nlt an‘ages_. The wctllm is then subjected to further harm c{)ue to
ges pemg recorded and viewed. There is yet further harm due to the

AL 14-15, 40, per Ralfert
i , 40, £ v LI
**[2004] EWCA Crim 669.

Sexu .’Oﬁen A ideline . U2 8 d
ces Gui eline CUTES'M!ECIIJU Jecember 6, 2 12 € Ccons ATlon document 15
3 e} Jite] LOT F ( & 1
ay alldble on the Scntenung Council’s website. ’ ] "
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ct that viewing creates a market and demand for such images and so leads
In this connection the Council cited with approval the

fa
jo further abuse.

following passage in Beaney™:

«“The serious psychological injury which they [the children in the picture] would
be at risk of being subjected to arises not merely from what they are being forced
{0 do but also from their knowledge that what they are being forced to do would
be viewed by others. Tt is not difficult to imagine the humiliation and lack of self-
worth they are likely to feel. Tt is not simply the fact that without a market for
these images the trade would not flourish. If people.. . . continue to download
and view images of this kind . . . the olfences which they commit can properly be
said to contribute to the psychological harm which the children in those images
would suffer by virtue of the children’s awareness that there were people. . .
watching them forced to pose and behave in this way.”

Sentencing guideline
Step One—Harim and culpability

The guideiite requires the sentencing court to go through a series of steps in
order to-determine the appropriate sentence. Step one involves determining
the Gli3Rce category by reference to the degree of harm caused and then the
cutpability Jevel for the offence. The court’s first task is to determine the
nffence category, which in other guidelines is done by reference to the degree
of harm caused. However, in this context the Sentencing Council chose to
determine the offence category by identifying the role of the offender
(broadly reflecting culpability) and then by considering the severity of the

image (broadly representing harm).

Role of the offender

The Council identified three categories of role: possession, distribution and

production/taking.

e Possession: An offender falls within this category if they possess
images but there is no evidence of distributing, possession with a view
to distributing, or involvement in the production of the image. For
this purpose, the Sentencing Council considered that “making” an
image by simple downloading should be treated for sentencing
purposes as possession rather than as “production/taking”, discussed
below. This resolves an anomaly that existed under the previous SGC
guideline, which drew a distinction between the deliberate saving of an
image and the mere viewing of it, and treated mere viewing without
storage as a mitigating factor. This failed to reflect the fact that
indecent photographs which the user browses on the internet but does
not deliberately save are nonetheless saved in the internet browser

3 [2004] EWCA Crim 449, at 9. per Keith J.
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F:ache as an automated function of the browser softwa
}(mage-ls a}1;e recovered, the offender will commonly bt:r e-hWhe
“makmg tlze image contrary to s.1(1)(a) of the 1978 A(ft rath
té)osf'jsessmn{ of it cpntrary to 8.160(1) of the 1988 Act. This is
¢ file data that is saved along with the offending i
browser softwar(.: will provide evidence of when the imigen::'ie
L.;W?:]-fi.h Il'on]1§ally, given the_ disparity in maximum cseC
e Off; éna king and possession _offences, under the SGC guid
e Cloer w;l_ﬂd sF?nd to recc1v§ a stiffer sentence for makjrf :
- \;elre in this way from his browser than if he possesse§
she same In g in a st(?refi .format. The Sentencing Council guidel;

s this issue by providing that both cases should be s =
possession. e
Dzstrzba_m(m: Thls category includes both actual distribution
possession of images with a view to distributing them, showi o
;))i(s;ar;pg /thzm with others (see s.1(1)(c) of the 1978,Act) T

oductionlta i.rlzg: This category includes involvement in ihe
;];gfc:l makm_g of an image at source, ie. involvement E;Etl{fl
1on, and is the highest category for sentencing purposes i

e SuCh
arged with

er than
becauge
by the
Teated,
ntenceg

Severity of the image

8.19 ideline i i
Iig:lssgic‘; _ ;gullldehne identified five levels of prohibited image based on th
: mally set out in the judgment in Oliver, tre o (il
I being the lowest level and 5 the highest)®: e ey e e

L : e :
Lz::i ; Images deplct_mg erotic posing with no sexual activity;
2 Non-penet‘ratwe sexual activity between children, o o
Lol 3 masturbation by a child; TS
evel : Non-penetrative sexu aotivi
al ' . chi
e activity between adults. aia chil-
Level 4 Penetrativ ivi
e sexual activity involving a chi ai
: g a child o, c! |
both children and adults; and } QRS
Level 5 :

_ Sadism or penetration of, or by, an anima!

1 S > Y, an anima..

tha’? sl‘;l;:%}éiigoin t?n? draft guideline, the Sentencing Council acknowledged
police and rosecu?’ mages can be difficult and resource intensive for the
give only ap o= _ln(%_ a{ut.hontles, and that the images before the court may
offender’s bEhavi m IL[CQ[UOI1 of the abuse suffered by the victim and of the
what is before itoul-d ‘;Wfrver, th? court can only sentence on the basis of
SRei diepided 1_,nan .t e Council believed that the severity of the sexual
ST have b SUffEtl'ldlmage can be at Icagt an initial guide to the harm that
A being the highest level and categoffec thlllzcig\?:sgt)t'hem fothree (Giesel

8.20

*?[2003] 1 Cr. App. R. 28.
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Category A: “Images involving penetrative sexual activity” and “images
involving sexual activity with an animal or sadism’’. The Council thought
that any image showing a child involved in penetrative sexual activity
should be placed in the highest category. In line with the guidelines for
the other child sex offences, it considered that “penetration” for this
purpose should mean penetration of the vagina or anus (using body or
object) and penile penetration of the mouth, in either case by, or of, the
victim. It drew no distinction between penetrative activity involving an
adult and a child and penetrative activity between children. Category A
also includes images involving sexual activity with an animal or sadism.
In the SGC guideline, “penetrative activity and sadism’ and “penetra-
tion of, or by, an animal” were expressed as different levels of image (4
and 5 respectively), but they attracted the same sentence starting points
and ranges, which the Council thought right, and it therefore placed
both of them in category A. The Council also changed the wording
“penetration of, or by, an animal” to “sexual activity with an animal” to
ensure thatt ~overs images involving non-penetrative activity such as a
photograph'showing an animal licking a child’s sexual organs, which on
a striet jncerpretation of the SGC guideline fell outside not only level 5
bualso any level other than, conceivably, level L.
Cutegory B: “Images involving non-penetrative sexual activity”. This
category combines the SGC's levels 2 and 3. The SGC guideline made a
distinction between non-penetrative sexual activity between children (or
involving a child on their own) and non-penetrative sexual activity
between an adult and a child. However, the Sentencing Council
considered that even if no adults appear in an image, this does not mean
that an adult was not involved in making the image or otherwise
exploiting the victim in order to generate it. In addition, the continuing
victimisation of the child that flows from the image being recorded and
viewed will be as great even if there is no adult in the picture. Taking into
account the law enforcement resources needed to classify images, the
Council believed that a distinction between images involving just
children and those involving adults and children is not required for
sentencing purposes, as both create similar levels of harm and culpabil-
ity. Accordingly, all non-penetrative sexual activity is dealt with in
Category B, and has the same starting points and category ranges.
Category C- “Other indecent images not falling within categories A or B”.
In its consultation draft, the Council defined this category as “images of
erotic posing”. The term “erotic posing” was used in the SGC guideline,
but the Council nonetheless thought it capable of misleading as there
may be cases where an image that is not posed or “erotic” is still
indecent, e.g. a picture of a naked child not engaged in sexual activity
but with a focus on the child’s genitals. The majority of respondents to
the consultation agreed, the general view being that the term “erotic
posing”” was outdated and also inappropriate in that it indicated that
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i}elspofzflsibility for the natpre of the posing lay with the victim rathe
e offender. The Council accordingly dropped the term in the pub;igllan
ed

g i llﬂB iTl fa. our Of a neulral f i i i“
: L“de A V 0[']:[11.1] 'd.tIOl".l I‘eferr]n £ i
5 . . g Other decent

Respor_ls’es to the consultation showed almost universal s

Council’s simplifying approach. The new levels are labelled A B

rather th-a,n numbered, because the general scheme of the guidéli e

lo‘uf1 fg:lccﬂsj ms(gtegory 1 attract the highest starting points and 1‘a11gesnewl§e:hat

- 1owe:t StaCtlgradm.g system based on Oh’v:er, category | images ,attracf:é;

the Jowe fr ing pom_t ar_nd range. That being so, the Council thoy ht i
¢ confusing to retain numerical classification in relation to ()ﬁ%ncelst

involving indecent images and that i
: i @ mstead such of
gorised using the labels A, B and C, eonees shanld

upport for the

Mixed levels of images

M a - P Ay 1511 1
ost offenders have collections containing images at a mix of levels, which
£ C

ca cause d Cu][ (] ‘01‘ Sen [C] 1CET gl.l (16 ]. resolves y
- S. The s i
. 1 ne S s thlb b p OV]d_

“In most cases the intrinsic charact i
1 mos| § ter of the most serious of the offending i
: _ : : end ages
fm}.l mlt.]z{l]y determine t}_le appropriate category. If, however, the m{])ztg e
;mdges c;'1e unrepresentative of t}_]e offender’s conduct a 10we; categor ];E rmi;ls
hEE g});g}t}fc (11’-\0]]0'\1/6{ calelgory will not, however, be appropriate if theyoff;){dei
@ - taken ¥ i
k- (for example photographed) images of a higher cate-
ta u.l.lplo?'tant difference from the SGC guideline is that the quantity of
c.delll.a is no lgnger used to determine the offence category. The SGC
g;u e'me deter@ncd sentence starting points and ranges for differc:‘f lé\}els
° m;)dgis by reference to whether there were a “small number o- la “large
u . 3 > :
fornsle I;?trc of images. These terms were not defined and this caused difficulties
Crcers 10 assessing what “small” or “large” RN
o e o or “large” meant indniscontext. The
. w that the best indicator of the or: ’ ili
( . : e oilender’s culpabilit
. : pabili
an\)\;};?;nlée hdshdolllle with the images, rather than their number. For exampley
¢r who has produced even a small number of i ‘ ,
- wl : er of images should attract
?[ 2;%;,& starting point than one who is in possession of the same number
mcreaqe;, as ;1 larg‘_s vo.lume of images may provide an additional indicator of
sed culpability in some cases, it is included in the guideline as an

dggl‘ahatil’lg fealure c‘iHOWIHg t]le court t mo
El 18] VE 1 S I (). as
and when .ip )l_{)prl' ate. p fr()m the o lartlﬂg p 1

The offences categories

In light of these points, the offence categori
, ategories for offences under s.1(1) of th
1978 Act and 5.160(1) of the Criminal Justice Act 1988 are a: 1;“(i;llc()w?sf) E
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Possession

Distribution™

3 *—‘

Production’

Category A

Possession of
images involving
penetrative
sexual activity

Possession of
images involving
sexual activity

Sharing images
involving
penetrative
sexual activity

Sharing images
involving sexual
activity with an

Creating images
mvolving
penetrative
sexual activily

Creating images
involving sexual
activity with an

Category B

e -

Category C

)

images involving
non-penetrative
sexual activity

images involving
non-penetrative
sexual activity

with an animal animal or animal or
or sadism sadism sadism
Possession of Sharing of Creating images

involving non-
penetrative
sexual activity

Possession of
other indecent
images not
falling within
categorics A or

B

Sharing of other
indecent images
not falling
within
calegories A or
B

Creating other
indecent images
not falling
within
categories A or

B

1

+ Distribution includes possession with a view to distributing or sharing images.
#+ production includes the taking or making of any image at source, for instance the

original image.

Making an image by simple downloading should be treated as possession for the

purposes of sentencing.

In most cases the intrinsic ¢
initially determine the appropriate category.
unrepresentative of the offender’s conduct
lower category will not, however, bea

(ie. photographed) images of a higher category.

Step Two—Starting point and calegory range

haracter of the most serious of the offending images will
If, however, the most scrious images are
a lower category may be appropriate. A
ppropriate if the offender has produced or taken

Once the court has determined the offence category and culpability level, at 8.24

step two it should use the corresponding starting point specified in the
guideline in order to reach a sentence within the category range. The starting
point applies to all offenders irrespective of plea or previous convictions.
Once the starting point has been determined, step two allows further
adjustment for aggravating or mitigating features, set out below. A case of
particular gravity, reflected by multiple features of culpability or harm, could
merit upward adjustment from the starting point before further adjustment
for aggravating or mitigating features. Where there is a sufficient prospect of
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stressed the need for caution. Overall, he had exercised hj
tion in a proper manner and his ruling could not be critic

(10) When a judge considers the “interests of justice” test under g,
although he or she is not obliged to consider all the factors
in s.114(2)(a)(i), those factors may be a convenient check
the judge to consider.

(11) Once the judge has concluded that the specific secondary gatewayg
set out in s.116(4) have been satisfied, the court must consider tha
vital linked questions of (a) the apparent reliability of the evidenge
sought to be adduced as hearsay and (b) the practicality of the jury
testing and assessing its reliability. In this regard, s.124 (which
permits a wide range of material going to the credibility of the
witness to be adduced as evidence) is vital.

(12) In many cases, a judge will not be able to make a decision as to
whether to admit an item of hearsay evidence unless he has
considered not only the importance of the evidence and its apparen(
strengths and weaknesses, but also what material is available to help
test and assess it, in particular what evidence could be admitted g
to the credibility of the witness and the hearsay evidence under
s.124. The judge is entitled to expect that “very full” enquiries as tg
witness credibility will have been made if it is the prosecution that
wishes to put in the hearsay evidence, and if it is the defence, they
too must undertake proper checks.

Ali ( Yasir)® is a recent case in which the Court of Appeal took the view
that the trial judge had been wholly correct to permit a complainant’s
statement to be read in a rape case pursuant to s.| 16(2)(e) because it had
been established that she was in fear, most particularly of having to confron®
the events of a night at a hotel. Her account was that that night was the v:.st
in her life, and she had wanted to be able to forget about what had or.carred,
There was evidence before the jury from a social worker that at'the time of
the trial, she was emotionally traumatised by what had oceritiad, and was
unable to answer questions about it. There was an accurate izcord of the
ABE interview. Pursuant to s.124, the appellant had had a wide-ranging
opportunity to challenge the contents of her statement on the basis of other
evidence in the case, including the witness’s first account. The judge had been
right to conclude that this evidence had considerable probative value against
the appellant, and would assist the jury in their evaluation of other evidence
in the case. There was no reason for the judge to conclude, applying s.125,
that her statement was so unconvincing that the conviction of the appellant
would be unsafe, bearing in mind it was of critical importance against him.
Her statement was a credible account by someone who had been intimidated
and had not given proper consent. The contradictions between her earlier
and later accounts were explicable, as with many witnesses in situations of

S diS’Cre.
18ed,

1 l6{4)_
Set oy
llst for

53 [2015] EWCA Crim 1279,
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s kind, on the basis that initially she was reluctant to disclose what had

oecurred.

gtatement of witness admitted where s.116 criteria fulfilled

Under s.116 of the CJA 2003 (cases where a witness is unavailable), first hand
hearsay evidence, whether oral or documentary, is admissible without leave
provided certain criteria are met (witness dead, ill, absent abroad, lost, or in
fear). However, in all cases under s.116 it is necessary to establish that the
relevant person was competent™ at the time of making the relevant
statement. Section 123(1) of the 2003 Act provides:

“Nothing in section 116, 119 or 120 makes a statement admissible as evidence if

it was made by a person who did not have the required capability at the time
when he made the statement.”

Section 123 bases the test of a person’s capability on (a) understanding
questions put to lim about matters stated, and (b) giving answers to such
questions whici can be understood. A voir dire may be held and expert
gvidence called i7 necessary. The inclusion of the requirement of competence
appears, somewhat surprisingly, to have narrowed the law at a time when
Parliament was adopting a far more inclusive approach to the admissibility
of evrlence. Under the pre-2003 Act provisions, the Court of Appeal in Al
2« held that the video interview of an Alzheimer’s sufferer (who was a
~omplainant in case of attempted rape) was rightly admitted under s.23 of the
Criminal Justice Act 1988, even though the complainant was not available to
give evidence. Ali Sed followed R. v D,*® where it was held in an attempted
rape case that the video interview of another Alzheimer’s victim was rightly
admitted under s.23, and, in particular, thers was no requirement for
admission under s.23 that the witness be competent.

When deciding whether to admit a statement in evidence where the
defendant has not had an opportunity to examine the witness, there is only
one governing criterion: is the admission of the evidence compatible with a
fair trial? In Konrad Cole and Rocky Keet,*” Lord Phillips LCJ, as he then
was, stated>®:

“There are many reasons why it may be impossible to call a witness. Where the
defendant is himself responsible for that fact, he is in no position to complain
that he has been denied a fair trial if a statement from that witness has been

admitted. Where the witness is dead, or cannot be called for some other reason,
the question of whether the admission of a statement from that witness will

™ The age of a child witness is not determinative of its competence or its ability to give
truthful and accurate evidence: Barker [2010] EWCA Crim 4. Ability to remember is not the
Sime as competence: DPP v R. [2007) EWHC 1842 (Admin).
(Az [2004] Crim. L.R. 1036. For the preseat position, see DPP v R. [2007] EWHC 1842

min).

*[2002] 2 Cr. App. R. 601. Tn both A/i Sed and R. v I there was supporting evidence,

*"[2007] EWCA Crim 1924.

HAL[21].
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impair the fairness of the trial will depend on the facts of the particul

Factors that will be likely to be of concern to the co i :
. urt ar :
of the Act.” e identified ip

ar cage,
8.114(2)

He went on to point out that the s.114(2) list of factors relevant tg

Tnfjerests of justice does not state expressly which way each individual f, v
Is mtended to cut. The Court considered that the inference is that the iy -
nnportam and the more reliable the statement appears to be, the stron er? Oge
case for its admission. When the factors in 8.114(2) are considered in fes -
of s_everal statements, the correct approach is not to consider each state .
on 1.ts own, but to consider each in context. Each statement may be paﬁent
a Wld'er picture that is coherent and compelling. The Court also endorsed t]{;f
trial judge’s remarks that s.116 and its predecessors provide an import ;
weapon in the prosecution armoury in respect of offences alleged to h?m
been aimed at the elderly and vulnerable. ¥

Statement admitted in the interests of justice under s.114(1)(d) of the
Criminal Justice Act 2003

Section 114(1)(d) is not a route to be invoked only when none of the other
hearsay gateways apply. Section 114(2) contains a list of matters that it is
man_datory for the court to take into account when deciding whether to
admit h_earsay evidence under s.114(1). Although the judge must take these
factors into account, he need not express a conclusion on each factor. The
courts have been known to give the provision a relatively wide interpreteﬁiou
In R v SJ° at a trial for assault by penetration of a child under 13 (T_hé
defendant’s step-daughter aged 30 months), it was held that the trial Jjudge
had been right to allow a mother to report statements made by the child
about what had happened to her shortly after the time of the allegation. The
Court of Appeal commented that s.114 was a safety-valve to deal with 1&:.»‘
kind of case. S

However, it i-s necessary to approach s.114(1)(d) with caution, prricularly
where a party is seeking to adduce hearsay evidence from a wiiriess who is

not being called, but whose absence is not within the reasons listed in
s.l16.

Earlier disclosures by very young children unconfirmed in evidence

Wha_t is the situation where the witness is called but has no recollection of
making an earlier disclosure or of the events described in it? This is not an
uncommon feature of cases where there are allegations of long-term abuse. A
complainant may have little or no recollection of a contemporaneous report
to a police officer or a social worker. Earlier disclosures may be relevant to
rebut allegations of fabrication (see paras 19.88 and following, below). It may

*[2009] EWCA Crim 1869.
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also be in the interests of justice for the jury to bear a contemporancous
account by a witness given during the grooming process.

MH v R provides some assistance as to how to approach earlier
disclosures unconfirmed by a complainant in evidence. In that case, it was
held that unconfirmed disclosures made by a small child were admissible in
the interests of justice under s.114(1)(d). The respondent’s counsel sought to
counter the suggestion that admitting such evidence would infringe the

rohibition against “self-corroboration”. He submitted that there was a
material difference between an adult, or an older child, making repeated
allegations of sexual misconduct (with the risk that mere repetition may
provide spurious self-support) and a child aged three who did not possess the
sophistication required to manipulate such opportunities to his own advan-
tage, consciously or sub-consciously. The child’s repeated and unsolicited
references, in an unchallenging domestic context, to the appellant’s conduct
towards him provided cogent evidence of the child’s truthfulness and
reliability. It was in the interests of justice for such evidence to be considered
by the jury both for 1is capacity to demonstrate the truth of the witness’s
evidence and, on‘account of its inherent reliability, because it was evidence of
the appellant’s ecaduct. The Court of Appeal, whilst acknowledging that the
trial judge Biad not been asked to exercise his discretion under s.114(1)(d) and
so had necaddressed these issues, concluded that there would have been no
prosocc” of successfully resisting the prosecution’s wish to adduce the
evidence. The circumstances were overwhelmingly in favour of the admission
o, the hearsay evidence in the interests of justice, whether or not it was
capable of admission under s.120(2) to rebut a suggestion of fabrication.

To similar effect is Strotfen,” where the appellant (then aged 23) was

arrested in connection with an allegation of sexually touching a boy, RG
(then aged three years). It was alleged that he had sexually assaulted RG
when alone with him and told him not to tell anyone as it was their “big
secret” and that he (RG) would get into trouble if he did so. RG exhibited
behaviour consistent with having been sexualised by an adult while at nursery
school. RG, born in May 2009, was interviewed in accordance with ABE
guidelines on April 5, 2013, when he was aged three, and in June and July
2013 when he was aged four. In the interviews, RG stated that the appellant
had never done anything to his (RG’s) penis. When put to him that he had
told his mother that the appellant had touched his penis, he replied, “No,
that didn’t happen”.

W 2012] EWCA Crim 2725. See also R v SJ [2009] EWCA Crim 1869, considered in
para.19.53, above, where the victim of sexual assault was a child aged 30 months who was not
competent to give an ABE interview. There was a strong circumstantial case against the
appellant. The child’s responses to questions asked by her mother and on one occasion by a
social worker were held to have been properly admitted under s.114(1){d). The Court in MH v
R. derived from R. v SJ the proposition that, whilst care must be exercised, there may be
S:ircumsmnccs in which the interests of justice demand the admission of hearsay evidence, even
if it is of critical impertance to the main issue in case.

' [2015] EWCA Crim 1101.
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, RG’s mother gave evidence that the appellant would run erran
and look after RG when he was a toddler which would include h

ds fO[' her

, X _ elpi
to change RG’s nappy and playing together in the communal gardE;;g Shgr
- ohe

went on to say that RG, when two-and-a-half years’ old, told her

partner that the appellant had been “playing with RG’s v»;illy"’ Thr e
fL.u'the.:r o_ccasion when RG told her that the appellant had been “ ]aer'e ot
lhlS wﬂ.ly". RG has also told her that the appellant liked to putp Rgflg Wlt'h
into h']S mouth and suck it. RG’s mother also stated that after RG h: o
mtel.'vwwed by the police, he had told her that he had not been fortldd bt?en
;nthlst ABl])El interview as he was frightened, and would feel bad if ot;:ec])-?mt
nto o s - I “
it rouble. The appellant gave evidence that he had not touched Ré(g}’S

The sole ground of appeal concerned the admissi / ial
the hearsay evidence of RG’s mother and partner ;slfontﬁgz gsfn;rlfiLJttld%e' "
RG made, but which he did not repeat in ABE interview. It was ar uS X?Ch
RG, who was available to give evidence at the trial, had failed to subgste t'lal
th§dallegat1ons and that, as a result, the application to admit the haeT(l:rlSﬂ;B
;\610 3e-nca could not be brought within s.114(1)(d) of the Criminal Justice Ac)t(
The respondent referred the Court to other potenti: ti i

dence. The remarks by RG spanned 18 months indn\siiyciigi?égtn%;w
were supported by observations that RG had made to his mother a. d hey
partner, and by evidence of sexualised incidents at the nursery. The il
dents also relied upon a similar fact allegation made by anothe.r bo éeStP')mlJ-
upconnected with RG. The Court of Appeal was satisfied t]fatnlﬁe :
circumstances were sufficient to permit the judge to admit the evidence I“:}ie
Court added that an argument could have been advanced that RG’s repértes

L’k Wi el L
art f e S” B] VESD
ema S ere { SSlble as p (8] t]]e res gf”a . 1an Le (Rl

aITIn lihz_lt rtﬁjgaxd, _thc posmblll_ty of copcoction or distortion in relation to that
egation alone is capable of being discounted, not only because the appellant
was there accepting that he was touching the boy RG, albeit not a“ he J'DTJC o
it, sexually, and by the immediacy of the circumstanc’es.” RO assertag

1 Never}heless, earIi.er Court of Appeal decisions suggest a move to limit the
scope Ot. s.114,_ partlcularly where no s.116 conditions are satisfied and the
witness 1s unwilling to attend. For instance, in R. v Z%* the Court of Appeal

2 At [26].

63 7
w}]ﬂ[ﬁ?(ggg](]?Wﬁ?Aanm 20; [2009] 1 Cr. App. R. 34. See also O Hare [2006] EWCA Crim 2512
i m]gat(;?;erwﬁgggglj %%rg:iém_l tzzét s.114(1)(d) should not be applied so as to rende;
; nug i i tim 86, where the Court of A 1 visi
the trial judge to refuse an applicati i St tnes o L0
! i : s¢ an application to adduce the evidence of a prostitute und
Elr?mc;iz {\))vhe;l ¢ the witness was available to be called as a witness; and Wm‘niz’r; [;Bls 31] 1§%)((§%)
¢ 114(1;@ 1 where the Court of Appeal stated that the judge was wrong to admit evidence under
“}as o S)E,l t\]\; ﬁeelé hi ha}c{i cong ;sz{iOl]hat one of the conditions for admitting evidence under s.116

tisfied. In R. v B 0] Crim. LR. 862 ; '

s.114(1)(d) is subordinate to the other exceptions. » 1 ot of Appesl, auggentos f8
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uashed convictions of historical offences of indecent assault and rape where

the trial judge had given the Crown leave under the hearsay provisions to

adduce bad character evidence relating to two complainants in respect of

alleged rapes and sexual abuse. One of the complainants was the appellant’s

former wife. She was dead and so the test under s.116(2)(a) was satisfied.

However, the judge had failed to direct the jury that they had to be sure of
the allegation before they could take it into account. The position in respect

of the other complainant is more significant in that it sheds light on the

proper approach where a hearsay application is made in respect of a
complainant who is unwilling to give evidence for no apparent good reasomn.

She was unwilling to give evidence and had explained why to the Crown. The
Court beld that her reluctance or apparent but untested unwillingness to
testify did not justify the admission of her hearsay evidence. This was a case
in which the conditions on the admission of hearsay in s.116, none of which
applied to her, were being circumvented. The Court added that s.114(1)(d)
should be cautiously applied® since otherwise the conditions laid down by
Parliament in s.116 would be avoided, although s.114(1)(d) should not be so
narrowly applicd’ that it had no effect, and there would be cases where
hearsay evidencs might be admitted under s.114(1)(d) in which it could not
be admittid under s.116. In Riat,*® Hughes LT observed that the power to
admit @videnice under section 114(1)(d) in the interests of justice should not
he wsed so as to circumvent the conditions laid down in s.116.

Siatement admitted under the preserved common law rule of res gestae:
5.118(1) of the Criminal Justice Act 2003

The res gestae rule is specifically preserved by s.118(1), the relevant part of
which reads:

“(1) The following rules are preserved.

Res: gestae

(4) Any rule of law under which in criminal proceedings a statement is admissible

as evidence of any matter stated if—
(a) the statement was made by a person so emotionally overpowered by an
event that the pessibility of concoction or distortion can be disregarded,
(b) the statement accompanied an act which can be properly cvaluated as
evidence only if considered in conjunction with the statement, or
(c) the statement relates to a physical sensation or a mental state (such as

intention or emotion).”®®

The res gestae rule might apply where a complainant manages to
communicate with the emergency services during the course of or imme-
diately after a sexual attack. Where s.118(1) applies, the prosecution do not

# The importance of a cautious approach in these circumstances was stressed in R. v C'[2010]

Crim. L.R. 858.
6 [2013] 1 Cr. App. R. 2 at [20].
5 There is no need to serve a notice to introduce hearsay evidence that

s.118(1), (4).

is admitted through
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have to apply to introduce the evidence un

authority is Andrews® where Lord Acknerdzrgnlglli(]g(d). e
attempting to use the res gestae principle as a device to
mal{er_of the statement if he or she is available. It is now cl
exceptions. 1F1 Barnaby v DPP® the Divisional Court held in an ass;

th.at the adm;ss_ion of the evidence of emergency 999 telephone ca]ELISSdUJt i -
with conversations with the police officers that occurred Shortl& s
attack by a boyfriend, fell well within the res gestae principle even t)lj o
makfer of ic statement, the alleged victim, was available but was .
to give evidence. Immediately after the incident the victim haf{ -
fears as to the likely consequences if the a
c.o-operated with the police, and particul
tion against him. Fulford LJ stateds®:

“Although the court has a cardinal responsibilit

;Ffﬁlv-es a fair tria}l, careful d_ecilsions need to be taken in situations of this ki
i ere is a n?al r1s!< that a victim _of domestic abuse may suffer harm follg el
itm (EOTGperE-ltIOD with the prosecution authorities, Here, the prosecution i t\]’vlmg
tytwas. aware from the outset that Ms X was frightened that providing g vx?' 4
:ift e?_qent_ m.agl?t provoke a violent reaction from the appellant. Thisgwas :
o uazt’ (]){i)él 1] ;::Oh(lich the prp;ecutlcm was secking to resort to unfair tactics in gﬁﬁefrl
uecing evidence that was potentially inconsi L wi :

2 enc s ¥ inconsistent with th
?ﬁgjarﬁ]lst _ihe defendaﬁt., or 1t simply anticipated that there was a risk the weitfés'ﬂT
rccg} %1_\16 anfu?lu'ulhful account. The Crown’s stance was a seemingly scnsib?b

ognition ol the potentially dangerous ition i i ;

5o 1 : 2 position 1 which Ms X had be
placed. Given these facts, it was appropriate to admit this reg gestae evidgflil;

notwi andi i ic i
= émlhstandmg, n a strict sense, Ms X was available as a witness
ad issued a witness summons,”’

; guiding
autioned agajng
avoid calling the
ear that there are

: EXpressed
ppellant discovered that she haq

arly that she had provided informg-

¥y to ensure the defendant

tness

if the court

S F E I ; O I 9 OF H vl | N w3

Inconsistent statements now evidence of the truth

19.64 _Sectiop 119(1) of the Criminal Justice Act 2003 makes. &
inconsistent statement, once admitted k
which oral evidence by him would 1;6
previo.us inconsistent statement related to the subject
ment is capable of being evidence of the truth of an
witness admits making the statement or is proved to h
th(fit this provision has potentially a significant impa
mfldence of complainants of a sexual offence.” If it is no
wilness made the inconsistent statement, 5.119 does not

where two eye-witnesses in respect of a firearms offence b

: J2rSON’s previous
“evidence of any matter stated of
admissible”. The effect is that a
matter of the indict-
y matter stated if the
ave made it. It follows
ct in respect of the
t established that the
apply. If the witness
57 [1987] A.C. 281,

68
[2015] EWHC 232 (Admin) at [321ff per or
e ) at [32]ff per Fulford LJ.
70 R, ’. - 1
For a strong example of 5.119 in operation, see Joyce and Joyce [2005] EWCA Crim 1785
ecame hostile at trial.
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adopts his earlier statement or could reasonably be understood to be
endorsing it, then s.119 does not apply.”!

Hostile witnesses

If the witness is hostile and the statement is proved to be inconsistent, ’[h(.?n
5119 applies. There is no bar to calling a witness, expecting them to resile
from what they said before, and then applying to make them hostile.”® 'It
follows that a previous consistent statement of a hostile witness, who admits
making the statement, is admissible to prove the facts stated in it.”? Howeyer,
there may be very compelling reasons why it would be wholly inappropriate
to call a complainant in a sex case when it is known that she retracts her
original statement and does not want to give evidence.” For instance, where
there is a continuing close relationship between the complainant and
defendant, the situation may call for particular sensitivity. However, this very
much depends npon the facts of a particular case, and the public interest in
continuing to-orosecute. Where a complainant’s hostility is the result, for
example, ¢f rear or parental coercion, there may be strong argument; for
calling the-complainant, and, if necessary, applying to make them ho_stlle.
Th= rrinciple that an inconsistent statement by a witness becomes evidence
ot the truth of its contents 18 not, of course, confined to hostile witnesses.
Towever, the witness needs to give some oral evidence and to admit making
the previous inconsistent statement. A good example is Leach,”® where the
Court of Appeal upheld a conviction of sexual assault where the _ﬁrst
complaint of a 14-year-old to her mother was that the appellant had kissed
her. Tn subsequent interviews, she alleged that he had touched her beneath
her underwear. This inconsistent statement became evidence of the truth of
her complaint as well as material which, if the jury thought the inconsisf{en’cy
was significant, could be used to cast doubt upon the truth of whaF she said.
Arguably, judges should be astute to remind juries of any important
inconsistencies in a complainant’s previous statement, as the jury would be
entitled to act upon a previous inconsistent statement as evidence of the
{ruth.7 Tt is likely that prosecutors will seek to rely more on the previous
statements of complainants who have retracted their statements, particularly

Ry M [2011] EWCA Crim 1458.

2 Oshorne [2010] EWCA Crim 1981 '

3 Jopce and Joyce [2005] EWCA Crim 1785; Bennelt [2008] EWCA Crim 248; Osborne [2010]
EWCA Crim 1981. o

™ See eg. R v C [2007] EWCA Crim 3463 where, in a domestic violence case, the Court of
Appeal recommended relying on other available evidence rather ll_lan (_;alhr}g the_ compla_mzmi
and making her hostile, thereby only exacerbating the wretched situation which she found
herself.

5 [2005] EWCA. Crim 58,

% Ry Keith D [2005] EWCA Crim 3043 (obiter).
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where there is other evidence in the case supporting the

ment,”” .

COMPLATNANT'S EVIDENCE

Reluctant complainants

It .happens not infrequently in sex cases that a complainant refuse '

evidence or to continue to give evidence. When such a situation arisS tC_? =
usually be necessary for the judge to tell the witness that as a Wites} i 'Wll]
court of law, he or she is under an obligation to answer q’ue:v,tions necsls on
not haye a choice in the matter. The situation requires a blend of sgnf t_:lqes
ar_ld falrnegs which may involve giving the witness time to refle tm}m]ty
W]llleS.S maintains their refusal, the judge may point out that, in thC '
a continued refusal, the witness would be in contempt of Co,urt anzet‘lfqem gf
a power to punish the witness. Whether or not there is evidence t i
that the refusal is attributable to fear, a court may grant legal re rA0 Suggesl
to SL.lCh a witness, who has come to court as a result of a summonls grsenmt-fon
but is steadfastly refusing to give evidence. The court-appointed I Wa?ld]']t
not b_e able to discuss the witness’s evidence with them, but will %‘:yil o
explain the implications of failing to give evidence, Whi(;h may amo at Les
contempt of court. We are firmly of the view that the court—appointeclilnl1 i
sho_ul_d have appropriate experience of sex cases in order that the a_aWyef
p.OSItl-OI‘I to_ give proper advice in these highly sensitive cases 11'1y sele i
situations, it may be better for the judge to leave it to the coﬁrt~a e
lawyer to explain the repercussions of continued refusal. PRRIHG

No rule that there cannot be a convicti i
onviction for rape with idenc
from the complainant pe wiitont ol e

Gcnera}ly speak_ing, a complainant in a sex case, if available, will be ex ted
to testify if their evidence is in dispute. There are hm?:w“r exce pt'eC e'l
circumstances in which a complainant’s statement mi:ght Pe p;(;perl ]25011_‘1
sible ur_lder the hearsay provisions. These will include cases in w¥1jchn:;15-
compla_man.t has subsequently become seriously ill. Whilst the circumstan :
are limited in which a complainant’s disputed evidence can be put beforge;
Jury under the hearsay provisions, there is no principle preventing such

77 —— e 7, " nd
b tg;](jrclién.Pm.]v;cunon Service v CE [2006) EWCA Crim 1410, the Court of Appeal upheld
es rulng not to admit 4 complainant’s video evid ce in : s
two of the criteria under 5.116 of the Crimi i ) 2005 Wete sl ity b
i @ 1 ‘riminal Justice Act 2003 were satisfied. The hears:
z&g:ﬁ;:ﬁ; h}:;i(ge Oi dectfzvegv:fc%ce against the accused. The complainant we.ls “;)Zt;zcllil;ﬁ;{
p] awed witness” and the defendant would be deprived of the i
( . & ! C v e} t [ 3
?:};}E'mnﬁ hel_ on a large numbers of issues relating to consent. Cf. two caii)?;l]c-llsll‘t: 703[‘81{0;5&
! mla (;lst_lce Act 1_9‘88, where the Court of Appeal held that the complainant’s video was
properly admitted: 47 Sed [2004] Crim. L.R.1036; R. v D [2002] 2 Cr. App. R. 601
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evidence being admitted if the appropriate criteria are satisfied. As Sir Igor

judge LI, as he then was, observed in Coates™:
“A conviction for rape may, of course, be returned without the oral testimony of
the complainant. As examples, after giving a detailed statement of the incident,
the complainant may suffer a justified fear of serious repercussions il she were to
give evidence, or she may suffer an accident with head injury™ and loss of
memory. The written statement would almost certainly be admitted. Again, the
complainant may have been unconscious at the time of intercourse, or so
incbriated as to have no memory of the precise circumstances, but others may
have witnessed it. In other words a positive case may be mounted by the
prosecution without the complainant giving oral evidence.”

Where complainant disavows an earlier account

[f the witness admits making the previous statement but does not repeat it at
trial, or denies its contents, and the statement is proved to be “inconsistent™
with his present testimony,* then, as seen above, the statement is potentially
admissible under 5.119 of the CJA 2003 (previous inconsistent statements).®!
It may also(by admissible in the interest of justice under 5.114(1)(d) of the
Act. See paras 19.53 and following, above.

Hesever, the effect of a disavowal in evidence by a complainant of an
eoflize account will depend upon the case. Where there is evidence that a
viiherable witness or a child has retracted an earlier allegation as a result of
fear or coercion, the earlier allegation may still carry significant evidential
weight, That was not the position in Coates® where the complainant had
completely rejected her first account and there was no suggestion of any such
pressure. This led to the conviction being quashed by the Court of Appeal as
the tribunal had taken an impermissible route to conviction. The complain-
ant had given evidence in which she rejected her own first account of and
statement about the incident in which she alleged rape. Unusually, and
because this was a Court-Martial, the factual basis on which the conviction
was returned is known. The Board convicted the appellant on the basis of the
first of the complainant’s four statements, notwithstanding their rejection of
her oral evidence. During the trial, defence counsel had put the first
staterment to the complainant during the course of her evidence. This was to
establish significant inconsistencies with her evidence that her fourth state-
ment was the true account so as to demonstrate her general unreliability. The

7 [2007] EWCA Crim 1471; [2007] Crim. L.R. 887.

7 Presumably this would include a complainant who made an ABE interview whilst
competent, bul subsequently was not [it to give evidence because of a degenerative condition
such as dementia: see AJi Sed [2004] Crim. L.R. 1036; R. v D [ 2002] 2 Cr. App. R. 601.

0 Chinn [2012] EWCA Crim 501, where 5.119 was held not to apply where there was no
suggestion that the witness was making an inconsistent statement. However, a claim to have ne
recollection may lead to a clear inference of inconsistency: see Bennett [2008] EWCA Crim
248,

SLR v B [2008] EWCA Crim 365.

¥ See Cogtes [2007] EWCA Crim 1471; [2007] Crim. L.R. 887.
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fourth statement was made after later consultations and therapy With 4
doctor of clinical psychology, who was an accredited consultant in Eye
Movement Desensitisation and Reprocessing. The Court of Appeal accepteq
that, on a strict application of the language of s.119(1), the statutg

conditions governing admissibility of an inconsistent statement were fulfiljaq
However, the complainant, in her evidence, did not support any version 01;
events which she had given before she saw the clinical psychologist, Defenge
counsel had introduced the first statement as a direct consequence of tha
prosecution proceeding on the fourth statement. The Court held that in thege
circumstances, notwithstanding the provisions of s, | 19, the issue of exclusion
under .78 of the Police and Criminal Evidence Act 1984 should haye been
addressed and, as a matter of discretion and overall fairness, the first
statement should not have been treated as admissible evidence sufficient to

form the basis of a conviction for a rape disavowed by the complainang
hersellf,

Complainant’s testimony at previous trial admitted at re-trial

On a re-trial, the transeript of the witness’s testimony may be admissible
under s.114(1)(d) or 5.116 of the CJA 2003 where the defence have had a fu]]
opportunity to cross-examine and test the evidence at the previous trial, This
may apply whether the testimony is the evidence of the complainant in
respect of the allegation or of witnesses adduced under s, 101(1)(d) of the bad
character provisions.®® Here, the argument in favour of admission is at it
most compelling as the defence will already have had an opportunity to
challenge and test the evidence. Often there will be an ABE interview, whicl..
if admitted, will assist the jury in assessing the witness’s demeanour, aibe
not during cross-examination. In Sadig™ the Court of Appeal approved the
admission of a complainant’s testimony from a first trial at a re-tria} under
s.114(1)(d) in “some very exceptional circumstances”. The complainant had
been the victim of a shooting which had left him paralysed and unable to
speak. At the first trial he had given important identificatien: evidence by
pointing to letters on an alphabet board. He then refusea to give evidence at
the re-trial. The Court of Appeal approved this course, but went out of its
way to make clear that it was not normally in the interests of Justice that an
important witness’s evidence should be given under the hearsay provisions
when the witness simply refuses to testify and will not provide a good reason
for the refusal. The Judge, however, had been entitled to take into account a

very relevant factor, namely that the jury would gain little assistance from the
witness’s demeanour at the re-trial.

* See Professor David Ormerod’s discussion as to hearsay possibilities if there had been a

te-trial in & Dowd [2009] Crim. L.R. 827; but see R. v Z [2009] EWCA Crim 20; [2009] | Cr. App.
R. 34,

¥ [2009] EWCA Crim 712.
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(CONSISTENT STATEMENTS—EVIDENCE OF EARLIER COMPLAINTS BY
.. THE COMPLAINANT

gection 120 of the CJA 2003 specifies six gateways under which previous 19.72
ec £

stent statements can become admissible as evidence .of the trut_h. The
i aragraphs focus on two of those gateways: earlier _complamts (in
follo‘?”?gcgmmonly described as evidence of recent complaint) (s.120(4)-(7))
E . idence to rebut suggestion of fabrication (s5.120(2)). Tl_le scope
anjvigzl by the Act for previous consistent statements to be admitted and
¢ ¥

sed as evidence of the truth represents a major shift from the common law
u

position.

History of evidence of earlier complaints

[n the Middle Ages, suspicion of the veracity of any claim of rape led to the 19.73

imposition of & requirement on the wom%? lto prove .that, whlle tthe oife;:lr(l:(el
was still receat, she raised “hue and cry in the ne1ghbour1ngh.ow-n and
showed heivinjuries and clothing.® By tl?le elghtleemh cel?t‘u'ry, tfl.S 16(11516 <
ment kad £volved into a strong presumptlon against the V‘lc,tlm f{; an asﬁ Tghis
rape 1t sie made no complaint within a reasonal.:)le time of t'hsj 0 en(it::;onable
~resumption itself withered away, but a complamt ma‘de_ within a ref nable
fime by the victim of an alleged rape ren?amed ad.mlss1ble, contralyI o
general rule against the admission of previous consistent st.ateme_lzits. t'I-ll : :
recent complaints were recognised to be of such potential evi 6111] ia ui]
nificance that the rules relating to them were extended to all sex

offences.

At common law, the prosecution in a trial for a sexual offence could, as 19.74

part of its case, call evidence that the victim had m_ad; a voluntary comfgl?l}irlaz
at the first reasonable opportunity after the commission of th_e offfc;:ncs. he
complaint was not admissible as evidence as to the trul_h 0 ’t e c;u(;t
complained of*® but as evidence of the cons1s_tency of the_ vrctm(}s con v
with her story in the witness box, and as tending to negative her consent.

8 Bracton, De Corona lib. iii. fol. 147; 1 Hale 633.

86 i . y
i 50300 e R ot 5, 2

; T ; i r s mtia
B L s tasins asln i appheatio tn offovens LRI il
WHSSB ?ﬁgicé;lina ggg;?;:.it may be admitted for this pm:[pﬁ ste ig 1nt :;151 mﬂls?;lﬁ t)ri tfléilifdsiaz(ﬁ gi IE:
in cir ances Wl is res amounted to ]

feesfeglzgfafg 152@%1?%?322?58'2%?%%1 é;%?ff%ié: ga‘;c:fi (ﬁl?\gig on Evidence, 9th edn (London:
Lexli\jﬁ?:i(uligglg))cvv?}id%’,a ::t 17?0 g‘g; rll—%awkins I: Osborne, above f1.87; Wallwork (1958) 42 Cr.
App. R. 153; Redpath (1962) 46 Cr. App. R. 319.
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31.21 31—SExUAL OFFENCES IN THE Yourn Courr
With effect from April 8, 2013, by s.135 of the Legal Aid Sent
Pumls]"ameni of Offenders Act 2012. The new scheme zzom
cautions (ssﬁ62A of the Crime and Disorder Act 1998 (“199§)A A
yout_h conditional cautions (s.66A). Youth cautions and youth G % ) ) o
cguﬂons are not court orders. However, familiarity with theseondltmna]
dlsposgl Schefn&s are important in the youth court: not only are ﬂ]epre-coun
to cons1dera.t10ns of bail and sentence, but representations can so : }jelevan[
made to adjourn proceedings if a case is one which may suit;liie;z%is 3
an

alternative disposal,?? - S
able.22 posa CPS decisions on case disposal are Judlcmlly

encing gng
r1ses youth

reviey-
Youth cautions

By s.6§ZA(1)(a)--—(c) of the 1998 Act, a youth caution can be adminis ;
there is sufficient evidence to charge, the offence is admitted l-blerecj 4
constable does not consider that the offender should be prosecute’d d]?d i 3
a youth conditional caution. The police are to consider the seriousnec')1 -
offence, as determined by reference to the ACPO Gravity Factor l\jfs O*F' th‘i
The Matrix assigns sexual offences (and other offences) a score of 1 C;UI%X.*
4. An offence that attracts a gravity score of 2 or 3 will usuall rew h‘ A
Zfotutth t;en?ig given a youth caution. If the offending behz—wiouif ca?nuno:nbg
satisfactor resse ; cauti i i
e cto 'c:lyc ;f;lz) (;;Shd by a youth caution, the police will consider a youth
C_}u]dance on such disposals can be found in Your Cautions—Guidy or
Police cma’.Youm Offending Teams, issued by the Ministry of Justice Z”fiefg
Youth Justice Board in April 2013.2° By virtue of $5.80(1)(d) aI{d [lB(l)noftt‘*f
1998 Act, you‘th cautions trigger notification requirements in relation *o th .
same set of offences that trigger notification where a person is conv"‘v' dIle
court. The Guidance stresses that the police are responsible forlcx 11";;1'; tEl t
the youth and appropriate adult that a caution will trigger the 1fo?i<ﬁ<:'tg' ’
requirements.® The notification requirement is two years. | o

Youth conditional cantions

Ey 3.6‘6!-.\-—13 of t.hc 1993 Act a youth conditional caution can be administered
11 there is suiﬁment ev1.dence to charge, the offence is admitted. the effect of
the caution is explained to the young person (breach may result in

g s e |
Th;iziﬂg;g]dan%‘i Legal Guidance: Youth Offenders and L(.fgj!nGlnigfa(:ffc;{]%igf:i/%;ﬂcgfht 2
I AESCSSC d Aperil ‘310-‘ Zh(; i!;-’]//cm-.gouf.zl(flc‘gal/ay.sels/i-tp:’omfs{'ﬁfes/ Gravity%520 Matrix420 May09.pdf

6 Para.11.10,

1712
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rosecution) and the young person signs a document admitting the offence

and consenting to the conditions attached to the caution.*” There is a duty to
consult the victim or victims before a youth conditional caution is admin-
istered.”® The decision to administer such a caution has the effect of
suspending any criminal proceedings while the young person is given an
Opportunity to comply with the agreed conditions. Under s.66E(2), if the
young person fails without reasonable excuse to comply with conditions, they
may be prosecuted for the original offence.

Guidance on the use of youth conditional cautions is to be found in The
Director’s Guidance on Youth Conditional Cautions®™ and the Code of Practice
for Youth Conditional Cautions®® (both revised April 2013). The Director’s
Guidance states that conditional cautions can be used for all offences
classified (in the case of adults) as summary only or triable either way. Cases
which are triable only on indictment in the case of adults must be referred to
a prosecutor before a youth conditional caution is given.

First Appeararce

The votn court is normally the court of first appearance for a youth charged
with an offence. However, where the youth is charged with an adult, or with
»ig ag and abetting an adult, or with an offence arising out of the same facts
as give rise to a charge against an adult, the court of first appearance will be
an adult magistrates’ court.

Mode of Trial

The procedure for determining mode of trial is moditied in respect of youths.
There is a presumption that youth cases will be heard in the youth court. A
youth court can deal with all forms of offences, whether summary, triable
either way or indictable only.*' The youth has no right to elect Crown Court
trial. The only circumstances in which a youth will be tried in the Crown
Court is if the magistrates send the case there. So far as sexual offences are
concerned, they may do so only if:
@ The offence is a “grave crime”, i.e. one to which s.91 of the Powers of
Criminal Courts (Sentencing) Act 2000 (“PCCSA™) applies;
® The offender would be sentenced under the “dangerousness provi-
sions” of the Criminal Justice Act 2003 (“CJA 2003"); or
® The offender is charged jointly with an adult.

*75.66B(3).

* 5.06BA.

* hitp:fiwvw. eps. gov ikl publicationsidirectors_guidancelyouth_conditional_cautions. html
[Accessed April 30, 2016].

* http:iwww justice. gov.uldldownloadstoocdl code-practice-youth-conditional-cautions-oocd. pdf
[Accessed April 30, 2016].

! Except homicide and certain fircarms offences.
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If none of these circumstances apply, there will be no
for a sexual offence in the youth court. For the
offences do fall into the above categories, see below.

The Code for Crown Prosec
_ osecutors state ,
teial of Sothe™: s states as follows as regards the mode pf

mode of trig] hearip
procedure whep sexua%

P o ;
Whg?:;z?tg(r)ss ;leil:t ﬁec}r IE mind that youths should be tried in the vouth
sible. It 18 the court which is best desi b
¢ : _ gned to meet thej :
needs. A trial of a youth in the Crown Court should be 1‘eserveed }g(r?ll{hspeclﬁc
€ most

serious ¢ases or where the interests of justice requi
s ane) Justice require a youth to be Jointly trieq

Bamo

igutﬁe _g;zt él;;tilé:f: llgzijlé Wﬂl] ggperalllqy fall to be determined by the vouth
-1 : » Including the presumption in f il |

gg it[h;?d,ta_pphes to youths as ‘it does to adults.g3 Ec]ually?\;ﬁs Eironf;t[;?ili);n -

o 1;)Sua Smt 5.25 (;)f the Criminal Just‘ice and Public Order Act 1994 aS 0]rl

kit b cc? do tgc adults. Thus, if a youth has been charged witgpoy

offence, there nliugs:l bC:a ::I{l(f;;[iﬂgﬂha's =} ot i Sucli

bail ** In the case of an adult this hmi;t;gﬂséan;i 3;?:6 e

Zefutenc}?d .to' a pc_erlod of imprisonment for thipprevious f);?eeni:uﬁktl;s i

youths, 1t_dpphes where they have been sentenced for that off: “lon.
term detention” under s.91 of the PCCSA 2000.5 e

35;{11?812 tl;eCLegal ﬁud,. Sentencil?_g and Punishment of Offenders Act 2012
% R,, ourt that refuses batl for a child under 18 has two options:
.crnand to local authority accommodation, with or with t i

tions (ss.92—:97). The conditions may include electronic mOU 'tCO]'Jdl‘

where certain requirements are met and the child has b .

with a sexual offence (s5.93(2) and 94). R

® (l};emand t(? youth detention accommodation (8.102). If the child i

arge_d wth a sexual offence, the court can only resund t h

detention if the child has reached the age of 12, and :.'Wvlc*; ;h:t , t}_’OUt_h

the only adequate way to protect the public i‘rorﬁ de;th ore 2311221::

personal injury or to prevent the commissi fi i
by the child (298) . 1sston of imprisonable offences

long-

aged

TriaL v tHE Youra Court

I S S de W tll t e f()ll()WlIl Ila,l:teIS 1 Gldtlll to trial in e Outh

22 Above, fn.9, al para.8.3.

* Except that a youth ma il f

. cept that y be refused bail for his * & is
protection™, as 1s the case with adults: Bail Act 1976 ]SSch.{iWI}])tWIIEI;Zrﬁl 3lather e

Criminz Justice 4 d Pul C d
1 STICH 1 blic O der Ac 994 5.2 8 €| d b € € Offences Act
oy : b{ er 5.235, s amende Y the S xual

** Criminal Justice and Public Order Act 1994 5.25(3).
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e Constitution and operation of a youth court.
e Attendance of parent/guardians.

@ Press and publicity.

e Disclosure.

e The course of a trial.

e Competence and compellability.

e Oaths.

e Special measures.

e Questioning of young people.

CoNSTITUTION AND OPERATION OF A YoutH CouUrt

Magistrates must be authorised to sit in youth courts. Section 45 of the 31.32

Children and Young Persons Act 1933 governs the authorisation process. It
aims to ensure that only suitably trained magistrates sit in youth court. given
the specific necds and issues of this age group.

The compacition of the youth court is governed by the Youth Courts
(Constitutionof Committees and Rights to Preside) Rules 2007.> Rule 10(1)
requires a youth court to consist of either a district judge sitting alone, or not
more than three justices, including at jeast one man and one woman (unless
ther is unavailable and the members present decide that the hearing will be
dzlayed unreasonably if they do not proceed). Under r.11(1), a youth court
(unless it consists of a district judge sitting alone) must be chaired by a
district judge or by a youth justice who is on the list of approved youth court
chairman. In R v Birmingham Justices, Ex p. F (A Juvenile),” it was held
that the court should consider representations before proceeding with a
single-sex Bench.

Where a youth court retains jurisdiction for a rape trial, the trial may well
be heard by a circuit judge authorised to try serious sexual cases. This is in
accordance with the Protocol: Sexual Offences in the Youth Court (set out in
full at para.31.86, below). Section 66 of the Courts Act 2003 enables a circuit
judge to sit as a district judge. In exceptional cases, for example if a circuit
judge is not available, a district judge may hear the case.

The public are excluded from the youth court. Under s.47(2) of the
Children and Young Persons Act 1933, the only persons entitled to be
present in a youth court are:

® Members and officers of the court.

® Parties to the case before the court and their legal representatives.

® Witnesses and other persons directly concerned in that case.

e Bona fide representatives of news gathering or reporting organisa-
tions.

36 81 2007/1611.
7 [2000] Crim. L.R. 588.
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® Such other persons as the co ;

I court may speciall b
o ay sp y authorise to pe pre.
;hfse restrictions are set out in similar terms in the Criming] Proced
. e 20-15 1.24.2(c). By contrast, there are no such restrictions if b,
appears in an adult magistrates’ court or in the Crown Court T

ATTENDANCE oF PARENTS/GUARDIANS

Under 5.34A(1) of the Children and Young Persons Act 19
ur_lder the age of 16 is brou ght before a court, whether as
witness, the court must require a parent or g{lardian of th
_durln.g all stages of the proceedings, unless and to the exte
18 satisfied that it would be unreasonable to require this, having regard

Circumstances of the case.*® If the youth is aged 16 01j over, the gco1 _tO 3
require a parc::nt or guardian to attend, subject to the same, exce t'mt £
court has a discretion, in the exercise of which it needs to balan . IEH- Tl'le
disposal of the case with the seriousness of the offence.® e

33, where a Youth
a defendant or a
€ child to attenq
nt that the coyr

PrEss AND PusLiciTy

We deal under this heading with:

® Automatic reporting restrictions which t
court.

® Removal of reporting restrictions.
® Anonymity for the complainant in sexual offences cases,

ake effect in the youth

Automatic reporting restrictions

Accredited me@ia representatives are allowed to observe and repett on youth
C()ull: procc‘.edmgs. Howeverl, the media are restricted in the d'atle ils they may
report. Section 49 of the Children and Young Persons Act 1933 applies to the
youth court only and provides as follows:4°

“49.—Restrictions on reports of i i i i
o P proceedings in which children or young persons

(1) No matter relating to an; 1
)] : ele y child or young person concerned in di
'to whlcé]l ‘th]s: section _apphes shall while he is under the age of 18 bepixrloc(;zZeldﬁigr?
c.my publication if it is likely to lead members of the public to identify him as
someone concerned in the proceedings, {

a8 L ..
By_w_l tue o_f s.34A(2)E these provisions apply to local authorities

pegfosn is in their care or in accommeoedation provided by them.

- eﬂ:z tiep;’::ird/';XCoAurrﬁem_’htBriok ganuary 2013}, available from the Judicia] College website

5 —Magistrates Associati g hich s ¥ in cing

iy g e, t;ja]s. lon Protocol, which sets out factors influencing

The scction 18 1te .
prir d here as amended, n 0ost recent € Yout 1stice and Criminal
o . T d 1 ]y oY the Yz uth sl1

where the child or young
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(2) The proceedings to which this section applies are—

(a) proceedings in a youth court;

(b) proceedings on appeal from a youth court (including proceedings by way

of case stated);

(c) proceedings in a magistrates’ court under Schedule 2 to the Criminal

Justice and Immigration Act 2008 (proceedings for breach, revocation or

amendment of youth rehabilitation orders);

(d) proceedings on appeal [rom a magistrates’ court arising out of any

proceedings mentioned in paragraph (c) (including proceedings by way of case

stated).

(3) In this section ‘publication’ includes any speech, writing, relevant pro-
gramme or other communication in whatever form, which is addressed to the
public at large or any section of the public {(and for this purpose every relevant
programme shall be taken to be so addressed), but does not include an
indictment or other document prepared for use in particular legal proceedings.

(3A) The matters relating to a person in relation to which the restrictions
imposed by subsection (1) above apply (if their inclusion in any publication is
likely to have the result mentioned in that subsection) include in particular—

(a) his name,

(b) hisaddress,

(cyihe identity of any school or other educational establishment attended by

nim,

(dl) the identity of any place of work, and

(e) any still or moving picture of him.

(4) For the purposes of this section a child or young person is ‘concerned’ in
any proceedings if he is—

(a) a person against or in respect of whom the proceedings are taken, or

(b) a person called, or proposed to be called, to give evidence in the pro-

ceedings.”

Section 49(3), which was substituted with effect from April 13, 2015, by the

Youth Justice and Criminal Evidence Act 1999, has the effect of extending

the definition of “publication” beyond the print media and sound and

television broadcasts, and is capable of covering content published online.
The effect of s.49, for sexual offences as [or any other offence, is that
nothing may be published that is likely to lead to the identification of any
child or young person under the age of 18 who is concerned in youth court
proceedings, including their name, address or school and any picture of

them. These restrictions apply whether the child or young person is a

defendant or a witness. If they turn 18 during the course of proceedings, the

restrictions cease to have effect.' But if the child or young person is a victim

or a witness, then s.45A of the Youth Justice and Criminal Evidence Act 1999

gives the court a discretion to impose lifetime reporting restrictions: see

further paras 29.108 and following, above.
If a youth appears in an adult magistrates” court or the Crown Court,
reporting restrictions are governed by s.45 of the Youth Justice and Criminal

Evidence Act 1999, for which see paras 29.58 and following, above.

4Ty DPP[2003] EWHC 2408 (Admin), considered more recently in R (on the application
of JC) v Central Criminal Court [2014] EWHC 1041 (Admin).
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Removal of reporting restrictions

The 5.49 restrictions are not absolute. The circumstances
can remove them are set out in s.49(4A) and (5):
@ et i -
Xhele ij ch_lisi Or young person has been convicted of an offence .

e courtis sa‘qshcd that it is in the public interest to dispense wi .
reporting restriction (s.49(4A)); i
Where it is appropriate to do so for the purpose of avoiding injustj

- ice

to the child or j icati
© r young person subject to the application (5.49(5)(3));

in which the coyry

® Where a defendant has been charged with or convicted of a violent
;&ixual offencg or an .offence punishable in the case of a person ¢ -
21 or over with imprisonment for 14 years or more, if the defen;ilgec{
is unlawfully at large and it is necessary to identify him in the pres C:‘n‘f
- the purpose of apprehending him (s.49(5)~(7)). -
. ]L,lbexual. offenc_ses‘ to which s.49(5)~(7) refers are those listed in Pt 2 f
ch.15 to the Criminal Justice Act 2003. Accordingly o
apply to the majority of sexual offences. ,
Little gnidance is available as t it wi i
g 2 as to when it will be “in the ic | i
‘ i 1 public interest™
;s/rl?otve' res]Lrlctl.ons under 5.49(4A), following conviction in the youth S(t)urtl?
at 1s clear is that this power should be exerci '
les cised rarely and with t
f}::jlt;f; (:{l?tlo(;l. In McKerry v Teesdale and Wear Valley Justices,* the fa}é?
efendant constituted a “serious danger ic” w
that 1 g . ¢ anger to the public” was h
Justify the decision to dispense with restrictions. Lord Bingham St'cﬂ:ec;e“];:'1 %

this exception may

“Th - e Q 3 1
i, Szc{)j%ﬁe:; gt{c:1 E])spensc \glth 'dz‘lc_)nymlt'y, as permitted in certain circumstances
e ﬂd, ]rjnust e exercised with very great care, caution and circum-
e fg;_cig rig]i-lt toea\flg?ll;i\;ivgorf §01' ac;lé{t(_:our} to d‘ispense with a juvenile’s
difficult to see any place for ‘naln(iﬁg ;n:ll shlfllopa ’pUHIShﬂleﬂt- it e e
that the statutory criterion that it is in the S e Frponse N
th ufory ctit ]  in the public interest to dispense with .
L:g;:jlji]gnﬁﬂrﬁ(:ﬁ;l;ﬂlonﬂﬁ_satls_ﬁed. This will very rarely be the casI;, and vlllel;nclfl::
e o ot r_un er section 4_9(4A) must be clear in their minds why it is i
est to dispense with the restrictions.” i E

Anonymity of complainants in sexual offence cases

The anonymity of complains i
plamants of sexual offences is governed b [

; : s.1 of the
3;3;:;18 gifﬂ.encgjsh (g\;ne;gm?1t) Act 1992 (for rape and other sexua){ offences)
ed in .29, The list of sexual offences to which ity
Sous: . ¢ the anonymit
Elowsmns apply are sct out in s.2(1) of the 1992 Act, as amended b};/ lt]hz
283;13.] Offences Act 2903. All offences under Pt 1 of the Sexual Offences Act
proi are included, W1_th the exception of those in s.64 (sex with an adult
clative), s.65 (sex with an adult relative: consent to penetration), s.69

42
*[2001] E.M.L.R 5; [2000] Crim. L
ooy [2000] Crim. L.R. 594.
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(intercourse with an animal), and s.71 (sexual activity in a public lavatory).™
The right to anonymity is not absolute as there are circumstances in which a
court can lift the restrictions, for example to induce a witness to come

forward. These circumstances are set out in 8.3 of the 1992 Act.
DiSCLOSURE

Disclosure is governed by Pt 15 of the Criminal Procedure Rules 2015.%° As
far as prosecution evidence for summary trial in the youth court 15
concerned, the relevant guidance is to be found in the Artorney General’s
Guidelines on Disclosure,* published in December 2013. Paragraphs 44 to 47
deal with disclosure where a trial is to take place. In short, initial disclosure
obligations arise after a not guilty plea has been entered (para.44), and once
set down for trial, prosecutors should ensure the investigator is requested to
supply any outstanding disclosure schedules as a matter of urgency. Prose-

cutors should serve initial disclosure in sufficient time to ensure the trial date
is effective (paia.46).

As in the-Crown Court, disclosure of unused material in the youth court
is governad by the Criminal Procedure and Investigations Act 1996
(“CPIAY): The prosecution’s obligations arise after a not guilty plea has been
entived 4 The material must, of course, satisfy the appropriate statutory test
(~r-disclosure.

Disclosure of a defence statement under s.6 of the CPIA is voluntary in the
youth court.*® However, in the absence of a defence statement, the defendant
cannot make an application for specific disclosure under s.8 of the CPIA, nor
can the youth court make any order for disclosure of unused prosecution
material. If there is to be a defence statement, it must comply with s.6A of the
CPIA, and standard directions require that it be served within 14 days of date
upon which the prosecution has complied with (or purported to comply
with) initial disclosure.

The Judicial Protocel on the Disclosure of Unused Material in Criminal
Cases® was issued in December 2013. Paragraphs 30 to 37 deal with
disclosure of unused material in the magistrates’ and youth court. It notes
that whilst the statutory disclosure test applics, given the nature of summary
trials, it is important that summary trials are not delayed or over-complicated

44 §axual Offences Act 2003 5.139 and Sch.6, para.31.

45The Rules are available at fuep:fhwww legislation. gov. wlkhulesif 201511490/ pelfstulesi_
20151490_en.pdf [Accessed April 30, 2016].

# Available at  Argps:/hewiv.gov uk,’gowrnn-mnn’pubh'can’onsi‘arrome;'—generm’svguideﬁnes—on-
disclosure-2013 [Accessed April 30, 2016].

47 Except when, pursuant to the common law rules of disclosure, the prosecution ought to
disclose unused material in advance of CPIA disclosure, e.g. for a bail application.

4 CPIA 8.6(2).

9 Available  at  Rrepscihww, judiciary. gov. uk.’pubh’mtionslprc):ocoI-unusea’-nmreriat‘-crz'mimu’-
cases/ [Accessed April 30, 2016].
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y m 1 pp p S t
[) 1sconce Ved d 1catio I I, Or 1na ro ate dl osure S
N Sclos Of, pFO 1 101

THE COuRSE OF A TRIALS!

;h_e youth court proc_edure is the same as that of the adult magistrates’
zé‘aeslrlah[‘ pro'cedure 18 governed b)./ Pt 24 of the Criminal Procedure C;{)u]rt-
s at Pcll‘.t applies to all magistrates’ courts, It does, however >
some m(_)dtﬁcatlons in respect of youths. In particular. ‘“ﬁnziing of "IC?’D'tam
TDC used in lelce of “conviction”, and “an order mad;: ona ﬁndingm ; ¥ tg
18 to be used in place of “sentence”’ (r.24.2), and the general rule tlifail(;?]t;
c r

may proceed in the absence of a defend: .
(.24 12(3)(b)). endant does not apply to those under 18

The youth court is intended to be designed in such a way as to ens
the court prgccedings are accessible to this age group. The court | ol
procedure Wlll be less formal: for example, first names will be aym:it b
df:flendan.t will not normally be in the dock and witnesses will be Rear ScIe : Fhe
giving exﬁndenge."2 Further guidance is to be found in R. (TP v W g f LWhﬂst
}.’om‘fz Court,>* which involved a 15-year-old defendant with an”l s
elgl?t-ycar-ol'd. _He applied to stay proceedings as an abuse of roces? o
bam; .that hls intellectual capacity was such that he could Eot efF P 3
p.artlmpate.m L.he proceedings in accordance with art.6 ECHR. This leCU]‘_fely
tion was dismissed, owing to the fact that the youth court WE-IS desi:l,flscicfloh

facilitate participation. Baker LJ { ' '
e B noted the following steps that should be

i) keeping the claimant’s level of cognitive functioning in mind:

_p) using concise and simple language; g o

1_11) having regular breaks;

iv) tal_{ing additional time to explain court proceedings;

v) being proactive in ensuring the claimant has acccsé’to support;
;

V]) e}(piallllng alld ensur L e ¢ S
] n he C]rﬂilldllt ulldeI S ll]dS the mgrods s ol e
g t 4 (G h

*0 para.30.

51 3 4 H
Chccf;;:tt}‘iil CPE Gizlldﬂ]'l(?e bajggum‘dmg Children as Victims and Witnesses, Annex 2, for a trial
et {,tcﬁler 2211ng1 wghh chlldgren or other vulnerable victims of rape ’l”he checl-(,ﬁsl can l;ie
H scxual offences. See also the Equal Treatment Bene ; : i
L e e et o e nt ench Book 2013, Ch.5. which
proceedings to accommodate child The Gui i i
at Attps: . eps. govuklleeally - Isafeguard liven. as g .
R 20]6]{9 gov.ukllega /l7!(}7_/.5[{_f£g1-t(1fdi."Zg_('f?.’/(fi'{:’I’J_(l_\‘kv[‘Cf."H’l.‘a‘_aﬁdilLt'ffﬂéﬂh‘b‘é’&‘/
52
Judicsifféﬁgﬁ:iﬁegﬁiﬁmf Bﬁakrganuary 2013), para.12. The Bench Book available on the
i leg - oce also the Magistrates” Associati e i i
mi!gcol&rs influencing procedures in yoﬁth court 1:183’;1 oot Arpeade vt R
Cou][{ th_e] ;\:;I;IC. 258b3 ('Admm)._ Note that if a youth appears as a defendant in the Crown
rnal[_g;g e mt.ls}f] e ddaptﬁ?d m accordance with the Criminal Practice Direction, General
] 2D: Vulnerable People in the Courts. This follows the decision in SCv UK {’2005) 40

E.H.R.R. 226, which found a breacl ar i
e h of art.6 on the basis that the young defendant could not
1AL [26].
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vii) explaining the possible outcomes and sentences;
viii) ensuring that cross-examination is carefully controlled so that questions
are short and clear and frustration is minimised”.

The court has a duty to ensure that the defendant receives a fair trial,
which includes the ability to participate effectively at trial.>® For the use of
special measures, and the inherent power of the court to take such steps as
are necessary to ensure that the defendant receives a fair trial and to assist the
defendant to give his best evidence, see Ch.27. The steps to be taken include
“being pro-active in ensuring that the claimant had access to support” .
This applies not simply to the trial itself, but also, where appropriate, in case
preparation and the run up to the trial.””

Under $33A of the Youth Justice and Criminal Evidence Act 1999
(“YJCEA”), the court may, on application and if certain conditions are met,
direct that the accused give evidence by live link. In the case of those under
18, those conditions are that the accused’s:

“(a) ability to participate effectively in the proceedings as a witness giving oral
evidence its. court is compromised by his level of intellectual ability or social
functicmung, and

(k) usz of a live link would enable him to participate more effectively in the
pricendings as a witness (whether by improving the quality of his evidence or
otherwise).”*®

Section 33BA of the YJCEA, when commenced, will enable the court to
direct that the examination of the accused be conducted through an
intermediary. As with the live link provisions, this power will be available
where the accused’s ability to participate effectively in the proceedings as a
witness giving oral evidence in court is compromised by his level of
intellectual ability or social functioning.*

CoMPETENCE AND COMPELLABILITY

By virtue of s.53 of the YJCEA, all persons (whatever their age) are
competent to give evidence in criminal proceedings. However, a person is not
competent to give evidence if it appears to the court that he is not a person
who is able to understand questions put to him as a witness, or give answers
to them which can be understood.®® The question of competence is deter-
mined by the court. In doing so, it will take into account any special
measures directions. Where the witness is a child or vulnerable adult, the
court should watch any video-recorded interview before determining the

55 Criminal Procedure Rules 2015, overriding objective, .1.1(2)(b) and r.3.10(3)(b).

56 R {on the application of P) v West London Youth Court [2006] 1 WL.R. 1219, at [26].

SR (on the application of C) v Sevenoaks Youth Courr [2009] EWHC 3088 (Admin) at [17]
(where the court examined steps to be taken to ensure participation of the defendant, in
particular the use of intermediaries).

¥ See further paras 27.26 and following, above.

% Gee further paras 27.36 and following, above.

© YICEA 1999 5.53(3).
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1ssue.®” Expert evidence may well be

; . necessary to i 4]
material from medical or school TeCo ; utonm the decmc,n, and

rds may also assist. persons eligible for special measures

31.53 Any issue of competence should be raj
. i : : sed b i i .
];;f]]igi ;[1(2) E;\ée le)wtdf—:nf:e. This will usually be affl?}f: ;Itl;r:v (l)tl‘fl i}ise Ifr-s “{Orn or The persons eligible for special measures can be divided into four groups: 31.58
becomes 016111" oul ml;i}’ be dealt with during the course of the tla' - on ® Thoge under 13. Undf:r s.16(1)(a), 1hqse und§r _18 at the time of the
— Witnesseszgotl]znbgh?t tc?mpletznce is an issue, Cases invoiv;il if it spe(nil measures hearing are automatically eligible for special meas-
ast-tracked to aveid : vory ures.
L tBlX:.: coneral rul | any effect on their compe. e Other vu_lnerable witnesses. Under s.16(1')'(b),‘ vulne1:able 'witnesses
" uie, Efﬂ competent witnesses are compellable. T (thos; with a ment'al dlsor(_ierlor other s1gn1ﬁcant lmpalrmgnt Qf
plions on the basis of the age of the witness, ¢ There are n, intelligence and social functioning, or those with a physical disabil-

ity), whatever their age, are eligible if by virtue of that disorder etc. the
quality of their evidence is likely to be diminished.®

OaTHS
) ; e Intimidated witnesses. Under s.17(1), a person will be eligible for
31.55 A witness aged 14 or over, who appreciates the solemni special measures if the court is satisfied that the quality of evidence
the particular responsibility to tell the tr the solemnity of the occasion apg given by them is likely to be diminished by reason of fear or distress
uth which is involved in taking an on their part in connection with testifying in the proceedings. The

oath, must gi :
give sworn evidence. A person under the age of 18 uses t - . : . -
ses the words court must take into account various factors including the views, age,

“I p'['o]’ﬂise” in I
. place of “T swear” alci
witness under the age of 14 (or otlher‘:;}il:eniézlzfuzlilthefO?th ot affirming,5 A cultusal background etc. of the witness.®®
1s not permitted to give sworn evidence Thf:pcouertO }%ng Sworn evidence) e Complainants of sexual offences. Under 5.17(4), a witness who is a
should be satisfied that complainant of a sexual offence will automatically be deemed eligible

ior special measures, unless they do not wish to be so eligible.®”

. 0 f special measures
SPECIAL MEASURES 1ypes of sp

Once the eligibility criteria have been met, the court must consider whether 31.59

31.56 Special measures ar :
e available fi . TR . . , 3
(other than defendants) to cnsuie t?];tzﬁlnarrdble and lptlmldated witnesses any special measures will be likely to improve the quality of the evidence, and
at court. The relevant statutory provisi i dlje able to give their best evidene: if so, which measure(s). The types of special measure available are set out in
YJCEA. Under ss.16 and 17, the foll Sions are to be found in ss.16-32 of the §5.23-30 of the Act. Measures relevant to the youth court are:
special measures: » the Tollowing groups of witness are eivible for @ screens (s.23);
® those under 18 at the ti . e evidence via live link (s.24);
® vulnerable witnesses ?;gfr (t)lt;;he élearmg (s.16(1)(a)); ® video recorded evidence-in-chief (5.27);
® intimidated witnesses (s 17¢1)); 7 those under 18) (5.16(1)(b)); ® examination of a witness through an intermediary (s.29); and
) ® complainants of sexuall Phatie e devices to aid communication (s.30).
31.57 For detailed discussion Oftheose eric;es' (.5'17(4)) : Section 28 of the YJICEA, which provides for pre-recorded cross-examina-  31.60
the types of special measures that ];,rgV]SloflS. see Ch.27. The provisions, and tion where a special measures direction provides for video-recorded
most relevant to the youth court and examination-in-chief under s.27 of the Act, is not in force as of the date of

W. Some options are available to the writing (October 2015).

court to facilitate best evi
evidence for defe 3 ; . . .
under the “special measures” provi Sionsngantb'. These do not technically fall The “primary rule”, namely that the court must give a special measures 31.61
‘ the court to protect the rights of the d7 fut arise from the inherent power of direction in relation to an eligible witness, applies to child witnesses involved
| cipation: efendant and ensure effective parti-
. & Eligibility used to apply to those under 17 but was extended to those under 18 by an
LYICE o d . { i 98, with 1 £
o A 19?9 5.54(3); and MacPherson [2005] EWCA Cri ;l;‘lc;] ment of 5.16(1)(a) made by the Coroners and Justice Act 2009 5,98, with effect from June
°2 Powell ( Michael John) [2006] | Cr. App, R Crim 3605. w2011,
7 YICEA 1999 55.55(2) and 56(2). o 3L ** YICEA s.16(1)(b), (2).
’ % See YJCEA, 5.17(2), for a full non-exhaustive list of factors the court must consider.

“"YICEA s.17(4).
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