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Preface

This book now appears on the official reading list for most courses in Hong Kong Basic
Law and Hong Kong Constitutional Law, from sub-degree level through undergradu-
ate and postgraduate level to both the Hong Kong Bar Association and Law Society of
Hong Kong’s examinations for overseas lawyers seeking to practise in Hong Kong.

For introductory courses at the sub-degree level, this book aims to provide a one-stop
solution so that it should be possible to pass your course without the need to rely on any
other text. For students on higher-level courses, this book serves as a useful starting
point. With more than 1,500 footnotes pointing to the detailed descriptions of particular
issues in other leading works in this area, this book will make it much easier to get a
feel for the subject and know where to turn if you need to study any particular issue in
more depth.

Although this book is designed to help students, its intended audience is far wider.
As a review in the Hong Kong Law Journal of the first edition put it, this book is written
to be “read not only by law students, but also by anyone who is interested in how
Hong Kong is being run after 19977

In this second edition, 1 have sought to preserve the emphasis on a highly readable
text that can be easily understood by those with no prior knowledge of the subject. For
general interest readers, I would advise skipping the footnotes (which are used to avoid
cluttering up the main text) and using the book to get a general feel for the important
issues shaping Hong Kong’s future.

For that reason, changes in this second edition are confined to essential updates on
recent developments. The overall structure of the book remains broadly unchanged from
the first edition. However, reflecting some of the concerns that have arisen in Hong Kong
following the events of the past few years, I have added a new concluding chapter con-
sidering the future of the “one country, two systems” concept.

A word on the numerous references to specific provisions in the Hong Kong Basic
Law: in order to make it easier for readers to understand exactly which part of these
often lengthy provisions is being described, I have followed the common practice of
referring to specific paragraph numbers. So, for example, Article 158(3) denotes the
third paragraph of Article 158. Where, as is occasionally the case, the Hong Kong Basic
Law uses sub-section numbers, these follow the relevant paragraph number. So, for
example, Article 24(2)(3)—which was the subject of one of the first controversies over
the Hong Kong Basic Law—refers to the third sub-section of the second paragraph of
Article 24,

] S



Preface

I'owe a debt of gratitude to those who have assisted me so greatly in my understand-
ing of this subject. Particularly to my PhD supervisors, Professors Simon N. M. Young
and Richard Cullen, but also to many others who have been so generous with their advice
and time, including Professors Albert Chen, Johannes Chan, and Fu Hualing. To Justice
Kemal B’okhary, who responded so quickly and enthusiastically to my request for an
endorsement of the first edition of this book, I owe a debt of gratitude for his advice and
kindness.

My thanks goes also to all those who took the time to read and comment on the
first edition of this book, and particularly fo the many reviewers of this book for their
generous comments and helpful suggestions, which 1 have tried to incorporate into this

new edition wherever possible. Special mention must be made here of Kevin Lau, then
editor of Ming Pao and a long-time friend, who was the first to review this book within
weeks of the publication of the first edition. Only months later, Kevin was the victim of
a brutal knife attack that shocked Hong Kong. No one who knows Kevin, and his wife
Vivien, can fail to be impressed with the courage and determination which they have since
shown in moving on with their lives after this terrible crime, and their example should
serve as an inspiration to us all.

I would also like to express my gratitude to all my past and present colleagues at the
University of Hong Kong’s School of Professional and Continuing Education for their
support and encouragement especially Mrs. Y. L. Cheng, Professor Chan Wing Wah,
Dr T. M. Kwong, Dr Tommy Ho, and Mr Michael Fisher. Special thanks goes to
Susie Han, Clara Ho, Jenifer Lim and all the staff at Hong Kong University Press for
bringing this second edition to fruition.

Finally, my most heartfelt thanks go to my parents, without whom I would never have
come to Hong Kong and written this book. T will always be grateful to my father, John,
for sparking my interest in Hong Kong and China, and changing my life as a result. For
my late mother, Aelfthryth, who enjoyed so many happy times in Hong Kong but tragi-
cally died shortly before the publication of the first edition of the book, this new edition
is dedicated to her memary.

Equally heartfelt thanks go to my incredible wife Candy, for all her support and
encouragement. For my children, Rebecca and Mark, I can only hope that Hong Kong
will be the sort of place in which they will still wish to live in by the time they are adults.

I have attempted to state the law as it appeared to me as of 1 January 2016. Any
mistakes or omissions are, of course, my own.

Danny Gittings
January 2016
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Chapter 1
Introduction

From deciding who has the right to live in Hong Kong to determining how the govern-
ment is allowed to spend taxpayers’ money, virtually every aspect of life in Hong Kong is
affected in innumerable ways by the Basic Law of the Hong Kong Special Administrative
Region of the People’s Republic of China (or “Hong Kong Basic Law”, as it will be
called in this book). As the highest law with practical effect in Hong Kong, it sets the
framework for Hong Kong’s system of government, how its courts operate, and the rights
and freedoms enjoyed by its residents, to name just a few examples.

That makes an introductory knowledge of the Hong Kong Basic Law vital for anyone
who wishes to understand not only Hong Kong’s legal system, but also Hong Kong’s
way of life and system of government—as well as how these can be expected to evolve in
years to come. The good news is that the Hong Kong Basic Law is a relatively youthful
document, by comparison with many other constitutional documents around the world.
Students of the US Constitution, for instance, must wade through more than 200 years
of court cases to understand its provisions. By contrast, in Hong Kong’s case, it is still
only a matter of decades since the Hong Kong Basic Law came into force on 1 July 1997.

That does not mean ignoring everything which happened before that date. As is
explained in Chapter 2 on the “Birth of the Hong Kong Basic Law”, many of the biggest
controversies in modern-day Hong Kong involve issues first fought while the Hong Kong
Basic Law was being written between 1985 and 1990. From the arguments over what
form democratization should take to the battles over who has the power to interpret the
Hong Kong Basic Law, the debates during the drafting process often had a profound
effect on where Hong Kong finds itself today.

Take, for instance, the persistent suspicions about any attempt to enact the national
security legislation required under Article 23 of the Hong Kong Basic Law. In 2003, such
suspicions brought more than half a million protesters onto the streets in a watershed
moment which, as we will see in this book, prompted Beijing to begin tightening its policy
towards Hong Kong. The origins of such suspicions can be traced back to the history of
the drafting of the Hong Kong Basic Law, which saw much tougher language inserted into
Article 23 in the final draft of the Hong Kong Basic Law, primarily to punish Hong Kong
people for supporting the Tiananmen protests that were crushed on 4 June 1989,

Official histories tend to portray the emergence of the Hong Kong Basic Law in its
final form as the carefully calibrated result of a long and thoughtful process. But the
picture presented in this book is of a series of historical accidents which— partly through
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luck —resulted in a largely fortuitous outcome, although less fortuitous than what might
have been achieved had the Hong Kong Basic Law been finalized only a year earlier,
before the events of June Fourth.

Those accidents began with the British colonizers agreeing, for reasons of diplomacy,
to hold most parts of the territory on a 99-year lease with an expiry date of 30 June
1997 —so setting a deadline by which the issue of Hong Kong’s future would have to be
resolved. They continued with China’s emergence from decades of international isola-
tion under the pragmatic leadership of Deng Xiaoping who sought to copy Hong Kong’s
economic success, just as the future of that success was starling to come into question
because of increasing concerns about what would happen after 1997. That a solution pre-
sented itself in the shape of the “one country, two systems” formula which China devised
for Taiwan was a stroke of luck. Perhaps fortuitously for Hong Kong, Taiwan rejected
this formula—so prompting the change of strategy in Beijing that resulted in this formula
being applied to Hong Kong instead.

As we will see in Chapter 2, the result of that series of historical accidents was
first the Sino-British Joint Declaration, the 1984 international treaty in which Beijing
and London agreed on how one country, two systems would be applied in Hong Kong,
and then the Hong Kong Basic Law in which those promises were written into a law
enacted by China’s National People’s Congress. Although it endured an often rocky
path, with disagreements between Britain and China persisting up until the night of
30 June 1997, that agreement has proved strong enough to survive so far. Several decades
later, what is striking is how much the provisions of that 1984 treaty still provide a
generally accurate picture of Hong Kong today. It is an agreement that has, to a large
extent, stood the test of time and for all its undoubted flaws probably represents a better
deal for Hong Kong than might well have been secured at almost any other time in
Hong Kong’s history.

Some of the more confusing aspects of the Hong Kong Basic Law are its multiple
dimensions. In Chapter 3 on “What Ts the Hong Kong Basic Law?”, this book seeks
to disentangle them. As already noted, its origins lie in the 1984 agreement between
Britain and China, so providing an international dimension to the Hong Kong Basic Law
which means that the Joint Declaration is still sometimes referred to in court cases to help
understand the correct meaning of ambiguous provisions in the Hong Kong Basic Law.
But the actual legal status of the Hong Kong Basic Law is that of a statute enacted by

the National People’s Congress, the highest body of constitutional power in China. That
gives rise to its domestic dimension, as well as the name “basic law” — which, in fact,
more properly describes a whole class of laws enacted by the National People’s Congress
rather than this one single enactment.

By far the most important dimension from Hong Kong’s perspective is the canstitu-
tional one, with the Hong Kong Basic Law serving as the highest law with practical effect
in Hong Kong, and the benchmark against which the legality of all other laws in Hong
Kong are judged. Note, however, the qualification imposed by those three words: with
practical effect. As we will see in Chapter 3, the Hong Kong Basic Law is not the hi ghest
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law of all—a title which, instead, goes to the national constitution, the Constitution of
the People’s Republic of China 1982. But since most of the provisions in that constitu-
tion concern the socialist system on the mainland which are of little pl‘ﬂCtiC%—ﬂ effect in
Hong Kong, that raises difficult—and, to some extent, unanswered —questions about
how much of the national constitution actually applies in Hong Kong, and the nature of
its relationship with the Hong Kong Basic Lasw.

At the heart of the Hong Kong Basic Law is the concept of a high degree of autonomy.
However, nowhere is this concept precisely defined. Instead, Article 2 of the Hong Kong
Basic Law refers only in general terms to Hong Kong enjoying “executive, legislative
and independent judicial power, including that of final adjudication™. That refers to three
of the fundamental powers that international experts on autonomy have identified as
central to most autonomous arrangements elsewhere in the world—the right of any area
to administer its own affairs, make its own laws and judge its own cases.

As we will see in Chapter 4 on “A High Degree of Autonomy?”, in all three respects
the Hong Kong Basic Law confers, at least on paper, extraordinarily wide—rangi?g
powers upon Hong Kong. From exclusive jurisdiction to administer its financial affairs
and participate in some international organizations to the power to make laws on almost
every subject and the existence of a Court of Final Appeal, Hong Kong enjoys powers
which are rarely exercised at a local level elsewhere in the world. But we will also see
that, in all three respects, much depends on how much self-restraint China chooses to
exercise. From its control over the Chief Executive to the power to supplant decisions of
the Hong Kong courts with its own interpretations of the Hong Kong Basic Law, Beijing
has ample means to exercise greater control over Hong Kong simply by showing less
self-restraint in how it chooses to use these powers.

As is explained in Chapter 4, that is what has gradually begun to happen in the years
since 1 July 1997, as China has moved slowly in the direction of a more intervention-
ist approach towards exercising its powers under the Hong Kong Basic Law. In 20_14,
a White Paper from the national government claimed, for the first time, “comprehensive
jurisdiction™ over Hong Kong, raising the possibility that China might assert a right
to intervene directly in matters which fall within the scope of the autonomy granted to
Hong Kong. When Beijing does choose to exercise its powers in a way which reduces
Hong Kong’s autonomy—as with a 2004 interpretation from the National People’s
Congress Standing Committee seizing control of decisions on any changes to the system
for electing the Legislative Council—there is no legal mechanism for Hong Kong to
challenge this. As we will see, that is one of the biggest shortcomings of the autonomy
granted to Hong Kong under the Hong Kong Basic Law since, unlike many autonomous
arrangements elsewhere in the world, there is no independent mechanism for resolving
any disputes about who exercises any particular power.

One of the most important functions of the Hong Kong Basic Law is to set out the
system of government in Hong Kong. Nearly 40% of its 160 provisions are devoted to
this, more than any other subject. But as is explained in Chapter 5 on the “System of
Government”, despite this large number of provisions, there are some important points
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missing from its description of Hong Kong’s system of government. The Hong Kong
Basic Law goes into great detail about the powers of the Chief Executive who, as the
head of the Hong Kong SAR Government, is responsible for leading Hong Kong. The
powers of Hong Kong’s legislature, known as the Legislative Council, are described in
similar detail. What is missing is a full description of the precise relationship between
the Chief Executive’s powers and those of the Legislative Council, an omission which
has arguably done much to contribute to the repeated conflicts —and persistently poor
relations —between the executive and legislature throughout much of the history of the
Hong Kong SAR.

China prefers to describe the system of government set out in the Hong Kong Basic

Law as one of “executive-led government”. That description, inherited from the colonial

era, focuses on the powers of the Chief Executive and so has the advantage, from Beijing’s
perspective, of emphasizing the powers of the one part of Hong Kong’s political structure
which lies directly under the Central Government’s control. As we will see in Chapter
5, the Hong Kong Basic Law does grant the Chief Executive sweeping powers, such as
the power to make appointments without any need for approval by the legislature, Those
powers are so sweeping, at least on paper, that one comparative study even found that
the Hong Kong Basic Law grants the Chief Executive theoretically greater powers than
popularly elected presidents in 33 other countries, including the US.

Despite its frequent use by both Chinese and Hong Kong SAR Government officials,
the term “executive-led government” does not

appear anywhere in the text of the Hong
Kong

Basic Law. Many scholars, pointing to the other important powers placed in the
hands of the Legislative Council and the courts, argue that it is more accurate instead
to describe the system of government under the Hong Kong Basic Law as one of “sepa-
ration of powers”—so placing more ernphasis on the division of powers between the
executive, legislature and judiciary.

In addition, the small-circle election process which has always been used to choose the
Chief Executive so far deprives Hong Kong’s leader of the legitimacy that a democratic
mandate confers on popularly elected leaders in man

y other countries. As is explained
in Chapter 5, this m

akes it very difficult in practice for Hong Kong’s Chief Executive to
exercise many of the sweeping powers granted to the Chief Executi

ve under the Hong
Kong Basic Law.

Many members of the Legislative Council are also elected through small-circle
elections in functional constituencies, some of which have only a few hundred voters.
However, since half of all seats in the legislature are elected through universal suffrage,
the overall franchise in Legislative Council polls is currently far higher than in elections
for the Chief Executive. That greater democratic legitimacy of the legislature, together
with the rigid separation of its membership from that of the executive, has done
much to fuel the frequent conflicts between Hong Kong’s executive and legislature in
recent years.

In an apparent attempt to address this problem, Chin

a has agreed in principle to allow
future Chief Executives to be elected through univer

sal suffrage. However, the rules
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under which it would allow such an election to take place are.so reslrictivc, particularly
in relation to the nomination process, that it has so far proved. impossible llo reach agree-
ment on the introduction of universal suffrage, and may continue to. bt? d}fﬁcult to do 5.0
for many years to come. In any case, as we will see in C.hapt?r 5, it is far from cerlélg
{hat the introduction of universal suffrage WO(li.llld ?efesswlly bring an end to the repeate
conflicts een Hong Kong’s executive and legislature. ‘
wnlf]:“::[c&;nlz:;; to its de%aﬂed iescriptions of the powers of both. the Cl.lief Executive ar;d
the Legislative Council, the Hong Kong Basic La\'v says relatively hltje a!?out 1;hetro z
of the courts. As is explained in Chapter 6 on the “.Ro.le. of the Courts”, d?fg ;el ecHs :]1
emphasis on continuity rather than detail since the judicial éystcm. thaf e)fmte 1r11( r(: gq
Kong prior to 1 July 1997 was widely viewed as one of the 1ngre.dLe.nt_s ot‘ H‘ong ] 0 gl.
success. As a result, the Hong Kong Basic Law preserves tt}.at judicial 5y:>t.em ardgehy
unchanged, with the exception of the creation of the Com:t of Final Appeal to succeed t ’e
Judicial Committee of the Privy Council in London, which had served as Hong Kong’s
ighes er colonial rule.
hlg'l-ll"t;&: l{;[o(;:lr;ul(nc?ng Basic Law goes to some lengths to seek t-o protect the indcpcndeﬁca
of the judiciary, particularly when it comes to judicial appomt.mf;nts. Th.ese’ aI.e pla(,c-d
in the hands of an independent commission, so limiting the Chlei.' Executwl'e 8 1nﬂucncc
over the process. Once appointed, judges enjoy near absolute job securlty‘ until they
reach retirement age, although their salaries are not similarly protected, a point of some
concern to the judiciary, which has unsuccessfully sought to persuade the Hong Kong
rnment to change this.

SAisG::e\liiT see in Chaiter 6, the absence of any detailed description ot: the powers‘
of the courts in the Hong Kong Basic Law has left the cour:ts free _to .d(-?hne s?me of
these powers for themselves. That is particularly true in the field of judicial rev1.ew, ;n
important and growing area of law, where the courts c.xercmt.:- the p().wer to determfne t -e
legality of actions of the government and other public bodies. \In its landmz_ark January
1999 decision in Ng Ka Ling v Director of Immigration,' the first case .dec1ded by the
Court of Final Appeal on the Hong Kong Basic Law and one of the' most important ca-scs
in Hong Kong’s legal history, the court asserted that this power mcluciles the power to
invalidate any other Hong Kong laws which it decides are in breach of the Hong Kong
Basic Law. Although this power is not explicitly granted to the courts ur.ade:“ t-he Hc?ng
Kong Basic Law, and at least one mainland drafter claims it was never China’s mt?cntl-on
to do so, the court’s assertion of the right to exercise this power has never been seriously
challenged in Hong Kong since then—and has become an important part of the rule of
law in Hong Kong. .

In the Ng Ka Ling case, the Court of Final Appeal also sought to extend t].ns pt.)wer
even further, controversially claiming the Hong Kong courts have a pov.ver to mlvahdatc
any actions of the National People’s Congress and its Standing Comrmtt(?e W’th-h thf%y
decide are in breach of the Hong Kong Basic Law. That provoked a furious response

1. (1999) 2 HKCFAR 4.
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from Beijing, which calls into question whether the courts would ever dare to exercise
this power in practice. It also put the Court of Final Appeal on the defensive, especially
after a June 1999 interpretation of the Hong Kong Basic Law by the Standing Committee
reversed much of the substance of what the court had decided in the Ng Ka Ling case.

The result, as is explained in Chapter 6, was a couple of questionable decisions in
subsequent politically charged cases, where the Court of Final Appeal appeared to be at
least partly motivated by a desire to avoid another confrontation with Beijing so soon.
But this period of apparent retreat only lasted from 1999 to 2001, ending when the court
demonstrated once more in the important case of Director of Immigration v Chong Fung
Yuen® that it was still willing to take unpopular decisions that risked angering Beijing
where this was the inevitable consequence of the clear wording of the Hong Kong Basic
Law. After that case, most observers agree the Court of Final Appeal recovered its confi-
dence and, ever since then, the court has generally played a strong role in protecting the
fundamental freedoms guaranteed under the Hong Kong Basic Law.

Nonetheless, the shadow of the National People’s Congress Standing Committee’s
power to interpret any part of the Hong Kong Basic Law at any time continues to
hang over the Hong Kong courts. As is explained in Chapter 7 on “Interpretation and
Amendment”, there is strong evidence to suggest that it was never the intention of the
drafters of the Hong Kong Basic Law to confer such an unrestricted power of interpreta-
tion on the Standing Committee, especially the power to determine the meaning of the
large parts of the Hong Kong Basic Law which concern matters that fall within Hong
Kong’s autonomy. Nonetheless, that is the position which has emerged in practice after
the Standing Committee’s June 1999 interpretation was swiftly accepted by the Court
of Final Appeal in an unfortunate decision in the case of Lau Kong Yung v Director
of Immigration.® Decided at a time when the court was still in its period of judicial
retreat, that case saw the Court of Final Appeal adopt an even wider view of the Standing
Committee’s powers than the Standing Committee had, at that time, unequivocally
asserted for itself.

Although the accepted position now is that there are no legal limits on the Standing
Committee’s power to interpret the Hong Kong Basic Law, the Standing Committee has
been very cautious about exercising this power so far. The Standing Committee issued
only a handful of interpretations during the early decades of the Hong Kong SAR and
only one of these, in 2004, was at the Standing Committee’s own initiative. That 2004
interpretation, on changes to Hong Kong’s electoral system, illustrated the importance
of Standing Committee interpretations by taking a power which Hong Kong would have
been allowed to exercise on its own under the original wording of the Hong Kong Basic
Law, and interpreting it in a way which instead gave the Standing Committee the final
decision on the matter.

2. (2001) 4 HKCFAR 211.
3. (1999) 2 HKCFAR 300.
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However, as we will see in Chapter 7, on other issues the Standing Committee has
so far declined to intervene, even when it strongly disagreed with decisions of the Hong
Kong courts, such as after the Chong Fung Yuen case. The Hong Kong SAR Government
a]souseems to have adopted a cautious approach to requesting interpretations from the
Standing Committee, generally trying to exhaust all other legal avenues first. The Court
of Final Appeal showed similar caution during the early years of the Hong Kong SAR,
despite a provision in the Hoeng Kong Basic Law requiring it to seek én mterpretan_on
from the Standing Committee of those provisions in the Hong Kong Basic Law covering
matters outside Hong Kong’s autonomy, when these are necessary to decide a particular
case. In early decisions such as Ng Ka Ling and Chong Fung Yuen, the Court of Final
Appeal always found reasons for concluding that these were not cases which needed to
be referred to the Standing Committee.

Only in 2011, did the court finally overcome its reluctance to refer an issue of interpre-
tation to the Standing Committee by a narrow 3 to 2 majority in the case of Democratic
Republic of Congo v FG Hemisphere 4 Bven then, the Court of Final Appeal was careful
to keep as much control as possible over the process, presenting its own views to the
Standing Committee on how these provisions should be interpreted in a lengthy judgment
which the Standing Committee swiftly endorsed.

One of the most important tasks of the Court of Final Appeal, and indeed the Hong
Kong courts as a whole, is to uphold the wide range of fundamental freedoms guaran-
teed under the Hong Kong Basic Law. As is explained in Chapter 8 on “Protection of
Human Rights”, these freedoms go beyond the long list of rights specifically mentioned
in the Hong Kong Basic Law to include many more in several international human rights
treaties such as the International Covenant on Civil and Political Rights, most parts of
which continue in force under the Hong Kong Basic Law.

Comprehensive protection of fundamental freedoms in Hong Kong did not start
with the Hong Kong Basic Law. In 1991, the enactment of the Hong Kong Bill of Rights
Ordinance (Cap. 383) marked Hong Kong’s first human rights revolution as it wrote most
of the rights listed in the International Covenant on Civil and Political Rights into Hong
Kong law, allowing government actions that breached those fundamental freedoms to be
challenged in the courts for the first time.

But, as we will see in Chapter 8, the Hong Kong Basic Law marked Hong Kong’s
second human rights revolution, setting off a further wave of legal challenges, especially
over its generous—but often controversial —provisions on who has the right to reside
permanently in Hong Kong (which is known as the “right of abode™).

That does not mean that the rights listed in the Hong Kong Basic Law can never be
restricted. In any society, it is sometimes necessary to restrict even such fundamental
rights as freedom of speech and the right to protest if only to protect, for example, the
rights and freedoms of others. The Hong Kong Basic Law explicitly recognizes this but

4, (2011) 14 HKCFAR 95.
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then, again drawing heavily on provisions of the International Covenant on Civil and
Political Rights, lays down a succession of stringent tests which must be satisfied before
any restriction can be imposed, so ensuring that any restrictions on rights are kept to a
minimum.

Since 1 July 1997, the Hong Kong courts have generally adopted a rigorous approach
in applying these tests in defence of the fundamental freedoms protected under the Hong
Kong Basic Law. But, as is explained in Chapter 8, there have been isolated exceptions
such as the Court of Final Appeal’s December 1999 decision in the politically sensitive
case of HKSAR v Ng Kung Siu,” which involved a law protecting China’s national flag
and was decided at a time when the court was stil] In its period of judicial retreat.

No discussion of the Hong Kong Basic Law would be complete without considering
its future. Although Article 5 guarantees that Hong Kong’s “previous capitalist system
and way of life shall remain unchanged” for a minimum of 50 years starting from 1997,
China’s adoption of a more interventionist approach towards Hong Kong has left some
wondering whether “one country, two systems” can really survive until 2047,

As we will see in the conclusion to this book, Chapter 9 on “What Will Happen to
One Country, Two Systems?”, given the changes that have already taken place since 1997
in how “one country, two systems” is applied in Hong Kong, it would only be realistic
to expect such changes to continue— and perhaps even accelerate—during the remainder
of the 50-year period. Nonetheless, all the evidence at the time of writing still tends to
suggest that “one country, two systems” will probably survive in some form through until
30 June 2047.

That, of course, raises the question of what will happen after that date, when the
protection against fundamental change provided by Article 5 would appear to expire.
As we will see in Chapter 9, a few mainland legal scholars are now advocatin g that China
take advantage of this opportunity to dismantle “one country, two systems” after 2047.
But that is far from inevitable, nor even the most likely scenario. Much will depend on
decisions to be taken by future generations of Chinese leaders. balancing the advantages
and disadvantages to China of changing or maintaining Hong Kong’s present system.
However, since the Hong Kong Basic Law contains no expiry date, it could remain
in force beyond 2047, and it is perfectly possible that some variant of “one country,

two systems”—although possibly rather different from that which exists today —may
continue to survive in Hong Kong long beyond that date,

(1999) 2 HKCFAR 442,

(9]

Chapter 2
Birth of the Hong Kong Basic Law

History is sometimes described as a series of accidents of timingi some fortuitous, others
not. In Hong Kong’s case, most would probably agree that, Wh‘t]c Tl.le path was often a
rocky one, those accidents of history ultimately had a generally fortuitous outcome. Thit
fortuitous outcome is a remarkable arrangement, known as “one country, two systems”,
under which Hong Kong is allowed to differ far more radically from the rest of the country
of which it is a part—and, in some areas, function almost like a separate c‘ountry—than
almost anywhere else in the world that is not a country in its own right._ It is an arrange-
ment enshrined in an equally remarkable document, the Basic Law of the Hong Kon.g
Special Administrative Region of the People’s Republic of China—or Hong Kong Basic
Law, as it will be called in this book. ‘

The Hong Kong Basic Law was the product of a brief window of opportunity as
China began to emerge from decades of isolation during the eaﬂyIIQSOs. A]lh(_)ug.h prom-
ulgated by China in 1990, its contents were effectively decided six ye.ars ea‘rhcr in 1984,
when Britain and China concluded the Joint Declaration on the Question of Hong Kong.
In return for reluctantly promising to return all of Hong Kong to China on 1 July 1997,
that 1984 agreement saw Britain persuade an equally reluctant China to make extremely
detailed promises about the nature of the “one country, two systems” arrangement that
Hong Kong would be permitted to enjoy for at least 50 years beyond that date, together
with a commitment to write these promises into a document that would be known as the
Heong Kong Basic Law. .

It would have been inconceivable for China to have made those promises at any
time up until a few years earlier. From shortly after the Communists took power in
1949 through to the end of the Cultural Revolution in 1976, China had been p#agued by
decades of Maoist-inspired political campaigns aimed at eradicating any trace 11.1 the rest
of the country of the capitalist system practised in Hong Kong. While Commun.i-st rulers
tacitly tolerated Hong Kong's continued existence as a separate entity undC{’ British ru%e,
any Chinese leader who might have been foolish enough, during those p.erl(.)ds of leftl.st
turmoil, to formally advocate enshrining the continued existence of a capitalist system in
Hong Kong would have been signing their own arrest warrant.

Only with Deng Xiaoping’s rise to power in the late 1970s, and the advent of more
pragmatic policies emphasizing economic development, in which. Hong Kong v.vas
expected to play a major role, did a brief window of opportunity to _-%mke a deal SE?CLII‘]H g
the city’s future emerge. Just how brief that window of opportunity would be is only
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evident with the benefit of hindsight. For instance, from today’s perspective, it seems
almost inconceivable that Chinese leaders would have agreed to such an extraordinary
arrangement for Hong Kong had the same negotiations taken place now, when China has
already emerged as an economic power in its own right and Hong Kong no longer plays
such a critical role as a conduit for foreign investment.

2.1 The 1997 Deadline
\

That Hong Kong’s future should have fallen to be determined by a deadline of 1 July
1997 was the product of another accident of history almost a century earlier. Britain
had begun its conquest of Hong Kong by bombarding Qing dynasty China into sighing
treaties ceding parts of the colony in perpetuity: first Hong Kong Tsland under the Treaty
of Nanking in 1842 concluding Britain’s first Opium War with China, and then the
southern tip of Kowloon under the Convention of Peking in 1860 concluding a second
Opium War.

By the time it came to the last major extension of Hong Kong’s boundaries in 1898, to
add the New Territories including all of Kowloon north of the present Boundary Street in
Mongkok, the Qing authorities refused to cede any further territory to Britain in perpetu-
ity, for fear of setting a precedent which would be seized upon by other foreign powers.
Instead, they offered a 99-year lease, which Britain readily accepted and was written into
the Convention for the Extension of Hong Kong Territory as starting from 1 July 1898 —
with little attention apparently being paid to the fact that this started the clock ticking on
a 30 June 1997 deadline for British rule over most of Hong Kong.

Even then, the significance of that deadline might have been reduced if Britain had
drawn a distinction between those parts of Hong Kong ceded in perpetuity under the two
carlier treaties, and the land leased under this third treaty. But, with questionable legality!
and little thought for the future, Britain almost immediately cast aside this distinction.
An Order in Council, made by the British government in the name of the Queen on 20
October 1898, declared the New Territories and those parts of Kowloon leased with it
integrated into the rest of Hong Kong and to be treated until 30 Tune 1997 “for all intents
and purposes as if they had originally formed part of the said colony”? Before long,
Boundary Street, the notional border between the ceded and leased parts of Hong Kong
had become simply another street in the urban sprawl of Kowloon.

1. Wesley-Smith draws an interesting analogy between Britain’s rights over the leased terri-
tory and a tenant’s rights over property owned by another Iandlord. See Peter Wesley-Smith,
Constitutional and Administrative Law in Hong Kong (Longman Asia, 2nd edition, 1994) at
27. [Note: Unless otherwise stated, all references following cited source(s) in footnotes are to
page number(s) in those source(s).]

Clause 1 of The New Territorics Order in Council, reprinted in Peter Wesley-Smith,
Unequal Treaty 1898-1997: China, Great Britain and Hong Kong's New Territories (Oxford
University Press, revised edition, 1998) at 321-322.

2
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That action removed any doubt that when 30 June 1997 arrivc:fi, the issue of Ho.ng
Kong would have to be dealt with as a whole. But it was not an issue that successnie
Chinese governments were in any rush to address. From at least t_hc 1920s onwatds, Lh(.).se
in power in Beijing, first the Kuomintang and then th_e Communists, refused to 1eco,-gmze
the three treaties as granting Britain any legal authority to rule Holeg Kong. They -a.ug'ue;l
that these were “unequal treaties”, which had been for.ced upon (?hma ag_mnst its »\?:111 an
so were invalid, a position which finds some support in Ir.l.(.)dem international law. .

Whatever their formal position, those in power in Beijing were careful not to disrupt
the status quo. When the People’s Liberation Army conquerjsd Guangdong for the
Communists in October 1949, they stopped 25 miles north (?t the bord.er with Hcmg:
Kong. Even at the height of the Cultural Revolution in 1967, Chinese Premle.r Zh(cj)u IEn]al
reportedly intervened to halt plans drawn up by a local army commander to invade Hong

4
Kor\%hetbcr it was as a conduit for smuggling goods into China in the 1950s, in brca.u:h
of the international embargo imposed during the Korean War, or_as a means of attracting
foreign investment after China began to open up its economy in the le'.ite ,1 97_05, Hong
Kong under British rule served a useful purpose for many decades as ?h.ma ] W.lr-ldOW on
the outside world. That was reflected in China’s repeatedly stated official posm.on Fhat,
while Britain had no legal right to be in Hong Kong, the status quo should be ma:mamed
until some undefined time in the future when “conditions are ripe"’ fora Change.-. ‘
Deng Xiaoping’s rise to power in the Jate 1970s brought with it .a new .ei?t}_lumasr-n for
forging more cordial ties with the Western world. However, that. did not 1.mt1a]1y a‘to‘use
any interest in Beijing in addressing the issue of Hong Kong’s._{uullre. T.mwan xlvas a,eejn
as a more immediate priority, especially after the US cut official ties with the 1:“?land in
1979 in order to open full diplomatic relations with Beijing. Hoping to make the 1solat_t:d
island more receptive towards overtures for reunification, China quickly came up with
an early version of a policy—which would later become knox_vvn as I“one country, t\\fo
systems” —designed to woo Taiwan down this path. First mentioned in g_eneral terms in
1979 by the National People’s Congress Standing Committee, by 1981 it had taken on
the shape of a nine-point plan. .
Many of these nine points, such as allowing Taiwan a high dcgree.of autonomy and the
right to retain its socio-economic system as well as existing way.of life, would eventuailly
be applied to Hong Kong. But that was not the intention at this stage. As far as China

;.- Article 52 of the Vienna Convention on the Law of Treaties 1969, 1155 United Nations Treaty

- Series 331, states that: “A treaty is void if its conclusion has been procured by the threat or
use of force in vialation of the principles of international law embodied in the Charter of the
United Nations.” However, the Vienna Convention is not retrospective and 5 does not agp]y
to pre-1969 treaties. See further Yash Ghai, Hong Kong's New Consz‘m.tn(mc?." On‘le:-. ; h;
Resumption of Chinese Sovereignty and the Basic Law (Hong Kong University Press, 2n
edition, 1999) at 11-12.

1 “PLA invasion aired twice”, South China Morning Post, 23 June 2007. . .

5. Sece, for instance, the editorial on this point which appeared in the People's Daily, the official

newspaper of China’s ruling Communist Party, on 8 March 1963.




12 Introduction to the Hong Kong Basic Law

was concerned, Hong Kong should be satisfied with a few general reassurances. That
was most vividly demonstrated in March 1979, during the first official visit to Beijing
by a Hong Kong Governor, Sir Murray MacLehose. Deng brushed aside Macl ehose’s
attempt to raise the most pressing problem concerning the 1997 deadline with a vague
statement that investors in Hong Kong should “put their hearts at ease”.

Such vague reassurances could not solve the problem of the expiry of government
land leases in the New Territories and, in practice, throughout the rest of Hong Kong.
Fittingly for a city which had built so much of its prosperity upon soaring property prices,
it was the issue of land rights which provided the immediate impetus for resolving Hong
Kong’s future. Apart from one site in Central ® all land in Hong Kong was ultimately
owned by the British Crown, and sold to its users by the Hong Kong Government, not
in perpetuity but on long leases of 75 years, or sometimes even 999 years. That system
was a great way of filling the government’s coffers, and does much to explain why Hong
Kong’s taxation rates are among the lowest in the developed world. But it suffered from
the drawback that it was generally assumed that leases granted under British rule could
only last for as long as Britain had the legal authority to rule Hong Kong.” As a result, all
land leases in the fast-expanding New Territories were set to expire before 30 June 1997.

Britain cited the land lease issue as its ostensible reason for pushing so hard during the
late 1970s and early 1980s to resolve the issue of Hong Kong’s future ? despite China’s
lack of interest in discussing the issue and its evident willingness to allow British rule to
continue unchallenged for the immediate future. British officials involved in the discus-
sions at the time claim business confidence in Hong Kong was being undermined by
the inability to issue leases lasting beyond 30 June 1997, so shortening the timeframe in
which any new investment in the New Territories would have to be recouped.’ Others are
more sceptical, noting that there was little public sign of such a lack of confidence, with
the Hang Seng Index scaring to new heights in 1978 and 1979, while property prices
actually rose faster in the New Territories than Kowloon.'?

In practice, while the uncertainty over land leases played a part, it seems more likely
that the main reason why London pushed the issue so hard at this point was a desire to
take advantage of what was described as “a window of opportunity”! to settle Hong
Kong’s future, before developments in China slammed the window shut again. It is

6.  St.John’s Cathedral on Garden Road.

T See, however, Wesley-Smith, Constitutional and Administrative Law in Hong Kong (see note
1) at 59-61 for a brief discussion of the various options that were canvassed as providing a
possible legal basis for extending land leases beyond this periad.

8. Her Majesty’s Government, White Paper on a Draft Agreement Between the Government of
Great Britain and Northern Ireland and the Government of the People’s Republic of China on
the Future of Hong Kong (26 Sept 1984) at 2.

9. See, for instance, Robin McLaren, Britain’s Record in Hong Kong (Royal Institute of
International Affairs, 1997) at 12.

10.  Robert Cottrell, The End of Hong Kong: The Secret Diplomacy of Imperial Retrear (John
Murray, 1993) at 41-44.

11. McLaren, Britain's Record in Hong Kong (see note 9) at 13.
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not that Britain was clairvoyant enough to see how China’s economy would grow to a
point where Hong Kong’s role as a gateway for foreign investment (and, with it, perhaps
some of the rationale for allowing “one country, two systems” in Hong Kong) would
become relatively less important. Rather, in the words of Sir Percy Cradock, one of the
major architects of British policy towards Hong Kong, it was simply a matter of moving
quickly to take advantage of the fact that, after decades of instability, China finally had
a pragmatic leader in the form of Deng Xiaoping: “We could not be sure how long this
situation would last. We would be wise to exploit it while we could.”"?

It was not easy to persuade China to make the issue of Hong Kong’s future a priority.
A British proposal to solve the land lease problem by extending individual leases in the
New Territories beyond 30 June 1997 was rejected by Deng Xiaoping during his 1979
meeting with Governor MacLehose, possibly without even understanding what was
actually being proposed." Rebuffed on this specific proposal, Britain continued to press
the issue of Hong Kong’s future, provoking some annoyance from China. “They are
forcing the issue. But we will not be forced,” Liao Chengzhi, then China’s top official on
Hong Kong affairs, was quoted as complaining during this period."*

The persistent British pressure paid off. According to Ching (2010), in December
1981 a meeting of the Politburo of China’s ruling Communist Party took the historic
decision that was to make possible the Sino-British Joint Declaration and the Hong Kong
Basic Law."” With Taiwan showing no interest in responding to overtures for reunifica-
tion, and Britain continually pushing the issue of Hong Kong, China decided to deal with
Hong Kong first, rather than Taiwan. The “one country, two systems” formula that had
been devised for Taiwan was adapted to apply instead to Hong Kong first, and hopefully
set such a good example that Taiwan would become more enthusiastic about embracing
the same arrangement at a later date.

2.2 Sino-British Joint Declaration

This change of policy finally made possible negotiations between China and Britain
over Hong Kong’s future. But it did not make them easy. For all its enthusiasm to begin
such negotiations, Britain never expected the outcome would be its departure from
Hong Kong. From London’s perspective, the 19th-century treaties granting Hong Kong
to Britain were just as valid as any other international treaties. While the lease on the

12.  Percy Cradock, Experiences of China (John Murray, 1999) at 165.

13.  Deng appears to have believed, possibly due to a mistake by his translator, that Governor
MacLchose was proposing extending Britain’s lease over the New Territories as a whole, as
opposed to simply the granting of individual leases within the New Territories. See Cottrell,
The End of Hong Kong (see note 10) at 55.

14, During a breakfast meeting with top Hong Kong financier Fung King Hey. Quoted in Cottrell,
The End of Hong Kong (sec note 10} at 63.

15.  See Frank Ching, “Looking Back: How London and Beijing Decided the Fate of Hong Kong”
(April 2010) |8 Hong Kong Journal.
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New Territories only lasted until 30 June 1997, in theory the 1842 and 1860 treaties
allowed Britain to remain in Hong Kong Island and southern Kowloon in perpetuity. The
most that London initially envisaged was to exchange sovereignty for administration: by
making a formal concession of Chinese sovereignty, that included Hong Kong Island and
southern Kowloon, in return for an agreement on a continuing British role in running all
of Hong Kong beyond 30 June 1997.

According to Ching (2010), some elements within the Chinese government were
initially prepared to consider allowing some kind of continued British role in Hong
Kong." But more senior Chinese leaders ultimately decided against this. While Bei jing
tacitly tolerated the colonial presence in Hong Kong, senior leaders ultimately decided
that entering into an agreement that formally recognized and extended Britain’s presence
would be as bad as signing the original treaties. Hence Deng Xiaoping’s famous retort
to then British Prime Minister Margaret Thatcher in September 1982, that: “[T]t would
mean that the present Chinese government was just like the government of the late Qing
dynasty.”"”

That remark came during a stormy meeting in the Great Hall of the People on the edge
of Tiananmen Square, after Thatcher explicitly rejected “one country, two systems”, or
any other formula unless it allowed for a continuing British role in Hong Kong after 1
July 1997." Thatcher then, coincidentally, slipped down the steps of the Great Hall of
the People on exiting the meeting—an event widely interpreted as a bad omen in Hong
Kong, and which ushered in a period of increasing nervousness over the two countries’
fundamental disagreements over Hong Kong’s future.

China stuck to its guns, in July 1983 unilaterally announcing a 12-point plan that
adapted the “one country, two systems” formula for implementation in Hong Kong."”
Gone were some of the concessions included in the original version of the formula with
Taiwan in mind, notably the promise that the island could retain its own armed forces. In
this area, China intended something very different for Hong Kong, with Deng Xiaoping
subsequently making it clear that troops from the People’s Liberation Army would be sta-
tioned in Hong Kong after 30 June 1997 * But in other areas, the first indications began

16.  Ibid. These reportedly included the Department of Treaty and Law, West European
Department, Foreign Trade Ministry and Xinhua News Agency.

I7. “Our Basic Position on the Question of Hong Kong” (24 Sept 1982) in Deng Xiaoping on the
Question of Hong Kong (Foreign Languages Press, 1993) at 2.

18.  Cradock, Experiences of China (see note 12) at 178-180,

19. Ina gesture of contempt for Britain, this 12-point plan was first unveiled to a group of visiting
Hong Kong secondary school students, and British officials only learnt of its existence
through press reports. See Cottrell, The End of Hong Kong (see note 10) at 112-113.

20.  During a meeting with Sir S.Y. Chung and two other members of Hong Kong's Executive
Council in June 1984, Deng dismissed as “sheer nonsense” reported suggestions by former
Chinese foreign minister Huang Hua and former defence minister Geng Biao that there would
be no need for such forces. See Ming K. Chan, “Different Roads to Home: The Retrocession

of Hong Kong and Macau to Chinese Sovereigaty” (2003) 12(36) Journal of Contemporary
China 493, 509.
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merge of the policies that subsequently would be enshrined in the Joint Declaration

oe i o
; d the Hong Kong Basic Law. These included promises that Hong Kong could retain its
an

existing legal system and have its own Court of Final App.cal.. .

Shaken by the September 1983 Hong Kong dollar crisis, in which the lo.ca.l curr.ency
was only saved from collapse by being pegged to the FJS greenback, Bntam.qu.wk_ly
gave way. In October, it agreed to negotiate on the basis of China’s 12.ge’1’1¢.:ral principles,
conceding a month later that it no longer sought any kind of “anthority” in Hong Kong

ne 1997.%

aﬂe;?t:rjrhat, the talks over Hong Kong’s future began to make progﬂ.ess with British
negotiators finding, to their amazement, that China appeared to have given no thought
to the detailed implementation of “one country, two systems”, beyond theste .1,2 general
principles. “We had been pushing at the door of a locked room, containing, as we
thought, treasures of Chinese planning. Now the door was open and the 1‘001‘1"1 Wajs2 found
(o be virtually empty,” recalled Sir Percy Cradock, then Britain’s chief Tlegotlator: “This
offered us an invaluable opportunity to fill the void with our essentials for post-1997
Hong Kong.” .

Asg a result, the detailed arrangements for “one country, two systems™ were ﬁll(I:d in
largely on the basis of bricfing papers supplied by British negotiators to their Chmes’e
counterparts. These included, for instance, a British proposal in a paper on Hong Kong s
legal system that the future Court of Final Appeal should be able to bf)lster ltszprel.ﬂse
by inviting judges from other common law jurisdictions to help hear its cases.™ Sw1ftl’y
adopted, this would prove of great significance to the development of Hong Kpng s
highest court after 1 July 1997 ** Another concession was to prove of part@ular s1g.mf:1-

cance, both before and after the handover. In the final days of the negotiations, Britain
persuaded China to agree to a provision stating that the Legislative Council would be
“constituted by elections” after 1 July 1997 %

By September 1984, the deal over Hong Kong’s future had been done and was pub-
lished for the world to see. It was to be a further three months before the agreement was
formally signed on 19 December 1984, during another visit to Beljing by Thatcher.*
Even after that, the Joint Declaration did not finally come into foree until three days after
it was formally ratified on 27 May 1985.

21. Cradock, Experiences of China (see note 12) at 190-192.

22. 1Ibid. at 192-193.

23.  Cottrell, The End of Hong Kong (see note 10) at 134-135.

24, See further “6.3: Composition of the Court of Final Appeal” in Chapter 6 ﬁ.)r more on .1he
subsequent controversy aver the implementation of this provision in the Joint Declaration
and the role played by these judges on the Court of Final Appeal. . |

25. Cottrell, The End of Hong Kong (see note 10) at 171. However, the Joint Declaration did not
specify what form these “elections™ would take, and this omission subsequently became a
cause of controversy during the drafting of the Hong Kong Basic Law.

26. The delay was necessary in order to allow the Joint Declaration to be first approved by the

British Parliament and China’s NPC Standing Committee. The latter is a permanent body

which handles many of the tasks of the NPC between its annual meetings.




Introduction to the Hong Kong Basic Law

The difference in opinion between China and Britain over the legality of the 19th-
century treaties under which Britain had originally acquired Hong Kong was papered
over in a series of parallel statements at the start of the Joint Declaration on the Question
of Hong Kong. While China declared that “it has decided to resume the exercise of sov-
ereignty over Hong Kong with effect from I July 1997 (paragraph 1), Britain separately
acknowledged that it would “restore Hon g Kong to the People’s Republic of China” from
that date (paragraph 2).

With that agreed, China then officially acknowledged for the first time that Britain
would “be responsible for the administration of Hong Kong” until 30 June 1997 (para-
graph 4). However, Britain was forced reluctantly to concede the creation of a Sino-British
Joint Liaison Group (paragraph 5), consisting of senior diplomats from both countries, to
conduct consultations on the implementation of the Joint Declaration and other subjects
and to discuss matters relating to a smooth handover in 1997 (Annex II(3)). To allay
British fears that this group would develop into a shadow government, it was explicitly
described as “an organ for liaison and not an organ of power” that would “play no part in
the administration of Hong Kong” (Annex II(6)). China also allowed Britain to issue and
extend land leases until 30 June 2047 in return for an annual payment to the Hong Kong
Government of “rent” equivalent to 3% of their rateable value (Annex 1I1(2)-I11(3)), so
resolving the problem that was the ostensible impetus behind the decision to enter into
negotiations in the first place.

The real meat of the Joint Declaration was in paragraph 3 of the main text, where
China presented the final version of its 12-point plan, now described as “the basic policies
of the People’s Republic of China regarding Hong Kong”. These provided for the future
Hong Kong Special Administrative Region (or Hong Kong SAR), as Hong Kong would
become known, to enjoy executive, legislative and independent judicial power, includ-
ing the power of final adjudication (paragraph 3(3)). Crucially, these included exclusive
responsibility for internal law and order (paragraph 3(11)), as well as the right to run its
own finances independently without paying any taxes to the national authoritics (para-
graph 3(8)), maintain a separate currency (paragraph 3(7)), issue its own passports and
even deal directly with foreign countries on a wide range of issues (paragraph 3(10)).
Existing rights and freedoms would be preserved (paragraph 3(5)) and, in contrast to the
situation in other parts of China, the Hong Kong SAR would be governed exclusively by
“local inhabitants” (paragraph 3(4)). Only defence and foreign affairs (paragraph 3(2)),
as well as the appointment of the future Chief Executive and his top officials (paragraph
3(4)), were expressly stated to be China’s responsibility,

Judged by today’s standards, these “basic policies” might seem like a relatively
unremarkable statement of the realities of life in 21st-century Hong Kong. But judged
from the perspective of the time when the Joint Declaration was concluded, they were
revolutionary. The “basic policies” directly addressed many of the principal concerns of
Hong Kong people about their future, especially fears that rights and freedoms would be
restricted, Hong Kong’s wealth plundered and the PLA put in charge of enforcing law
and order. They also provided, at least on paper, for the future Hong Kong SAR to enjoy
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a degree of autonomy arguably higher than almost any other place in the world that is not
(27

a couniry in its own righ
The basic policies placed a particularly heavy emphasis on preserving Hong .K(mg’s
existing economic system as part of this system of autonomy. Four of the 12 points are
exclusively concerned with economic and financial issues (see paragraphs 3(6), (7),
(8) and (9)) while two more touch on the issue (see parts of paragr_a[.Jhs 3(5) and (10)).
That reflects the economic rationale partly underlying China’s decision tc.) allmfv Hor.lg
Kong to enjoy a modified version of the formula originally designed WIFh Ta.1wan in
mind, because of the huge economic benefits then flowing to Ctﬂna—espema]i).i in terms
of foreign investment—through Hong Kong’s existing economic system. This would,
however, later lead to fears that, by focussing so heavily on economic issues, the under-
lying basis for Hong Kong’s autonomy is fundamentally differe:f froi'n, and arguably
weaker than, other places in the world that are also allowed to differ from the country
of which they are part.®® That is especially true if the original economic rationgle fr!)r
granting such autonomy starts to disappear, as may now be happening with Hong Kong’s
diminishing economic importance to China. \

Impressive though they are, the 12 “basic policies” in paragraph 3 are far from the full
extent of the promises on autonomy in the 1984 agreement. Less than 1,200 words long,
the main text of the Joint Declaration is unusually short for an international treaty of
such importance. That reflects Deng Xiaoping’s reported aversion to including too much
“detail” in any agreement with Britain,”® a relic of Beijing’s initial insistence that E.I(.)ng
Kong should be satisfied with a few general assurances. To assuage Chinese scnsitiw.tlles,
the detailed arrangements for “one country two systems”, largely drawn from British
briefing papers presented during the negotiations, were instead written into Annex 1 of
the Joint Declaration. Running to more than 4,500 words, under the title “Elaboration by
the Government of the People’s Republic of China of its Basic Policies Regarding Hong
Kong”, Annex I is several times longer than the main text which it elaborates upon. It
was here that Britain managed to get the detailed promises it sought on the arrangements
for post-1 July 1997 Hong Kong—and which would subsequently form the cor_c of the
Hong Kong Basic Law—by the simple expedient of avoiding the word “details” and
burying them near the back of the Joint Declaration.

Even a quick perusal provides a remarkably detailed—and generally accurate—
picture of how “one country, two systems” would be put into practice after 1 July 1997.
See, for instance, the detailed description of the sources of law that would be allowed to
apply in the Hong Kong SAR in Annex I{I). This specifically mentions “the common
law, rules of equity, ordinances, subordinate legislation and customary law”. Hong
Kong’s post-1997 judicial system is set out in similar detail in Annex I(ITT), including the
277}115 is discussed further in Chapter 4, “A High Degree of Autonomy?”

28.  See further page 57. -

29.  British negotiators reported an angry reaction from their Chinese counterparts. ev.ery tnpc
they mentioned the word “detail” during the negotiations (personal communication with
senior British negotiator, 1994),




Chapter 5
System of Government

Hong Kong’s political system is commonly described in a number of different, and
arguably conflicting, ways. For the Hong Kong SAR Government and, especially,
Chinese national authorities in Beijing, it is an “executive-led” system. This means,
among other things, that the executive branch of Hong Kong’s political structure (i.e., the
Chief Executive and the top, or principal, officials and civil servants who report to the
Chief Executive) exercise significant powers without the need for approval by either of
the other two branches of Hong Kong’s political structure: the legislature (or Legislative
Council) and the judiciary. These include exclusive control over the formulation and
implementation of government policy, and the sole power to appoint most holders of
public office. Partly because of this, Hong Kong’s Chief Executive has been sometimes
described as exercising greater power domestically than the presidents of the US and
many other countries in the world.

But this is far from the whole picture as far as Hong Kong’s political system is con-
cerned. Other powers of great importance to the executive in running Hong Kong can
only be exercised with the approval of the Legislative Council. These include the power
to make laws, levy taxes and spend public funds. The judiciary also exercises signifi-
cant powers. These include the jurisdiction, under Article 35(2) of the Hong Kong Basic
Law, of hearing challenges to actions of the executive authorities (which are normally
described as “judicial review™).!

This three-way division of powers has led some scholars to describe Hong Kong’s
political system as a “separation of powers”. This means a system where significant—
distinct—powers are exercised by all three branches of the political structure, as opposed
to the executive alone. These powers are then used by the executive, legislature and
judiciary to check and balance the actions of the other branches of the political structure
and, in particular, curb any excesses. Separation of powers is a system widely practised
in many countries, in some cases dating back hundreds of years, with one of the main
reasons for such a system being a defence against “tyranny” being exercised by any one
branch of the political system with unchecked powers.?

1. See further “6.2: Judicial Review” in Chapter 6.

2. The origins of the concept of “separation of powers” are sometimes traced back to the ancient
Greek philosopher Aristotle (384-322 BC), but more often attributed to the French politi-
cal thinker Baron de Montesquieu (1689-1755), who described the concept in more precise
terms. See Hilaire Barnett, Constitutional and Administrative Law (Routledge, 10th edition,
2013) at 68-70.
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This description of Hong Kong’s political structure has been endorsed by the Courfs
where separation of powers has been described ag “woven into the fabric of the Bagje
Law”® As a result, the principle of separation of powers has been used by the Judicjy

ate control over Hong Kong 3

eting descriptjons%executive-led
government and separation of powers—of the political structure laid down in Chapter
IV of the Hong Kong Basic Law (which, with 62 articles, is by far the longest chapter
in the Hong Kong Basic Law) go some Way towards explaining the problems with the
present political system in Hong Kong. This is widely seen as unsatisfactory. Seqpt
(2000) describes the system as “uncoordinated, poorly developed, fractious and some.
times dysfunctional” ¢ Members of the legislature com

constructive cooperation.

As we will see shortly, such problems are a by-product of a deeply Aawed political
system where legislators only have the power to say “no”, rather than play a construc-
tive role in government. The system already has been subject to some change since
the Hong Kong Basic Law came into force. In particular, the outdated System (which,
like many parts of Hong Kong’s political structure, was inherited from colonial rule)
of having civil servants fif] all the top posts in the executive has been replaced with a
system of political appointees nominated by the Chief Executive, But the changes so far
have failed to improve the often paor relationship between the executive

and legislature,
Ma (2007) notes that there remain “multiple contradictions” within Hong

Kong’s current

3. Lau Kwok Fai v Secretary for Justice (unrep., HCAL 177 and 180/2002, [2003] HKEC 711)
at para. 19,

4, One well-known example is the case of ¥uy Kwong Man v Secretary for Security [2002] 3
HKC 457. See further note 41 later in this chapter and the accompanying text,

5. See, for example, “Speech at a Meeting with the Members of the Committee for Drafting

the Basic Law of the Hong Kong Special Administrative Region”, 16 April 1987 in Deng
Xiaoping on the Question of Hong Kong (Foreign Languages Press, 1993) at 55.

6. Ian Scott, “The Disarticulation of Hong Kong’s Post-Handover Political System” (2000) 43
The China Journal 29,
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i 5 wi ed in the
m nment.” Many believe far more extensive changes will be need it
ey i ildi y 5 nication
- s with a particular focus on building better channels of commu
o come,
years

petween the executive and legislature.
ey

5.1 Chief Executive

{ Hong Kong's political structure is the Chief Executive. Under the :_lon’g'
- tOP_ ; he Chief Executive is the head of the Hong Kong SAR an.d the r(_ecljlon s
- Bagl? La“f’ t l(f tional and international level (Article 43(1)). Only Chinese cmzen-s,
- . n‘: aré ermanent residents of Hong Kong with no right of abode in
i abov'ﬂ, “'/ (::li ibi)c to serve as Chiel Executive. In order to allay concerns .that
R i(;lr];;tyt:zlil thi mainland might be foisted into the post, th&:/ a.r(i ai:;])reqmred
. i ident® in H at least 20 years (Article 44).
R bee'n Drdinarltl'y;eiilctiielt 011?151225 I;? [t]hgeﬁt)tjree branches of Hong Kong’s.po]itiﬂ
- Chlefffrxrzjljl;vqpp;ointad to office by Chinese national authoritiei;, Sp:mﬁc;dlly
. ; ( on the basis of the results of a selec-
- P‘eOI;-]Ie S Glgziim::]::,clitzgslg)];.o;l‘lz Chief Executive is also the 01T1]y one
B e HT Eng of H;ng Kong’s political structure made formally accountable to
| 'bm'm 6:h rities éﬂain the Central People’s Government, under the Hong
. n'a[londl (aL :ﬂi(z'le 4%;2;. The Chief Executive is also required to implem_ent the
E(mtg }]32;:&];?1\;3m's dircc‘tivcs on “relevant matters” under the Hong Kong Basic Law
entra
(Ar;de 48[2186) )1.3'11‘ricular importance of the Chief Executive’s position in Clhina.’;ﬂ cy?;
. ( ¢ itice ture which lies directly within
B s Of II:S llliigeii: : % Zdz(r)ig;‘:t(iilrl:;;lilce that Hong Kong must follow .an
com]‘Ol'. o alSOtexpogllc ;)vel‘ﬁmzl]t. since this is the only way its control over thegChlef
execu“_ve']?d e enzendfd to embraLl‘e Hong Kong’s political structure as a whole.
B tan‘ be e; iel Executive in an impossible position, caught between the often
; 'ah';o o med“ ]:' two masters since, in addition to the Central People’s Government,
| demalr;ai;ioc Law a];U makes the Chief Executive accountable to Hong lé(:lf
Ktﬁ?gii;;g However, the experience during the early years of the Hong Kong

. ing institutions™ f “hief E tive. See Ma Ngok in
Patitial Deelcmen nHong Kongs St Palical Sy, and Con Soiety (ong Kong
U“i"e-“%ty E")ress. 2'd007t) jetqzji;iiill can usually be satisfied by living in Hong Ko-ngcljm t:;er
i Z‘;Lccggéns;giﬁgézoi:ever! this is subject to some exceptions. See further note 21 in Chapi
o ?—\sd lfot:(el Etlw;cgﬁepﬁlglilr;irtflgéputy Di.r-efctor of the Héz]gzlggzg élxlngbz;c:cl;bi\:tlili O(t:f;] ;el (l):
ﬂ ::c S::T:iviUlt:lZbéﬂitcril:ri?tm;t:;nijﬁg g\;:;kl égff?rtments :Lmd COI[]SE; 2;3?;?;:0 ]iosz
fate - ; s Constitutiona 2 £
Johannes Chan and Lison Harris (eds.), Hong Kong's Constitutior

Law Journal Ltd., 2005) at 10.
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was that the holders of the post of Chief Executive appeared well aware that it was the
Central Authorities rather than anyone in Hong Kong who ultimately determined whethey
they got—and kept—their jobs. As a result, successive Chief Executives were accused
of paying little more than lip service to their duty of accountability to Hong Kong, while
recognizing that the real power lies with Beijing and its representatives in Hong Kong,
For example, in what many critics saw as an acknowledgement of this reality, Leung
Chun Ying made a high-profile visit to the Central People’s Government’s Liaison Office
in Hong Kong one day after being elected Chief Executive in March 201210

On paper, the Hong Kong Basic Law vests sweeping powers in the hands of Hong
Kong’s Chief Executive. His position is best understood by comparison with presidents
in countries around the world with a presidential system of government, such as the Us.
As in those countries, the Chief Executive leads the government (Article 43(1)) and ig
selected independently of the legislature for a fixed term in office (in Hong Kong, five
years— Article 46). By contrast, in countries with a parliamentary system, such as the
UK, the government is nsually led by a prime minister who emerges from the legislature
(in the UK, from the House of Commons), and whose term of office is generally linked
to that of the legislature. Although not identical to the American system, Shiu (2010)
notes that “the internal operation of Hong Kong’s political system is quite similar to the
American executive-legislative relations” !

Even by comparison with other presidential systems, Hong Kong’s Chief Executive
exercises greater formal powers. Ma (2002) found that, on paper, Hong Kong’s Chief
Executive exercises greater power domestically than popularly elected presidents in 33
other countries, including the US." Only two South American states (Chile in 1989, and
modern-day Paraguay) could be found where presidents exercise greater powers,"?

That assessment was based especially on the Chief Executive’s power to appoint and
remove the cabinet and top officials without any need for approval by the Legislative
Council. In the US, for instance, although the president chooses members of the cabinet,
those appointments must be approved by the US Congress. By contrast, under the Hong
Kong Basic Law, the Chief Executive alone determines appointments to the Executive
Council (Article 55(1)). This is the body of advisers charged with assisting the Chief

10.  Phila Siu, “Leung walks into flak over high-profile Western visit”, The Standard, 27 March
2012. For more on the Liaison Office, see further notes 104—107 in Chapter 4 and the accom-
panying text.

IL. Shiu Sin-por, “Executive-Legislative Relations Under the Basic Law” in Seminar on Review
and Prospect of the Basic Law: Collection of Articles 2007 (One Country Two Systems
Research Institute, 2010) at 272.

12, MaNgok, “Executive-Legislative Relations: Assessing Legislative Influence in an Executive-
Dominant System”, in Lau Siu-kai (ed.), The First Tung Chee-hwa Administration: The First
Five Years of the Hong Kong Special Administrative Region (The Chinese University Press,
2002) at 353 and 368, citing work by Matthew S, Shugart and John Carey, Presidents and

Assemblies: Constitutional Design and Electoral Dynamics (Cambridge University Press,
1992).

13.  TIbid. at 353.
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utive in policy making (Article 54); it meets weekly throughout much of the year

xec . . - . . =
5 d is sometimes described as the Chief Executive’s cabinet. The Chief Executive is
and 8

required to consult the Executive Council before takjng mosl: major dec%sions (Article
56(2))."* However, the Chief Executive is free to reject Lts. advice, prompting Ma (?007)
ggest that, at least in theory under the Hong Kong Basic Law, “the CE can prafr::;ally
¢ as a dictator and ignore the opinions of all the others in the executive branch™.” The

to su

rul . . . - -~ .
only formal restriction under the Hong Kong Basic Law is that, if the Chief Executive

chooses to reject the Executive Council’s advice, the Chief Executive must put on record
the reasons for doing so (Article 56(3)). .

The Chief Executive also has a wide-ranging power to appoint and remove other
holders of public office (Article 48(7)). These range from the .chairman a‘nd members of
major public bodies, such as the Housing Authority and Hospital Authority, to hundreds
of smaller advisory committees. For many years, this appointment power also extend_ed
to choosing a significant number of members of the District Councils,'d the .local bodies
most of whose members have long been chosen through popular 616(3[1‘0]1& In the
past, this allowed the Chief Executive partially to reverse the outcome of those elec-
tions, by appointing more government supporters.'” However, in a step towards greater
democracy, all appointments to the District Councils by the Chief Executive were abol-
ished from 2016 onwards.'®

The Chief Executive’s powers of appointment amount to a major power of patronage
that can be used to reward support for government policy, and punish those who are too
critical. In 2003, for instance, then Chief Executive Tung Chee Hwa refused to renew the
appointment of then Equal Opportunities Commission Chairperson Anna Wu after. the
anti-discrimination body had, under her leadership, brought several high-profile actions
against the government over its discriminatory practices.'? o

Only in the case of a small number of top government posts known as “principal
official” positions is approval required for the Chief Executive’s choices.* Even then,

14.  Article 56(2) makes an exception for the appointment, removal and disciplining of officials,
as well as the adoption of measures in emergencics.

15.  Ma, Political Development in Hong Kong (see note 7) at 59. .

16. This appointment power was abolished in 1994 by the last British Governor Ch‘ns Pat.ten,
as part of political reforms which caused a bitter dispute with China (see further ‘.'2.5: Sino-
British Disputes” in Chapter 2), and subsequently reversed after 1 July 1997. Appointed seats
have traditionally constituted about 20% of the membership of District Councils. .

17.  Fanny W.Y. Fung, Albert Wong and Eva Wu, “Appointees strengthen hand of government in
districts”, South China Morning Post, 15 Dec 2007.

18. See District Councils (Amendment) Ordinance (No. 3 of 2013). All seats are now elected,
except those allocated to Rural Commiltee chairmen in the New Territories. .

19.  These include successful challenges against government employment practices and the
Education Department’s allocation of school places (see Ma Ngok, Political Developme_nt
in Hong Kong (see note 7) at 88-89). However, after Donald Tsang succeeded Tung as Chief
Executive, Wu was subsequently appointed to the Executive Council in 2009.

20. See further pages 115-116 later in this chapter for more on which posts in the Hong Kong

SAR Government constitute principal official positions.
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that approval does not come from the legislature, which is not given any formal roje in

nt officials under the Hong Kong Basic Law2i

tries with a presidential
Instead, it comes from Chinese national authorities,

the appointment or removal of governme

in contrast to the situation in most coun system of governmeny

As asymbol of sovereignty, the H()ng
Kong Basic Law gives the Central People’s Government the formal power (o appoint ang

remove these principal officials, although only on the basis of nominations by the Chief
Executive (Article 48(5)). In keeping with its initial policy of self-restraint, all the avail-

for principal official positions 2*

An exception is also made for the appointment
ing judicial independence. Although formally
48(6)), in this case he or she is normally expe

of judges, in the interests of protect-
appointed by the Chief Executive (Article
cted to follow the recommendations of ap
arily of judges and lawyers (Article 88)2 gq
utive exercises over most other appointments 28
® approval is also required from the Legisl
appointment or removal must be reported to the N
Congress Standing Committee for the record. Howe

to interfere in the choice of judges for such posts.”?
Policy formulation is. under the Hon

independent commission consisting prim
denying the free hand that the Chief Exec
In the case of a few senior judges ?

ative
Council and their

ational People’s
ver, neither body has so far ysed this

£ Kong Basic Law, meant to be the exclusive
preserve of the executive branch of the government (Articles 48(4) and 62(1))—another
example of the Chief Executive’s extens; ve

¢ and debating the Chief Executive’s annual
which sets out in broad terms the executive’s policy
islators are even prohibited from introducing

address (Article 73(4)),

agenda
for the coming year. Leg

any bills relating

21.

Although, in practice, the Legislative Council has used jts Power to “debate any issue con-
cerning public interests”, under Article 73(6) of the Hong Kong Basic Law, to debate motions

of no confidence in government officials which, if passed, may leave them with [ittle practical
cheice but to resign.

22, Sec further note 109 in Chapter 4.

23, See further note 110 in Chapter 4.

24, This is known as the Judicial Officers Re
Chapter 6 and the accompanying text,

25. It may, however, be possible for
commission in certain circumsta
accompanying text.

26.  These are judges on the
90(2)).

27, Inaddition, there is some dispute

commendation Commission, See further note 63 in

the Chief Executive 1o reject the recommendations of this

nces. See further notes 71 and 73 in Chapter 6 and the

Court of Final Appeal and the Chief Judge of the High Court (Article

about the circumst
entitled to refuse (o approve a judicial appointment.

ances in which the Legislative Council is
See further note 65 in Chapter 6,

System of Government 99

t policies without the Chief Executive’s written consent FArtic]c 74y, a
i gOVemmen._ Et)'(m that has largely put a stop to the private members’ bills that playeﬁd
swaerﬂ'ﬂE IESt‘“C , 'ole in influencing the policy agenda in the final years of British rule 2
- lmp'mmlllflis]ators are often not informed of the details of new government
3 Pfacu_ce’l ‘Lﬁa they are publicly unveiled—and sometimes not even then, ‘t:lS the
poliCie‘S U“_Ul “-L in y]y skips the formality of briefing legislators in favour of su:upl.y
EKGCU“V‘? mcreﬁiief di]iectly to the public through a press conference. In the past, it
almouncmgc;n(;;on for political journalists with good contacts in the executive to have
was not un

suc

i g icies than Legislative, or even Executive,

more advance notice of new government policies than Leg
g ‘2% a policy has been announced, the executive authorities led by the Ch-ief

EVC_H af\tjillldszmetiymes try to avoid any need to seek approvelll from tl.1e Legislatl‘ve
Execut'we e policies are implemented without any new legislation, or using the exc(_,u-
g SOI-HC pz r existing laws. Even when new legislation is required, the executive
i Zloweplevel form of law known as subsidiary legislation which is not
ma¥ . [(:‘;lseextensive scrutiny by the Legislative Council. One extreme example c.)f
“:b Jeitléz i:ij[h the introduction of the Principal Officials Accountability System. f;m;
- i cture of the Hong Kong SAR Government, whic
'was‘ : fu#dc{;l'lrl]ez:]r: tcllzlt]zi‘l3 ll:te[? ?nq:}::l: :Eapct}er."“ Criticz said such a fundamental change
A dlsf]“f " 11'('} uired at least primary legislation, and possibly even é.ln. amend.men't o
N ]:\lffon flBaqic Law, Instead, it was implemented through subsidiary leglslatl(?n,
i]\jiethH[ichongéKon ¢ SAR Government explicitly -stating that there‘is no]{eqilrl:f;?niz; Lf;);
policy decisions of the Chief Executive, however important, to be formally imp

imary legislation.” . _
mrc:s.g 2 11361’5131:1 zvl;? lIerjor policies are sometimes imp]e'men[ed by‘ Lhe)exec u]twet}::tlhzilkt
being fully debated in the Legislative Council. That includes, fl(])r Irv_lxaljile’,Auth(;ﬂty
REIT privatization of car parks and shoppi-ng mz—ills (.)wn.ed_l?.}'/ t .e ...ou?\z Ii e
in 2004-05, which prompted an unsuccesslu.l actlzmltor J;dg.:;llld 1:\;&1{:;\;\; [unw_ay d; o
i so tried to avoid legislative scrutiny of plans .

cHx;:; ﬂlgf;nzllmemational Airport, by announcing tl%at tt.lc project \‘.vlo'uld bi ;Tstﬁicliuf;;c;ez
primarily through ways which do not require Legislative Council approval,
higher levy on passengers using the airport.™

2 further note 279 later in this chapter. o ‘ . B
ES Eeaietl; on tlhe author’s personal experience as a political journalist at the South Ching Morning
Posi from 1990 to 2001. )
/ (i
30.  See further “5.4: Hong Kong SAR Governmen | N .
31.  Secretary for Justice Elsie Leung, “Speech on Legal Aspccl;st of .the éccourta%b(;lg;is;;sogz
" at LegCo Motion Debate on the Accountability System”, Legislative Council, 3 y !
See further note 1335 later in this chapter. . S
32. Lo Siu Lan v Hong Kong Housing Authority (2005) 8 HKCFAR 363. See further pag
187-188. . R y
25 Egnest Kao and Joyce Ng, “Legceo left out in cold under third runway funding plan”, Sou
. En ,
China Morning Post, 18 March 20135.
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The Chief Executive cannot make primary legislation,* a constraint on the powers of
the executive. But the Chief Executive exercises extensive influence over the legislative
process. Shiu (2010) notes that the Chief Executive “is able to lead and control legisla-
tion” in most areas, and describes this as one of the main differences between the system
of government in Hong Kong and that in the US> When new legislation is required,
in most cases it can only be introduced by the Hong Kong SAR Government since, as
mentioned earlicr, the Hong Kong Basic Law imposes sweeping restrictions on private
members’ hills (Article 74). Once in the Legislative Council, it enjoys priority over non-
government bills (Article 72(2)) and benefits from a simpler voting procedure designed
to maximize the prospects for passing any government bills.*

If the Legislative Council nonetheless refuses to pass the government’s annual budget
or any other important bill,”” the Chief Executive can dissolve the legislature and call
fresh elections in the hope these will return a more cooperative Legislative Council
(Article 50(1)). But this is a power which has to be exercised with care. For a start, it can
only be used once during the Chief Executive’s five-year term of office (Article 50(2)).
Ata more practical level, if the Chief Executive is unpopular with the Hong Kong public,
it runs the risk of returning a new Legislative Council with an even greater number of
government opponents.™ If that new legislature still refuses to pass the government’s
budget or important bill then, in order to break the impasse, the Hong Kong Basic Law
requires the Chiel Executive to resign (Article 52(3)).

Other important powers conferred on the Chief Executive under the Hong Kong Basic
Law include the power to sign bills (Article 48(3)). No bill can become law until it is
signed by the Chief Executive. In the unlikely event that the Legislative Council passes
a bill which the Chief Executive disapproves,™ he or she has the power to refuse to sign

34, See further notes 58-64 later in this chapter and the accompanying text.

35.  Shiu, “Bxecutive Legislative Relations Under the Basic Law™ (see note 11) at 273. This
refers, especially, to the fact that in the US it is members of the legislature, not the executive,
who usually initiate new bills.

36.  Under Annex II(T) of the Hong Kong Basic Law, bills introduced by the government only
require the support of a simple majority of legislators in order to be passed. However bills not
introduced by the government must secure majority support under a more complicated “split
voting system”, requiring two separate majorities from different groups of legislators. See
further note 226 later in this chapter, and the accompanying text.

37.  The term “important” is not defined in the Hong Kong Basic Law. However, the Hong Kong
SAR Government argues that it is up to the Chief Executive to decide whether any particular
bill falls into this category. See Legislative Council Panel on Constitutional Affairs, Article
30 of the Basic Law (July 2005) at para. 10.

38. However, Benny Tai [in “The Development of Constitutionalism in Hong Kong™ in Raymond
Wacks (ed.), The New Legal Order in Hong Kong (Hong Kong University Press, 1999) at 91]
argues that the threat of a dissolution may be enough to persuade legislators to change their
minds and enact the bill in question.

39.  This is unlikely to arise in practice because, under Article 74, no bill relating to govern-
ment policies can be introduced into the Legislative Council without the Chief Executive’s
consent. Only if a bill was amended during the course of its passage through the Legislative
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it into law on the grounds that it “is not compatible with the overal.] intfsrests” of Hong
Kong (Article 49). The Chief Executive can even dissolve the Leglslatwe_ C.ouncﬂ .and
call fresh elections if it persists in passing the bill again by.a twofthlr.ds maj.orjty‘ (Article
50(1)). Once again, this could ultimately lead to the (?hlef Ex§cutlve bCl.I]g forced to
resign, if the new Legislative Council persists in passu_ng the bill yet a.gam by althl)—
thirds majority (Article 52(2)). However, this situation is even more unlikely to ar1s§ in
practice, since the Chief Executive can always back down at any stage and agree to sign
the bill. .

Like many presidents in countries with a presidential system of government, the Chief
Exccutive exercises a limited judicial power—being empowered to pardon or commute
the sentences of criminal offenders (Article 48(12)). Any other sentencing matters must
be left to the courts, as was made clear in the case of Yau Kwong Man v Secretary for
Security, when the Court of First Instance struck down a statutory provision that :?ot{ght
to give the Chief’ Executive the power to determine minimum sentences for. a limited
category of prisoners.* In that case, the court held that this was not a power given to the
Chief Executive under the Hong Kong Basic Law.

Most of these powers granted to the Chief Executive under the Hong Kong Basic
Law are directly copied from those previously exercised by British Governors d.uring
colonial rule. In fact, British Governors exercised even more sweeping powers pno.r to
1 July 1997. These have even been compared to the absolute power wielded by Kings
and Queens of England in ancient times, before the advent of parliamentary democracy
in Britain.*

It was during the earlier decades of British rule that the term “executive-led gov-
ernment” most closely described Hong Kong’s political system. Under the Hong Kong
Letters Patent, the main constitutional document during the colonial era,® the Governor
was, in theory, the Chief Executive and legislature rolled into one. Although Hong Kong’s

Council into a form with which the Chief Executive disapproves might the situation arise.
Even then, providing it was a government bill, the Chief Executive could simply choose to
withdraw it instead of allowing the bill to be passed.

40. [2002] 3 HKC 457. '

41, Section 67C of the Criminal Procedure Ordinance (Cap. 221), which purparted to give the
Chief Execulive the power to specify a minimum sentence for prisoners detained at “execu-
tive discretion”. This is a term originally known as “at Her Majesty’s Pleasure™, which was
used for children under 18 convicted of murder before 1993, when the law was changed to
provide for mandatory life sentences for all murderers, whatever their age. .

42, Norman Miners, The Government and Politics of Hong Kong (Oxford University Press, 5th
edition, 1998) at 69. .

43. The Hong Kong Letters Patent 1917-1995, a short document consisting of only 21 articles,
was supplemented by a second constitutional document known as the Hong. K(?ng Rf)yal
Instructions 1917—1993, which set out in more detail the rules on the functioning of the
executive and legislature during the colonial era. For more on the difference between these
two documents, see Peter Wesley-Smith, Constitutional and Administrative Law in Hong
Kong (Longman Asia, 2nd edition, 1994) at 42-46.




Chapter 7
Interpretation and Amendment

How the Hong Kong Basic Law is interpreted, or most crucially, who interprets the Hong
Kong Basic Law, has been one of the most consistently controversial issues, from its
drafting back in the 1980s through to today. The article on interpretation, which ulti-
mately became Article 158 in the final draft of the Hong Kong Basic Law, was the subject
of more argument than almost any other during the drafting process.' Issues involving
interpretation of the Hong Kong Basic Law have been at the heart of some of the major
controversies that have erupted in recent years, from the repeated disputes over who has
the right to live in Hong Kong to the long-running arguments over how to change Hong
Kong’s electoral system.

One reason why the issuc has proved so controversial is that interpretation affects
every aspect of the Hong Kong Basic Law. Few, if any, laws are written in language that
is clear enough to cover every possible situation which may arise after their enactment.
That is especially true of constitutional instruments such as the Hong Kong Basic Law,
which state general principles covering a wide range of issues. “Gaps and ambiguities
are bound to arise”, as Hong Kong’s Court of Final Appeal stated in the seminal case
of Ng Ka Ling v Director of Immigration.* When such ambiguities arise, how they are
resolved can determine the meaning of any part of the Hong Kong Basic Law including,
for instance., how far the apparently generous provisions on human rights really protect
fundamental freedoms in Hong Kong.

Another reason why interpretation has proved so controversial is that it 1s one of the
very few areas where there is some interface between the two different legal systems
that exist in Hong Kong and the rest of China, and which most other provisions in the
Hong Kong Basic Law seek to keep separate from one another. In contrast to so many
other issues covered by the Hong Kong Basic Law, interpretation is not the exclusive
responsibility of either Hong Kong or mainland Chinese authorities. Instead, it is a power
shared by institutions in Hong Kong and the mainland—although, as we will see, not
necessarily equally.

I.  Foraflavour of these arguments, see an account by one of the key participants in Martin Lee,
“A Tale of Two Articles”, in Peter Wesley-Smith and Albert Chen (eds.), The Basic Law and
Hong Kong's Future (Butterworths, 1988) at 309-325.

2. (1999) 2 HKCFAR 4, 28.
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Given the huge differences that still exist between these two systems, it should be p
surprise that this sometimes leads to conflict. As then Secretary for Justice Elsie LEng
once noted in a moment of candour: “It is unavoidable that the Mainland organs and legal
sectors and the local institutions and legal sectors will sometimes have different ingey.
pretations of the provisions of the Basic Law.” Given that reality, perhaps the biggest
surprise is not that there have been some conflicts over how to interpret the Hong Kong
Basic Law since 1997. Instead, it is that such conflicts have so far been confined to a
handful of occasions.

Who interprets the Hong Kong Basic Law was one of the few important issues nog
mentioned in the 1984 Joint Declaration, the Sino-British agreement that went ingg
exhaustive detail about most other aspects of Hong Kong’s future after 19974 That
mrﬂssipn, which subsequently became a cause of frustration to some lawyers in Hong
Kong,” is perhaps symptomatic of the lack of understanding in some quarters of the very
different way in which laws are interpreted under the Chinese legal system.

For many lawyers in Hong Kong, it initially seemed guarantee enough that the Joing
Declaration provided for the continuation of the common law system in Hong Kong after
1 July 1997, and the creation of a Court of Final Appeal with the power to finally decide
all cases that fall within its jurisdiction. Under the common law system, it is only the
courts which can interpret legislation and, in most circumstances, only when deciding
court cases. Ghai (2007) notes that this “might have given at least the Hong Kong public
the impression that the final power to interpret the Basic Law would be with the Hong
Kong courts™ after 1997.6

But it soon became clear that this overlooked the very different system that applies in
the rest of China, where interpretation of legislation is not necessarily linked to deciding
court cases. In China, most courts lack the power to issue authoritative interpretations
of legislation.” Even the one exception, the Supreme People’s Court, issues many of its

interpretations outside court cases and in a form unrecognizable to most common law
lawyers

3. Secretary for Justice Elsie Leung, “Statement on the Term of the New Chief Executive”,
Press Conference, 12 March 2005, at para. 15,

See further “2.2: Sino-British Joint Declaration” in Chapter 2.

5. See, for instance, Martin Lee’s complaint that the issue “should have been settled between
the Chinese and British Governments during their negotiations over Hong Kong in 1984” in
Lee, “A Tale of Two Articles” (see note 1) at 323.

6. Yash Ghai, “The Political Economy of Interpretation” in Hualing Fu, Lison Harris and
Simon N.M. Young (eds.), Interpreting Hong Kong’s Basic Law: The Struggle for Coherence
(Palgrave Macmillan, 2007) at 128.

7. This was explicitly stated by the Supreme People’s Court in “A Reply From the Supreme
People’s Court that Local Courts at Various Levels Shall Not Make Judicial Interpretations”
(31 March 1987), cited by Chen Jianfu, Chirese Law: Context and Transformation (Martinus
Nijhoff, 2008) at 201.

8. Some of these “interpretations” are longer than the original text of the law they purport to
interpret. For example, a 200-article “interpretation™ of the 156-article long PRC General
Principles of the Civil Law, was issued by the Supreme People’s Court in April 1988. See
Chen Jianfu (2008) at 200.

Interpretation and Amendment 221

Under the Chinese legal system, it is the body that enacts a particular piece of legisla-
{ion, or a representative of that body, which has the power to issue binding 1nterp1'etati0n‘s
explaining the meaning of that legislation in an authoritative mam.mr,9 with the emphasis
overwhelmingly on reflecting the intention behind the law, sometimes even to the extent
of defying the plain meaning of its wording. Mason (2011) summarizes the Chinese
system of interpretation as one which holds that “the institution which best understands
what the legislative intention was, is the institution which enacted the law™.'"?

Tn the case of laws passed by the National People’s Congress, including the Hong Kong
Basic Law, the representative body of the National People’s Congress responsible for
interpreting these laws is its Standing Committee. Article 67(4) of the PRC Constitution
1982 specifically tasks the Standing Committee with responsibility for interpreting all
laws passed by the National People’s Congress and its Standing Committee.

That led to some bitter battles during the drafting of the Hong Kong Basic Law about
how to resolve the conflict between the Hong Kong and mainland legal systems over
which body would be responsible for interpreting the Hong Kong Basic Law, including
warnings by some mainland drafters that the Hong Kong courts might “get it wrong” if
they were given an unrestricted power to interpret the Hong Kong Basic Law.!! These
pattles were made more intense by the fact that the two bodies involved, the Hong Kong
courts and the National People’s Congress Standing Committee, could hardly be more
different from one another. On the one hand, the Hong Kong courts, which are responsi-
ble for interpretation under the common law system, function independently of the gov-
ernment and are not supposed to take political considerations into account. On the other
hand, the Standing Committee, which is responsible for interpretation under the Chinese
legal system, is a legislative body that is part of China’s political structure and functions
in a manner far removed from a court. Although officially elected by the full National
People’s Congress, in reality its membership list is approved beforehand at a high level

within the Chinese Communist Party by its Central Committee.'* As a result, Ghai (2000)
concludes that the Standing Committee is “correctly perceived to be a political body
under the control of the Central Government and the Communist Party”."?

The eventual solution, which was portrayed as a compromise by mainland drafters at
the time,'* was Article 158, the sole article in the Hong Kong Basic Law on the issue of

See Joseph Y.S. Cheng, “The Constitutional Relationship between the Central Government

and the Future Hong Kong Special Administrative Region Government” (1988) 20 Case

Western Reserve Journal of International Law 63, 79.

10.  Sir Anthony Mason, “The Rule of Law in the Shadow of the Giant: The Hong Kong
Experience” (2011) 33 Sydney Law Review 623, 629.

11.  Lee, “A Tale of Two Articles” (see note 1) at 315-317.

12.  John Burns, “China’s Nomenklatura System” (1987) 36(5) Problems of Communism 36, 42.

=

13.  Yash Ghai, “Litigating the Basic Law: Jurisdiction, Interpretation and Procedure”, in
Johannes M.M. Chan, H.L. Fu, and Yash Ghai (eds.), Hong Kong’s Constitutional Debate:
Conflict over Interpretation (Hong Kong University Press, 2000) at 36.

14, See, for instance, Xiao Weiyun, One Country, Two Systems: An Account of the Drafting of the
Hong Kong Basic Law (Peking University Press, English edition, 2001) at 173.
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interpretation. Although long —at 230 words, Article 158 is among the longest Provisiong
in the Hong Kong Basic Law—it is far from explicit on certain crucial matters. Article
158 does make clear that both systems will play some role in interpreting the Hong Kgng
Basic Law. But, beyond that, this highly complex!s provision is itself open to Competing
interpretations over the precise division of responsibilities as to who interpres which
parts of the Hong Kong Basic Law, and is best described as an UNEasy compromiga
between the two legal systems.

It starts, in Article 158(1), with an unhelpfully brief statement of the Standjng

Committee’s ultimate power to interpret the Hong Kong Basic Law. That simply reflectg
the general principle in relation to interpretation un

in Article 67(4) of the PRC Constitution 1982,
power (which has been rarely used by the Stan
laws)'® will be exercised in practice, or whethe:
in the context of the overall framework for “o

Article 158 then goes on to delegate to ¢
of the Standing Committee’s interpretative p
empowered Lo interpret on their own al] prov
within Hong Kong’s autonomy, without an
Only in the case of the “relatively few”?
Kong’s autonomy are the courts required,
Committee."” Even then, that only

der the Chinese legal system Stated
But there is no elaboration on when that
ding Committee, even in relation to other
T it is subject to any restrictions, especially
Ne country, two systems” in Hong Kong,

he Hong Kong courts a considerable part
owers. Under Article 158(2), the courts are
isions in the Hong Kong Basic Law that fa]]
y need to consult the Standing Committee.
provisions concerning matters outside Hong
under Article 158(3), to consult the Standing

applies to cases involving a final Judgment, so effec-
tively limiting the requirement (o consult the Standin

cases heard by the Court of Final Appeal."”

What the wording of Article 158 leaves unclear
Kong courts of such wide-ran ging powers to interpret large parts of the Hon g Kong Basic
Law on their own means that, as would norma

Iy be the case in China 2 the Standing
Commitiee has chosen to give up its own power to interpret those parts of the Hong

Kong Basic Law that lie within Hong Kong’s autonomy, and will instead confine itself to

g Committee (o a tiny number of

is whether the delegation to the Hong

Sec Johannes Chan’s characterization of Article 158 in

Review™ (2007) 37 HKLJ 407,415,

16. From 1949 t0 2000, there were no more than nine instances of mterpretation of laws by the
Standing Committee. Sce Albert Chen, An Itroduction to the Legal System of the People's
Republic of China (LexisNexis, 4th edition, 2011) at 155-156.

17. See Solicitor General Robert Allcock,

Constitutional Law Conference on Im

Perspective, 29 April 2000, at para. 11,

The precise definition of those categories of provisions that fall outside Hong Kong autonomy

under Article 158(3) is explained on page 231,

19, See further “7.4: Judicial Referral” later in this cha
circumstances when the Court of Final Appeal is
Commitlee for interpretation under Article 158(3).

20, See further note 65 Jater in this chapter

“Basic Law and Constitutional

“Application of Article 158 of the Basic Law",

pPlementation of the Basic Law: A Comparative

pter for a more detailed discussion of the
required to refer an issue to the Standing

and the accompanyin g text.
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interpreting the smaller number of provisions that lie outside Hong Kong’s éutonomy. Or
whether Article 158 still gives the Standing Committee a pa_ral.lel po?ver o intervene an.d
interpret any part of the Hong Kong Basic Law at any tirr.le,.mcludmg the fnany Provi-
sions (such as those on human rights) on matters that lie Wlth]l? Hong Kong’s autonomy,
and which would normally be left to the Hong Kong courts to mterpret.. .

It is this crucial ambiguity which lies at the heart of some of the major controvgrsms
over interpretation since 1997. Although now resolved as a matter of law, as we will see
it still has important—and troubling —implications for the true extent of Hong Kong’s
autonomy under the Hong Kong Basic Law.

7.1 Hong Kong Courts

For all their significance, Standing Commitlee interpretations are rare. In_stead, on the
vast majority of occasions it is the Hong Kong courts which are inteml‘"etmg the Hong
Kong Basic Law in deciding cases, as they are authorized to do under Articles 158(2) and
(3) of the Hong Kong Basic Law. |
The courts take a purposive approach towards interpreting the Hong Kong Basic
Law, supplemented by a generous interpretation of its human rights provis.ions.z' The
importance of adopting a purposive approach was explained by the Court of meﬂ Appeal
in its first major case involving the Hong Kong Basic Law, Ng Ka Ling v Director of
Immigration. In that case, the court emphasized the constitutional nature.of the Hong
Kong Basic Law, noting that: “As is usual for constitutional instruments,. it uses ample
and general language. It is a living instrument intended to meet changing needs and
circumstanees.”* .
That means the “adoption of a purposive approach is necessary because a consntul].on
states general principles and expresses purposes without condescending t.o particularity
and definition of terms”.** Or to put it more simply, a purposive approach is necessary to
fill in the gaps left by the lack of definition, or detail, in the Hong Kong Basic Law.
While the Court of Final Appeal has been consistent in stating the need to use a purpo-
sive approach in interpreting the Hong Kong Basic Law, it has been less conisisten[ in h.ow
it applied that purposive approach in practice. In another case involving the l.nterpretatlon
of a Hong Kong statute the following year, the court described the purposive approach
as a modern development of the “mischief rule in particular” 2 That refers to one of
the oldest rules of statutory interpretation, with cases in the English courts dating back
more than 400 years.” The mischief rule was the first to recognize that it is sometimes

21, Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, 28-29,

22, Thid. at 28.

23.  1bid. - )

24, Medical Council of Hong Kong v Chow Siu Shek David (2000) 3 HKCFAR 144, 153.

25.  See, for example, Heydon's Case (1584) 3 Colee’s Reports 7a, which is generally regarded as
the leading statement of the mischief rule.
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necessary to consider the purpose why a particular provision in a law has been enacted
although generally only by reference to what is stated in other parts of the same law?

The purposive approach allows the courts to go much further than the mischief rule
in (rying to ascertain the reasons for the enactment of a particular provision, by also con-
sidering material in other documents (which is known as “extrinsic material”). In Ng Kq
Ling, the Court of Final Appeal explained the application of the purposive approach ag
follows: “[1]n ascertaining the true meaning of the instrument, the courts must consider
the purpose of the instrument and its relevant provisions as well as the language of itg
text in the light of the context, context being of particular importance in the interpretation
of a constitutional instrument.”*

The court made clear that such purpose could be established not just by looking a
the wording of the particular provision in the Hong Kong Basic Law at issue in a case,
but also by reference to “other provisions of the Basic Law or relevant extrinsic materi-
als including the Joint Declaration™?® The same considerations could also be taken into
account in considering how to interpret one provision in the Hong Kong Basic Law in the
context of the wording of other provisions™ (this is known as a “contextual approach”).

What the court left unclear in Ng Ka Ling was what comes first in its purposive
approach towards interpreting the Hong Kong Basic Law: the wording of a particular
provision, or the purpose behind its enactment? While both factors will often point in the
same direction, it is also possible for evidence to emerge of a purpose which conflicts
with the plain wording of a particular provision. This raises the question: Which of these
two factors—wording or purpose —should ultimately prevail in such circumstances?

In Ng Ka Ling, the Court of Final Appeal appeared unsure on this point. Some parts of
the judgment laid great emphasis on the importance of following the “ordinary language™
of the Hong Kong Basic Law, particularly in deciding one of the most crucial issues
in the case, whether children born in mainland China to a Hong Kong Chinese parent
require permission from mainland authorities before they can lawfully move to Hong
Kong.*' But Ghai (2000) notes that other parts of the Ng Ka Ling judgment disregarded
the “plain meaning” of the Hong Kong Basic Law,*> most notably in refusing to refer

26. This was described in terms of the “mischiel” at common law which the legislation was
designed to remedy, so giving rise to the name “mischict rule”.

27, Particularly the statement of purpose in the Preamble to the law.

28. Ng Ka Ling at 28,

29.  Ibid.

30.  Thid.

31.  Ibid. at 33-35. The issue revolved around the wording of Article 22(4), which allows mainland
authorities to restrict the entry into Hong Kong of “people from other parts of China”. The
Court of Final Appeal decided that children born in China to a Hong Kong Chinese parent
“are not, as a matter of ordinary language, people from other parts of China”, and therefore
not subject to this provision. It reinforced this conclusion by reference to what it described
as the purpose of the Hong Kong Basic Law in granting a high degree of autonomy to Hong
Kong.

32, Yash Ghai, “Litigating the Basic Law” (see note 13) at 35.
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a vaision on matters outside Hong Kong's autonomy to the Standing Committee for
interpretation,” as would seem to be required by the wording of Article 158(3) of the
Hong Kong Basic Law.™

The Court of Final Appeal justified its refusal to refer this provision to the Standing
Commitiee in Ng Ka Ling by an extreme application of the purposive approach, in
which the purpose behind Article 158(3) appeared to be accorded greater priority than
its wording. That purpose was described by the court exclusively in terms of protect-
ing Hong Kong’s high degree of autonomy, a purpose which the Court of Final Appeal
pelieved would be undermined if it was required too frequently to refer issues of interpre-
tation to the Standing Committee.*

But a high degree of autonomy, important though it is, is not the only purpose of the
Hong Kong Basic Law. As Chen (2000) points out, in a powerful aftack on this aspect
of the Ng Ka Ling judgment, a more balanced approach might have given equal weight
to another purpose of the Hong Kong Basic Law, which also allows Chinese Central
Authorities “to exercise supervisory powers to ensure that the limits of autonomy are not
exceeded” ® In other cases, the courts have interpreted the purpose of the Hong Kong
Basic Law in very different terms. In HKSAR v Ma Wai Kwan David, for instance, the
court described the purpose of the Hong Kong Basic Law in terms of ensuring “continu-
ity” across 1 July 1997 to safeguard “stability and prosperity™ in Hong Kong.’

That highlights the inherent problem with a wide version of the purposive approach
which, at its most extreme, allows judges to decide almost whatever they want. Ghai
(2000) notes that: “[Clourts assume wide discretion when they apply the purposive rules.
It is up to them to decide what the purpose of the legislation is” and the courts can even
“ignore the plain meaning of the legislation if they think it is not in accordance with what
they formulate as the purpose of the law”** Such a wide formulation of the purposive
approach also makes it more difficult to distinguish the common law system of interpret-
ing legislation from that which prevails in mainland China where, as we will see shortly,
an almost overwhelming emphasis is often placed on purpose (or legislative intent), even

to the extent of sometimes rewriting the wording of laws to accord with such purpose.*

33.  This was Article 22(4), which is described in note 31.

4. See further “7.4: Judicial Referral” later in this chapter for more on Article 158(3) and this
aspect of the Ng Ka Ling judgment.

35. See Ng Ka Ling at 33, where the court held that a referral to the Standing Committee in this
case “would be a substantial derogation from the Region's autonomy and cannot be ri ght”.

36.  Albert H.Y. Chen, “The Court of Final Appeal’s Ruling in the ‘Illegal Migrant’ Children
Case” in Chan, Fu and Ghai (eds.), Hong Kong’s Constitutional Debate (see note 13) at
133_134. For a more detailed discussion of the supervisory powers that the Hong Kong Basic
Law allows Chinese Central Authorities to exercise over Hong Kong, see further “Chapter 4:
A High Degree of Autonomy?”.

37. [1997) HKLRD 761, 772.

38.  Yash Ghai, “Litigating the Basic Law” (see note 13 above) at 30.

39,  See further note 135 later in this chapter and the accompanying text.
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Clarification came two years later when the Court of Final Appeal, perhaps anxioyg
to emphasize the difference between the Hong Kong and mainland legal systems Whepg
it comes to the interpretation of laws, subtly redefined how it applies the purposiye
approach in the case of Direcior of Immigration v Chong Fung Yuen® Gone was the
heavy, almost exclusive, emphasis on purpose that was evident in some parts of the Ng
Ka Ling judgment. Ghai (2007) notes that, “in contrast to Ng Ka Ling” this later decisigp
“places the primary emphasis on the language of the text” *' As the court explained in g
important passage in Chong Fung Yuen, the purpose (or legislative intent) behind the [ay
is only relevant in so far as it helps explain that language:

Their task is not to ascertain the intent of the lawmaker on its own. Their duty is to
ascertain what was meant by the language used and to give effect to the legislative
intent as expressed in the language. It is the text of the enactment which is the law
and it is regarded as important both that the law should be certain and that it should
be ascertainable by the citizen *?

What that means is that while the purpose behind the Hong Kong Basic Law can sti]
be relevant in helping to understand the language of the law, once the meaning of that
language is clearly established, the courts are bound to give effect to it, even if this leads
to consequences which the judges would prefer to avoid. So, for instance, in Tam Nga Yin
v Director of fmmigration ® another case decided on the same day as Chong Fung Yuen,
a majority of judges on the Court of Final Appeal reluctantly denied residency rights to
children born outside Hong Kong and adopted by Hong Kong parents. This was becausa
the majority on the court found that the only possible meaning of the wording “horn
outside Hong Kong of” (emphasis added) used in the releyvant provision in the Hong
Kong Basic Law* was that it only granted residency rights to children born of— rather
than adopted by —Hong Kong parents*

40.  (2001) 4 HKCFAR 211.

41 Yash Ghai, “The Interscction of Chinese Law and the Common Law in the Hong Kong
Special Administrative Region: Question of Technigue or Politics™ (2007) 37 HKLJ 363, 386,

42.  Chong Fung Yuen at 213,

43, (2001) 4 HKCFAR 251.

44, This is Article 24(2)(3), a provision also at issue in a different context in the earlier cases of
Ng Ka Ling v Director of nmigration (1999) 2 HKCFAR 4 and Chan Kam Nga v Director
of Immigrarion (1999) 2 HKCFAR 82, which led to the first interpretation of the Hong Kong
Basic Law by the Standing Committee in June 1999 (sec further notes 89-90 later in this
chapter and the accompanying text). However, in Tam Nga Yin, the Court of Final Appeal
held (at 256) that this 1999 interpretation was not relevant to the case because it did not
address the issue of adopted children (see further note 180 later in this chapter).

45.  Tam Nga Yin at 263, where the majority made clear that if the language of Article 24(2)(3)
had been ambiguous, they would “lean in favour of an interpretation that adopted children are
included”. Justice Bokhary dissented in this case, arguing (at 264-265) that the wording of
Article 24(2)(3) was wide enough to cover adopted children. Despite losing in court, the case
had a happy ending for the adopted children involved as an outpouring of public support led
to a change in government policy that allowed them to stay in Hong Kong. See Chow Chung-

yan, “Tears of joy as Agnes finally gets to call Hong Kong *home’, South China Morning
Post, 26 Oct 2001.
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gimilarly in Chong Fung Yuen, the court held that the only possible meaning of the clear
and unambiguous language used in Article 24(2)(1) of the Hong Kong Basic Law, which
states that “Chinese citizens born in Hong Kong” are entitled to permanent residency, was
that this applied to all Chinese children born in Hong Kong, even if their parents had no
connection with the city, and were only visiting Hong Kong to give birth.*® The decision
in Chong Fung Yuen would prove to have major social implications. Although the
numbers involved were relatively small at the time of the judgment,* the court’s decision
paved the way for a large influx of mainland mothers seeking to give birth in Hong Kong
in subsequent years. For several years, the situation became so serious that pregnant
Hong Kong mothers complained about a shortage of hospital beds ¥ and the situation only
began to ease after the Hong Kong SAR Government imposed, in 2013, a near—toFal ban
on mainland mothers with no connection to Hong Kong giving birth in local hospitals *®

But in holding that their task was confined to interpreting the language actually used
in the Hong Kong Basic Law, what the Court of Final Appeal was essentially saying in
Chong Fung Yuen was that it is not the task of the courts to deal with the consequences
that rrﬁght arise if the language used in the Hong Kong Basic Law did not accurately
reflect the intention of the drafters of that document. That does not mean the intention
behind a particular provision in the Hong Kong Basic Law will never be taken into
account by the courts. In Chong Fung Yuen, the key point was that the court held there
was only one possible meaning of the wording in dispute. Where the wording of a par-
ticular provision is not entirely clear, considerations of the purpose behind that provision
can still assume considerable importance. and even tilt the balance in faveur of adopting
a less obvious interpretation of the wording in dispute.

So, for example, in Chan Yu Nam v Secretary for Justice the Court of Appeal dis-
missed a challenge to the legality of allowing companies and other organizations to vote
in elections for many functional constituencies in the Legislative Council through a
system known as corporate voting.® Viewed in isolation, the most obvious interpretation
of Article 26 of the Hong Kong Basic Law might have tended to suppert this challenge.
The wording of this provision only refers to certain individuals (namely Hong Kong
permanent residents) having the right to vote, and does not directly state that this right
can be exercised by companies or other organizations.>! But, in contrast to the decision in

46.  Chong Fung Yuen at 233, where the court held that, “[t]he meaning of the provision is not
ambiguous, that is, 1t is not reasonably capable of sustaining competing interpretations™.

47.  lbid. at 226, where the court noted figures for births since 1 July 1997, which suggested the
number of children involved was, at that time, around 555 per annum.

48.  See, for example, Dennis Chong, “Birth pains™, The Standard, 15 April 2011.

49.  The total ban did not apply to mainland mothers with Hong Kong husbands, who were still
allowed to give birth in private hospitals in Hong Kong.

50.  [2012]3 HKC 38 An application for leave to appeal the case was subsequently dismissed by the
Court of Final Appeal (unrep., FAMV 39 and 40/2011,[2012] HKEC 94). For an explanation of
the corporate voting system, see further note 231 in Chapter 5 and the accompanying texL.

51.  However as the court noted in Chan Yu Nam (at 66), nor does Article 26 explicitly exclude the
possibility of companies or other organizations having the right to vote. See further note 237
in Chapter 5.
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Chong Fung Yuen, the Court of Appeal held that the wording of the provision at 1ssue iy
this case was not entirely clear, and susceptible to different possible meanings 52 Stressing
the importance of looking at “the whole of the Basic Law” rather than any one Provision
in isolation, the court concluded that Article 26 should be interpreted in the context of
other provisions that indirectly refer to corporate voting elsewhere in the Hong Kong
Basic Law, as “part of a mosaic” allowing for the continuation of this system of Voting 5

Where the wording of a particular provision in the Hong Kong Basic Law is ambigy.
ous, extrinsic materials may still sometimes be relevant in interpreting the purpose behipg
that provision. In Chan Yu Nam, the Court of Appeal devoted a substantial part of jtg
judgment to examining a wide range of extrinsic materials on the history of electiong io
the Legislative Council, including the provisions on this issue in the Joint Declaratiop 5

That 1984 agreement with Britain was, for many years, one of the most im portant extrin.

sic materials, since the primary purpose of the Hong Kong Basic Law (as stated in jtg
Preamble) is to implement the policies on “one country, two systems™ that the Chinege
government originally set out in the Joint Declaration. However, as the passage of time
makes the 1984 agreement seem more remote, it would not be surprising

Lo see the courts
place less emphasis on this document, especi

ally given China’s insistence in recent years
that the Joint Declaration is no longer of any continuing relevance.5s

A small portion of what was said during the enactment of the Hong Kong Basic Law
may also be relevant. Put simply, if the wording of a particular provision in the Hong
Kong Basic Law is open to different possible interpretations, authoritative statements
during the enactment process may help to establish which of those interpretations most
accurately reflects the original purpose behind the drafting of that particular provision, A
parallel can be drawn with the situation in other countries where courts are often willing
to consider, to a greater or lesser extent, evidence of the original intention of the drafiers
of a law. In England, the legal system on which the Hong Kong courts still rely most
heavily for precedents, ever since the landmark decision of the House of Lords in Pepper
v Hart the courts have been allowed to look at clear statements made in parliament by the
promoter (or presenter) of a piece of legislation during the enactment process for assis-
tance in interpreting provisions in that legislation which are unclear. But statements by

52, Ibid. at 66-67.

53.  Ibid. at 47 and 68, See, in particular, the references to “corporate bodies” in Annex I(3) and
Annex II(I)(2) in the English text of the Hong Kong Basic Law. These are described in more
detail in note 239 in Chapter 5.

54.  Ibid. at 49—64. See, in particular, the court’s citing (at 51-52) of the provision in Annex I(T) of
the Joint Declaration requiring the Legislative Council to he “constituted by elections”. For

more on this important provision, see further note 179 in Ch

apter 5 and the accompanying
text.

55.  See pages 3940 for more on arguments by both the Central and Hong Kong SAR

Governments that seek (o diminish the importance of the Joint Declaration today.
56, [1993] AC 593, 640.
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pyone else, or any other discussion that took place during the pmf.::ss of enacting the
any are strictly irrelevant as far as the English courts are C(.mc-erned: s | ]
lﬂ“’I~ Hong Kong, the courts appear to adopt a broadly similar approach a.s far as mi
Honr; Koncg Basic Law is concerned. In Chong th.g Yuen, tl.1e Court Oftfz:zlaﬁzlsveeﬂd

]-ucjtly included, in the permissible extrinsic materials to Wh]ICh the colur i
. i‘ a lengthy statement made by Basic Law Drafting Committee Chairman Ji Peng e
.[0 re—::;re;ntinﬂ the Hong Kong Basic Law to the National People’s COHg]I'GSS Shortlgl/ ?xiﬁ;n z
'1F1~I:elne;ctnlcl1bt in 1990 5 Titled an “Explanation” of the Hong Kong Basic I.Jaw 3nh li{a EU
:jl;cuments, this speech arguably performs a broadly simiia.r role in rcla}tll.(ZE tt(]: et ;ngi S;
Kong Basic Law as the statements made to the UK Parliament to W;‘ L o i,
courts are allowed to refer under the principle laid down by the House 0

kY
i H];Iii the Ji Pengfei speech only represents a tiny fraction of what ‘\:;i: ;;a\;ﬁlil:z
members of the Basic Law Drafting Committee dul‘ing the lengthy pro; ons Kone
the Hong Kong Basic Law. In common with their English counter[?E.lItS;j- cear oo of
courts have so far proved reluctant to open the ﬁoodgates t‘o detaile e o
the mass of material that accumulates during the drafting O_f an.y lallw.detmct~ i
to admit such a large quantity of extrinsic material would inevitably e o on
primary focus that the courts have, at least since the Chong Fung Kuznt th-e I-neamng -
the actual language used in the Hong Kong Basic La\.;v, and the nee-cl t :; A
any particular provision “should be certain and that it should be ascer
g 0 | )

Wof:lile Court of First Instance noted in Cheng Kar Shun v Li F tmi nf:j’ ’g?jz;e:;e
ing reservations about an unsuccessful argument based arou'nd a- del:lltliz nfi)ﬂf dblfe iaw .
drafting history of the Hong Kong Basic Law: “[I]f the true mt‘.ﬂ prcfathe ing s
only be ascertained after a lengthy examination and reconstruction o

it is di w is certain and
as well as the lawmaker’s thinking process, it is difficult to see how the la

1 324 161
ascertainable to the citizen.

v i ented to the court
Such reservations become even stronger when the materials pres te ey
W k a H i1 cen comp ed. In
were wrilten after the draftinb of the Ho g Kong Basic Law had beer

] 5 1 er v Hart

57.  For a useful summary of the conditions laid down by the Hc.)use of ]ij;r(\irnfefi;,gi:lauve

and their subsequent application in other English cases, ser? SlmOI’l,l\‘I- F- ]-[ar;js e
History, Original Intent and the Interpretation of the Basic Law™ in Fu,

(eds.), Interpreting Hong Kong's Basic Law (see note 6) at 19-23.

. (2001) 4 HKCFAR 211, 224, . o .

;g g’c()fngz (see note 57) describes (at 25) this as a “literal_" appllca.tl-()lll O-f]tgfa;f;gthe i

criteria to the Hong Kong Basic Law. But, noting the Jmp(?rtanl role l;tm o

Kong Basic Law that was played by sub-groups of the Basic Law DrE; rj‘e,- s
argues in favour of a broader approach that would also allow the courts to

of these sub-groups.
60. Chong Fung Yuen at 223. _ . AP
61. Chmé-; Kar Shun v Li Fung Ying [2011] 2 HKLRD 555, 603. For more on

further notes 296-297 in Chapter 5 and the accompanying text.
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Chong Fung Yuen, the Court of Final Appeal cautioned that there was

a particular Neeg
to be “prudent” in considering such documents because “under a co

mmon law System
which includes a separation of powers, the interpretation of laws once enacted isa Matter
for the courts” 5 '

That is not the case under the Chinese legal system, where most courts lack the
to issue authoritative interpretations of laws. Mason (2006), one of the Judges
Chong Fung Yuen case, notes that the court’s primary focus

Power

in the
on the language used ip
the Hong Kong Basic Law stands “in contrast to other systems which may place More

weight on the way in which the instrument came into existence or on post-

enactment
materials” %

7.2 Standing Committee

The issue of interpretation led to bitter arguments during the drafting of the Hong Kong
Basic Law.* After that, controversy over this issue initially faded away. Amid al the
other battles in the run-up to 1997 over issues such as elections to the Legislative Coungil,
concern about the potential impact of the Standing Committee’s power of interpretation
on Hong Kong’s legal system was largely relegated to the sidelines. That was especially
80 since many assumed that the way in which the final draft of the Hong Kong Basic
Law was written restricted the Standing Committee’s interpretative powers to a relatively
small part of the Hong Kong Basic Law, and severely limited the circumstances under
which such a power could be exercised.

As we have already seen, under Article 158(2), the Standing Committee delegated
to the Hong Kong courts the important power to interpret on their own all provisions in
the Hong Kong Basic Law that fall within Hong Kong’s autonomy. Ling (2007) notes
that the normal position in China is that when one body delegates a power to another
body, then the body which originally possessed that power will no longer exercise that
power themselves.® Many such examples can be found scatiered throughout the Hong
Kong Basic Law.® This suggests that once the Standing Committee delegated such

62, Chong Fung Yuen at 223. As a result, the court refused (at 233) to follow an opinion issued in
1996 (see note 138) by the Preparatory Committee, a body established by the NPC Standing
Comnmittee to prepare for the establishment of the Hong Kong SAR. This opinion advocated
denying residency rights to the category of children at issue in this case.

63.  Sir Anthony Mason, “The Role of the Common Law in Heng Kong” in Jessica Young and
Rebecca Lee (eds.), The Common Law Lecture Series 2005 (Faculty of Law, University of
Hong Kong, 2006) at 12.

64.  See further “2 4: Battles and Changes” in Chapter 2.

65. Ling Bing, “Subject Matter Limitation on the NPCSC’s Power (o Interpret the Basic Law™ 37
HKLJ 619, 633-639.

66.

For example, the delegation by the Central People’s Government to the Hong Kong SAR
Government of the authority to issue Hong Kon 2 SAR passports under Article 154(1) means

that the Central People’s Government has never, so far, exercised the power to issue such
passports itself.

no!
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.o interpretative powers to the Hong Kong courts under Article 158(‘2), it.w;_ls
ranging 10 _PP ret those same provisions, which concern matters that fall within
onger ab.le o e and constitute the vast majority of the provisions in the Hong
Hong Kon.g : autolil(?mii often described as a subject-matter limitation on the Standing
Kong Basw_ law. T lts ilnterpret the Hong Kong Basic Law, and there is strong evidence
Committee ‘.S Powe:hs orizinal intention of the drafters of the Hong Kong Basic Law
10 suggest g s i itatif)n on the Standing Committee.*” For instance, the existence
fo iMpose suC_h :‘_ I;Z ter limitation which would prevent the Standing Committee from
of such a subJec‘ covisions in the Hong Kong Basic Law that fall within Hong Kong’s
interpreting those plicitly mentioned in a 1989 report from the sub-group of the Basic
autonomy .was N i responsible for writing the final version of Article 158 %
Law Drafting Commuttee pbjecpmattef limitation is crucial because it would limit the

wide-

e existence of such a su :
Tz‘ 1g Committee’s role in interpreting the Hong Kong Basic Law to the much smaller
Standil

£ provisions in the Hong Kong Basic Law that concern issues which are out_side
ﬂ'—‘mbio g’s autonomy. These are more precisely defined in Article 158(3) as provisions
Hong on :

concerning:

1) Affairs which are the responsibility of the Central People’s Government; or
Ez; The relationship between the Central Authorities and Hong Kong.

atecories are known as “excluded provisions”,*” because they are the only
;- ?::EecHoig Kone Basic Law which the Court of Final Appeal 1s excluded from
parts © g -
. imerpret']tn goerlrllzzc‘iz ‘zlfelstzetligo categories of excluded provisions, which would
Ev-en thfnc;vzr rel:ativeiy few articles in the Hong Kong Basic Law, the Standing
P "‘e.em s role initially seemed to be limited. Under Article 158(3), the Court.of
S:EEFX;;:I 1is assigned an important gatekcepér. role in deciding when isl_lsucss wz.]ch
13 i ourt cases involving excluded provisions must be rt?ferred to t e. tan- ing
. dl'lrmgfc interpretation. In Ng Ka Ling, the court emphasized that “it is for the
EZ;antn(l)ti‘['e;ing zlﬁppeiﬂ and for it alone to decide”‘“’ when such a referral i; n.ecessarié
Since, under the common law system, interpretatxcn.l (?f laws Onlbf OCCUIS 1u;mdg cotl
cases ’this seemed to suggest that, even in these twg limited c%lteg(’mes o‘f exc .ute prtot h]ﬁ
sions: there is a procedural limitation on the Sta.mch.ng Committee s.pou(a:er to 1_nu:2p;emnm
Hong Kong Basic Law. This procedural limitation is that the Standing Commi

See t}Tc detailed analysis of the drafting history of Article 158 in Ling, “Subject Matter

67.
Limitation” (se¢ note 65) at 625-633.

Report by the Subgroup on the Relationship Between the Central Authoriﬁ.es and the HKiAI:I
T eprhe A-mendment of Articles (Basic Law Drafting Comimittee Secret.exrlfft, 1989}‘-(.:“? ﬂie
(I},n “Subject Matté1' Limitation” (see note 65) at 631. See further Ling’s analysis o
ing, 5 _ ; .
significance of the wording used in this report at 631-632. .
69. Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, 30.

70. Ibid.at 31,
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simply decide to interpret the Hong Kong Basic Law on its own initiative. Instead, it hiag
to wait for a referral from the Court of Final Appeal before
provision in the Hong Kong Basic Law, a referral that the *
formulated by the court in Ng Ka Ling sugg,

1t can interpret any particugy
‘predominant Provision tegn

» and often occurs quite lrldependem]y

me system

ion of itg gatekeeper role in Ng Ku Ling quickly
triggered a chain of events which Swept away any possibility of legal limits on the extent

of the Standing Committee’s POWers to interpret the Hong Kong Basic Law.

Fearing that the decision in Ng Ka Ling and the closely related case of Chan Kam Ngq
v Director of Immigration* which was also decided on the same day, opened the
floodgates to an uncontrollable influx of more than one mj
mainland to Hong Kong parents” the Hong Kong
reverse the effects of the court’s Judgments in thes
had invalidated provisions in the Immigration Ordi
number of such children who were entitled to pe

Ilion children born op the
SAR Government looked for ways fo
¢ cases.” The Court of Fina] Appeal
nance (Cap. 115) which restricted the
fmanent residency rights,” and made

71. Ibid. at 33. For more on this aspect of the Ng Ka Ling judgment, and criticism of it, see
further notes 208-214 later in this chapter and the accompanying text,

72, For an excellent analysis of interpretations of other laws issued by the Standing Committee,
see Yang Xiaonan “Legislative Interpretations by the Standing Commitiee of the National
People’s Congress in China” (2008) 38 HKLJ 255-285.

73.  That conclusion is stupported by Yash Ghaj (in Hong Kong's New Constitutional Order-
The Resumption of Chinese Sovereignty and The Basic Law (Hong Kong University Press.
2nd edition, 1999) at 198) where he states that the Standing Committee’s “power may be
exercised in the absence of litigation” (cited with approval in Lau Kong Yung v Director of
Immigration (1999) 2 HKCFAR 300, 324).

74, (1999) 2 HKCFAR 82.

75, It was estimated that 692,000 children would imme
Kong as a result of thege Jjudgments, followed by

See Hong Kong SAR Government, “E
Abode” (6 May 1999), reproduced in
Debate (see note 13) at 265.

76.  See Hong Kong SAR Government. “Right of Abode: The Solution”
duced in Chan, Fu and Ghai (eds.) at 310-319.

77.  In Chan Kam Nga, the court invalidated what was known
holding (at 92-93) that the wording in Schedule 1 , paragr,
such rights to those children with a parent who was alrea

diately acquire the right to live in Hong
a further 983,000 children seven years later,
stimates of the Number of Mainlanders with Right of
Chan, Fu and Ghaj (eds.), Hong Kong’s Constitutional

(18 May 1999), repro-

as the “time of birth” restriction, by
aph 2(c) of the ordinance restricting
dy a Hong Kong permanent resident
4(2)(3) of the Hong Kong
ar conclusion in respect of
mate children with a Hong

“at the time of the birth” of the child was inconsistent with Article 2
Basic Law. In Ng Ky Ling (at 40-43), the court reached a simil
 provision in Schedule 1, paragraph 1(2)(b) preventing illegiti
Kong father from claiming the right of abode.
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e difficult for even those who were entitled to such residency. 1jights to enter Hofrg
: mm?“ lh rt reached this decision on the basis that these provisions contravened its
ke 'e CU::A ticles 22(4) and 24(2)(3) of the Hong Kong Basic Law. This meant the
R E}IL ernment could not solve the problem by simply proposing further
o K'(mg' SfIR LI){V(Jn to reintroduce similar restrictions, since that would again run
}egiSlat'mn . ?tf:'gintc1 g1'ctation of Articles 22(4) and 24(2)(3). Instead, the only way
e ‘sibilzzy of a mass influx, which was portrayed by the Hong Kong
A preven't o p?lg having unacceptable social and economic consequences for Hong
IS:;AR ?90;Zzllge;qpiace the court’s interpretation of the relevant provisions in the Hong
ong., :
Koa%h]z::i:ir]rdl?l‘;‘ situations have arisen elsewhere in t}.le common laYv woj'ld, w;t-];e_ig‘(:;
ents struggling to cope with the effects of court judgments Wth-h ‘\\ er(i p !
emmcn’ - intolerable social and economic consequences, the usual response has been
b t’Ollm'o'lation oLr amend the wording of the law in question so that it no lfmger_
t(J)lpasj ;(i‘wsui‘imunacceptablc consequences. That need not undermine tl]:e authorlt: of
. i iginal j since the court will still be seen to have
the court which delivered the original Judgment.. since t oun Wil o e seen 0 e
correctly interpreted the wording of the la\f‘ as it stood a.t—t fit llna * Sover.eign T
Changing the law after a court _iudgment‘mm.ply reclognm;sthc -
generally has the power to pass new leglsl.aﬂon orl an‘lcl'nt_on e
islation, and the courts will then follow this new legislati ' - o
: itain, for i g ment famously reacted to a court
Ca'sesj.bo In= BI]12;:‘2202(;2:}::122&?: ;Z:;T:lin the case ofy Burmah Oil v Lord Afivocare
l;;dszltcjs;?ul(;y p;suading the UK Parliament to enact fresh legislation removing any
jability for such claims.® .
habA]]::ltzpft?ﬂg the same response to the Ng Ka Ling judgment wou(;d hi\'eOT:;; ?::]Zr_lg;?i
the wording of the Hong Kong Basic Law to prevent uncontrolled entry

78. In Ng Ka Ling, the court invalidated what was known as the “one-w dz permit 16%111;: ;(;rmi;i
' 5 i ildr n a one-wa
rovisi requir ost such children to obtain a
ding (at 33-37) that provisions requiring m hildrer s
}flrt;lni[lia(inland authorities before they were allowed to reside in Hor.lg Kong (ﬂﬁeg . ]_:iugh
Immigration (Amendment)(No. 3) Ordinance (No. 124 of 1997), wh.1ch wasfl;;l];e e
th Pliviqi(mal Legislature on 10 July 1997 to try to prevent a mass influx g ] S e
. L g .
uld not be justified by reference to Article 22(4) of the Hong Kong Basic av\;] e cout
EZ]d that Article 22(4) did not apply to this category of children. See further note :
t"x‘his (;-tl]aptel;(nng SAR Government, “Assessment of Service Implication in Relii]iion. llut:l:z
Tl $ 4 : N . i
i }esomznf of the Court of Final Appeal on the Right of Abode Issue Tabled a% 1‘I;e cn.g;friam]
Cu - cil” (6 May 1999), reproduced in Chan, Fu and Ghai (eds.), Hong Kong's Cons
oun ? ;
ebate te 13) at 274-283. o . .
?Lb?rt‘t](iieo?lomiq point Chan, “Basic Law and Constitutional Revmw. ‘(see note 15) iit 4;&5
:(IJ k139665u] AC 75. Following the House of Lords decision that the.l.%rmsh govgru‘nr:e ok
o ired b 1;1w to pay compensation for damage inflicted by Bntis].n forces un‘ g[hat -
QL;:IIII thcyU'K Parliament enacted the War Damage Act 1965 changing the law so

sati re necessary.
compensation payments were nec y




