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Introduction

OVERVIEW
This chapter deals with the following introductory points: \
e the characteristics of criminal offences; ¢ @
A
e the purposes of the criminal law; . (7
&
e the courts of criminal jurisdiction; f‘\ 4
e jurisdiction; QW
> AN
® maximum sentences; \
Y < S

e the sources of the criminal law;

e the European Convention on Human Rights and tbe,{-"\:bﬁn Rights Act 1998; and

e codification of the criminal law. (\\,')

'\\\

1.1 This book is concerned with the suflu(}ve criminal law of England and Wales, ie the
law relating to the general principles of ! m‘l liability for an offence (otherwise known as a
‘crime’) and specific offences. Therg aré around 11,000 offences at a conservative estimate.
This book does not attempt to A&;Nith all of them. It concentrates on those which are
more serious in nature.! The}i\(of criminal procedure and of criminal evidence is outside

the scope of this book, as et relating to the disposal of offenders, although occasionally
ires pefégént
the context requires Q& ce to be made to parts of those areas of law.

The characteristics of criminal offences

Key points 1.1

A criminal offence is a legal wrong for which the offender is liable to be prosecuted on be-
half of the State, and if found guilty liable to be punished.

1.2 A wrong is a breach of a rule; it may be moral or legal according to whether the rule
is one of morality or law. Legal wrongs may be civil or criminal or both. The distinction

! For a discussion of a much wider range of offences see Card and English Police Law (13th edn, 2013).



2 | 1.3 INTRODUCTION

between a civil wrong (such as a breach of contract, a tort or a breach of trust) and a crim-
inal wrong (a crime) depends upon that between civil and criminal law. The civil law is
primarily concerned with the rights and duties of individuals among themselves, whereas
the criminal law defines the duties which a person owes to society.

1.3 The principal legal consequence of a crime is that the offender, if he is detected and it
is decided to prosecute, is prosecuted on behalf of the Crown (ie the State), even in the case
of a private prosecution,? and if he is found guilty is liable to be punished.

1.4 Civil law is not exclusively concerned with the definition of wrongs, for it embraces
the law of property, which largely consists of the rules governing the methods whereby
property may be transferred from one person to another, and the law of succession, which
concerns the devolution of property on death. There are, however, several branches of the
civil law which exist in whole or in part to provide redress for wrongs; the most important
of these are contract, tort and trusts.

One purpose of the law of contract is to provide redress for bﬁ\%es of legally binding
agreements. The aggrieved party may claim damages as clagr@‘?txn civil proceedings, and
the amount which he recovers is assessed on the basis o tbrzste% which he has sustained in
consequence of the non-fulfilment of the contract. S

The object of the law of tort is to provide redress fmﬁ;m shes of duties which are owed to per-
sons generally and do not depend on an agreementp éwveen parties. If A assaults B, or publishes
alibel concerning B, or causes B personal injur; e negligent driving of a motor car, A com-
mits a tort and is liable to be sued by B in cnr’ Q“oceedmgs In these cases the claimant’s dam-
ages will almost always be assessed on t}\e"‘\m \5i50f the loss sustained in consequence of the tort.

One purpose of the law of trus @x v provide redress for breaches of trust. A breach
of trust occurs where someone Qholds property as trustee for another fails to carry
out the duties of his office, fdr example by making an improper investment or wrongfully
converting the trust property 1 5 his own use. He is then civilly liable to make good the loss
occasioned to those o1 thse behalf the property was held.

1.5 The foregom%q\{g unt of civil wrongs should be sufficient to indicate the two important
respects in whickshey differ from crimes. In each instance the wrongdoer's liability is based
(with veryli ed exceptions) on the loss which the wrongdoer has occasioned, and in each
instance % is brought into play (and proceedings can be discontinued) at the option of
the injured party. Generally speaking, no one can be obliged to sue for damages for a breach
of contract, a tort or a breach of trust. On the other hand, where a crime has been committed,
the wrongdoer is liable to punishment, which is a very different thing from being ordered
to compensate the victim of the wrong,®> and as a general rule a criminal prosecution may
proceed although the victim has been fully compensated and desires it to be discontinued.*

2 It is possible for a prosecution for most offences to be instituted and conducted by a private individual on
behalf of the Crown, but this is rare. Prosecutions for some offences can only be instituted by or with the con-
sent of the Attorney General or the Director of Public Prosecutions (in effect the Crown Prosecution Service of
which the Director is the head).

* If a convicted person is ordered to pay a fine, this is paid to the State and not to the victim. However, the
criminal courts have power to order, instead of or in addition to the punishment imposed, that a convicted
person pay compensation to the victim.

* Smith v Dear (1903) 88 LT 664.



1.8 THE PURPOSES OF THE CRIMINAL LAW | 3

1.6 Asalready indicated, the same conduct may be both a civil wrong and a crime. There
are many cases in which someone who commits a tort is also guilty of a crime. Assaults
and collisions between vehicles are two out of numerous examples. Where a crime is also
a civil wrong, criminal and civil proceedings may usually take place concurrently and the
one is normally no bar to the other.

An exception of general importance to this rule is that, where criminal proceedings are
taken in a magistrates’ court in respect of an assault or battery by or on behalf of the victim
(ie a private prosecution), civil proceedings in respect of it against the defendant are barred
if the defendant obtains the magistrates’ court’s certificate of the dismissal of the complaint
or, having been convicted, undergoes the punishment imposed.® A certificate of dismissal
must be issued if the magistrates decide that the offence is not proved, or if proved is so
trifling as not to merit any punishment.

1.7 The principal criticism of the definition of a crime for the purposes of the law of
England and Wales set out in para 1.3 is that it fails to indicate what types.o duct are
included in the category of crimes. The answer is that a definition is n }\h same thing
as a description; its aim is simply to draw attention to the features w/h?Qf‘a‘istinguish that
which is being defined from other things of the same kind. In an e(}ht, it is impossible
to find a concise formula which will cover every kind of crimin?(o aduct. As Lord Atkin
said in 1931 in Proprietary Articles Trade Association v A-@ far Canada,® “The criminal

N
quality of an act cannot be discerned by intuition; nor cap\i{_;‘e discovered by reference to

any standard but one: is the act prohibited with penal¥'ssequences?’

o OO
AN
N

The purposes of the cr@@\.:]al law
\

1.8 Views vary as to a precise list of pui ﬁbses of the criminal law but the list contained
in the American Law Institute’s Mjodet Penal Code, first published in 1962,” commands a
good deal of support® since it rqé}%s the fine balance between the punishment of offensive
behaviour and the exercise Q\C’ vidual autonomy:

-

]
‘(a) to forbid an iekn't conduct that unjustifiably and inexcusably inflicts or threatens
substantial hatm to individual or public interests;

(b) to subject to public control persons whose conduct indicates that they are disposed
to commit crimes;

(c) tosafeguard conduct that is without fault from condemnation as criminal;
(d) to give warning of the nature of conduct declared to be an offence;

(e) to differentiate on reasonable grounds between serious and minor offences’

> Offences Against the Person Act 1861, ss 44 and 45. ¢ [1931] AC 310 at 324.

7 Proposed Official Draft, Art 1, 1.02(1). The Code has been adopted by a number of states in the USA.

8 But see Robinson “The Modern General Part — Three Illusions’ in Criminal Law Theory (2002) (Shute and
Simester (eds)) 79 for criticism.
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A constant question in reading this book should be the extent to which our criminal law
satisfies these purposes.

The courts of criminal jurisdiction

Key points 1.2

There are two types of courts where cases against persons accused of criminal offences are
heard in the first instance. One is a magistrates’ court; the other is the Crown Court. Figure
1.1 shows the outline of the structure of trial and appellate courts of criminal jurisdiction
and the following paragraphs explain this, beginning at the bottom.

5%, :
Court of Appeal \'&“ou’s Bench Division
Criminal Division 2 of the
;, Q\J High Court
A \\ A Case Case
) \ stated stated
(‘ ¢
€ “ Court A
Trial on indictment " 3 Appeal by rehearing
Jury { No jury
\ Sendin,
‘{\J ding
SN for trial

’, Sending for trial Summary

.&k.
Q proceedings trial

Magistrates’ court

No jury

Appeal >

Figure 1.1 The Criminal Courts in England and Wales

Magistrates’ courts

1.9 Magistrates’ courts have two functions in criminal matters. The first is that of a court
of summary jurisdiction, which determines cases without a jury. Over 95 per cent of
all criminal cases which come before the courts are determined by magistrates’ courts.
Leaving aside the special provisions relating to defendants under 18, magistrates’ courts
deal with two types of offence under this jurisdiction:
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o Summary offences These are offences which, if committed by an adult, are by statute
triable only summarily (ie without a jury in a magistrates’ court).” They comprise a
large number of relatively minor offences, such as assault, battery, wilful obstruction
of a constable in the execution of his duty and taking a conveyance without authority,
as well as a host of regulatory offences.'

o Offences triable either way These are offences, such as fraud and unlawful wounding,
which, if committed by an adult, are triable either in the Crown Court on indictment'! or
summarily in a magistrates’ court.'? The following procedure applies when the defendant
(D) appears or is brought before a magistrates’ court charged with an either-way offence.

If D indicates an intention to plead guilty to the either-way offence, the magistrates’
court proceeds straight to sentence (or commits D to the Crown Court for sentence, if
the magistrates’ court considers that the Crown Court - which has greater sentencing
powers — should deal with D).

If D indicates an intention to plead not guilty, ‘allocation of trial pr ings’ are
held to determine whether the offence should be tried by the magis(t.r::\ks court or in
the Crown Court. In the light of the representations made and 9&(\9‘information as
to D’s previous convictions (if any), the magistrates’ court m de'\tide that the case is
so serious that it should not try it. If it decides that Crown (?Q trial is not necessary;,
it cannot proceed to summary trial without D’s consent.&S™¢e D has the right to elect
trial in the Crown Court. 2‘ '

In cases of serious or complex fraud or of chiid<&buse, these provisions can be
short-circuited by the service of a notice by the] Q‘g}cor of Public Prosecutions (or cer-

A

tain other people in the case of fraud), in whici. & se D must be sent to the Crown Court.

K

The second function of a magistrates’ cc\&nates to sending D to the Crown Court
for trial where an offence triable only n}u‘lctment (ie only in the Crown Court), such
as murder, manslaughter, rape or robbe17, is involved or where an offence triable either
way is not to be tried in a magist %es court. Sending for trial is a necessary preliminary
in most cases to a trial in the ?};n Court. In sending for trial proceedings, the magis-
trates’ court does not considéi¥e evidence against D; it must send D for trial regardless
of whether there is enog:?}ndence on which a reasonable jury could find D guilty. The
magistrates’ court ines the Crown Court location to which D is to be sent, and
whether to send D in%ustody or on bail. It can also make orders to ensure that the evi-
dence of a prosecution witness is available to the Crown Court where the witness will not
voluntarily provide it.

1.10 A magistrates’ court must normally be composed of at least two lay magistrates
unless a specific exemption applies. The maximum number is three.

The jurisdiction of a magistrates’ court may also be exercised by a legally qualified
District Judge (Magistrates’ Courts), or any other judge qualified so to act, sitting alone.

° Interpretation Act 1978, Sch 1. If it is one of the handful of offences listed in the Criminal Justice Act 1988,
s 40 an offence normally triable summarily only may be tried on indictment in the Crown Court if it is linked
with an indictable offence charged in the indictment: see paras 7.35 and 10.114 for examples of these offences.
10" As to regulatory offences, see para 1.42.
' The indictment is the formal legal document containing a list of the charges against a defendant in the
Crown Court.
12 Interpretation Act 1978, Sch 1.
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Lay magistrates are not required to possess any legal qualifications: for legal advice they
rely on a justices’ clerk or a member of the clerk’ staft who is an authorised legal adviser.

1.11 There are special provisions in respect of defendants under 18. Nearly all prosecu-
tions of those under 18 are conducted in youth courts in less formal proceedings before
a District Judge (Magistrates’ Courts) or a bench of two or three lay magistrates of whom
normally at least one must be a man and one a woman.

The Crown Court

1.12 The Crown Court has exclusive jurisdiction over all offences which are triable only
on indictment and over any offence triable either way which has been sent to it for trial.
The following judges sit in the Crown Court: High Court judges, Circuit judges, Recorders
(who are part-time judges), District Judges (Magistrates’ Courts \Qld ‘qualifying judge
advocates’ (who normally act as judges in the armed forces legal m).

If D pleads not guilty in the Crown Court the case is tried byjudge and jury.”* It is for the
jury to determine the facts and whether or not D is guilty o "hey will do so on the basis
of a direction from the judge on the relevant law. ¢

Another function which the Crown Court has is%c hear appeals from magistrates’
courts. Juries are not used in these cases, but the ; , @\} sits with magistrates (the maximum
number being four). Only D may appeal.'* Z\‘vt)peal may be against sentence or (but
only if D pleaded not guilty) against conyiy t\'}l on a point of fact or of law (or of both).
An appeal to the Crown Court agamsroar.'ylctlon takes the form of a complete rehear-
ing. Where an appeal is founded opral int of law alone it is usually thought preferable
to appeal by case stated to the Q Q ench Division of the High Court, dealt with later.

The Crown Court also deal "1 cases where a magistrates’ court commits for sentence
someone who has pleaded gu g ‘fo, or been found guilty of, an offence triable either way, on the
ground that its sentencin %DO vers are inadequate. These cases are heard by a judge sitting alone.

Appellatci_;;\\zu rts
Queen Q&lch Division of the High Court

1.13 Judges in this Division hear appeals by case stated on points of law or jurisdiction
from magistrates’ courts and from the Crown Court when that court has heard an appeal
from a magistrates’ court. Either side may appeal. Cases are dealt with by the Administrative
Court, which is part of the Queen’s Bench Division. They are heard by a single judge or by
a Divisional Court. A Divisional Court consists of two (or sometimes three) judges, one of
whom is usually a Lord Justice of Appeal, ie a member of the Court of Appeal. An appeal
by case stated simply consists of hearing legal argument and a decision on that basis. There
is no rehearing of the facts and witnesses.

'3 Exceptionally, under the Criminal Justice Act 2003, Pt 7 a judge may permit a trial without a jury in a case
of potential or actual jury tampering.

4 A case where D has been convicted by a magistrates’ court may be referred to the Crown Court by the
Criminal Cases Review Commission, in which case it is treated as an appeal by D against conviction or sentence
or both, as appropriate.
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1.14 Judges in the Queen’s Bench Division also deal with claims by a ‘person aggrieved’
for judicial review in relation to the jurisdiction of the Crown Court other than its jurisdic-
tion in matters relating to trials on indictment, and in relation to magistrates’ courts. As in
an appeal by case stated, the court simply hears legal argument and decides on that basis.
It is not concerned with the correctness of the decision on its merits but with whether it
was lawfully, reasonably and proportionately reached. Claims for judicial review are not
appeals as such. Consequently, they do not appear in the chart in Figure 1.1.

Like appeals by case stated, judicial review cases are dealt with by judges sitting in the
Administrative Court. Permission from a single judge is required before a claim for judi-
cial review can be made. If it is granted, a claim for judicial review may be heard by a single
judge or a Divisional Court.

In cases where the facts are involved the appropriate course is to appeal by case stated,
so that they can be set out in the ‘case stated.

Criminal Division of the Court of Appeal ,\(b

1.15 The most important function of the Criminal Division is to he?“ %peals from the
Crown Court by D against conviction or sentence or both. Suc onl to the Court of
Appeal may only be brought with its leave or with a certificate fI%Q: e trial judge that the
case is fit for appeal. In the case of an appeal against conv1ct W hie court must allow the
appeal if it thinks that the conviction is unsafe; otherwis w st dismiss the appeal.

A case where there has been a conviction in the \\1 Court may be referred to the
Court of Appeal by the Criminal Cases Review Co}w \;\ sion, in which case it is treated as
an appeal by D against conviction or sentence 0)’ N‘l as approprlate

1.16 The Court of Appeal also hears appea g(t 2 prosecution against rulings by the trial
judge in the Crown Court (for example th here is no case to answer or that proceedings
should be stayed for abuse of process). .

Where a person has been acq %c\. on indictment of a specified serious offence, the
Court of Appeal may quash, tlr\kqulttal and order a retrial where new and compelling
evidence of guilt comes to lu\\

1.17 Under the Cri %a*,'astlce Act 1972, s 36, the Attorney General may refer to the
Court of Appeal forQ cation a point of law involved in a case in which D was acquitted
in the Crown Court. The opinion of the Court of Appeal does not affect the acquittal but
provides authoritative guidance for the future.

Under the Criminal Justice Act 1988, s 36, the Attorney General can refer a sentence
imposed in the Crown Court to the Court of Appeal if it appears to be unduly lenient. This
power exists only in relation to offences triable only on indictment and certain serious
offences triable either way. On such a reference the court may increase the severity of the
sentence.

1.18 The Criminal Division usually sits in at least three and, on occasions, as many as six
courts. By way of exception to the general requirement that cases before it must be heard
by not less than three judges, a two-judge court may hear appeals against sentence. The
court will normally consist of the Lord Chief Justice or the President of the Queen’s Bench
Division or a Lord Justice of Appeal plus two High Court judges, but a single Circuit judge
may also sit as one of the judges of the court.
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Supreme Court

1.19 Either side may appeal to the Supreme Court from a decision of the High Court
(whether by a single judge or a Divisional Court) in ‘a criminal cause or matter’ or from a
decision of the Court of Appeal (Criminal Division). The Supreme Court came into existence
in 2009. It took over the appellate functions of the House of Lords.

Appeal to the Supreme Court is only possible if the necessary conditions are fulfilled and
leave is granted either by the court appealed from or by the Supreme Court. The necessary
conditions which must be fulfilled are:

o the courtbelow must certify that a point of law of general public importance is involved; and

o either the court below or the Supreme Court must be satisfied that the point of law is
one which ought to be considered by the Supreme Court.

A point of law referred to the Court of Appeal by the Attorney General'may be further referred
to the Supreme Court, and so may a point of law involved in a sen referred to the Court
of Appeal by the Attorney General. " O\

&

1.20 The Supreme Court consists of a President, De '{L\,Eresident and Justices of the
Supreme Court, although acting judges may be appoifited, ‘Cases before the Supreme Court
are normally heard by a court consisting of five or e iudges, headed by the President or

Deputy President. s
NS —
o NN
o L3 L3 \"Q\ y
Jurisdiction SN
8
Key points 1.3 Co“

-
v

The courts of Engla‘r&l&nd Wales are only concerned with conduct which is an offence
against English law7er,to put it another way, with offences over which they have jurisdiction.

Generally, j \C\'J'on can only be exercised by the courts of England and Wales over an
offence if K/Qfﬁ committed in England and Wales (territorial jurisdiction),'s but there are
exceps here jurisdiction can be exercised over an offence committed wholly outside
England and Wales (extra-territorial jurisdiction).

A detailed examination of this matter is outside the scope of this book, but the following
should be noted.

Territorial jurisdiction

1.21 Normally, the application of the general requirement that to be an offence against
English law an offence must be committed in England and Wales is easy since either all the
essential elements of an offence occur in England and Wales or they do not, and this may be

!> In construing a statute, there is a well-established presumption that, in the absence of clear and specific words
to the contrary, an ‘offence-creating provision’ was not intended to make conduct outside the territorial limits of
England and Wales an offence triable in an English and Welsh court: Air India v Wiggins [1980] 2 Al ER 593, HL.
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true even in situations where there is a foreign element. In Treacy v DPP,'¢ for instance, it was
held by a majority of the House of Lords that a person who posts in England and Wales an un-
warranted demand with menaces addressed to a person abroad can be convicted of blackmail
because the offence is complete when the demand is posted, with the result that the offence is
wholly committed in England and Wales. Similarly, in EI-Hakkaoui," it was held that a person
can be convicted of possessing a firearm with intent by means thereof to endanger life, even
though the intention relates to endangering life abroad, if the possession of the firearm is in
England and Wales.

Partial commission in England and Wales

1.22 What is the situation where part of the essential elements of an offence takes place in
England and Wales and part abroad (including Scotland and Northern Ireland)? Until 2004,
it appeared to be the law that an offence was committed in England and Wales (and therefore
subject to the jurisdiction of the English and Welsh courts) if its final essentia ent (the
specified consequence in the case of a result crime) occurred in England and ‘:"}}e 8 but not"
if some earlier requisite act or occurrence happened in England and Walés (' the final essen-
tial element occurred outside England and Wales.* In 2004, howev: {Q,Qg'ourt of Appeal in
Smith (Wallace) (No 4)*' held that a court of England and Wales W&Q‘ have jurisdiction even
though the final essential element did not occur in England and quc 's,if a substantial measure
(ie part) of the activities constituting the offence was comrg@hfl England and Wales and it
could not reasonably be argued that there were serious réas* 2% of international comity (ie rec-
ognition of another State’s laws) why the offence shq;d \%S tried in another country.
Special rules ’\\\3\
1.23 Jurisdiction over offences of a frfﬁ" Q’nt or similar nature is subject to the provi-
sions of the Criminal Justice Act 1993, ¥ ¥, dealt with in Chapter 12.

There are also special rules relatiyg o jurisdiction over the inchoate offences of encour-
aging or assisting crime, confp' rand attempt. These are dealt with in Chapter 14.

)
Territorial limits ‘Z";\\

1.24 The territoria st of England and Wales for the purposes of territorial jurisdiction
are as follows, depending on whether or not the offence is a summary one. For the pur-
pose of offences triable only on indictment and offences triable either way, the boundary
of England and Wales is, round the coast, the outer limit of territorial waters.?? In the case
of summary offences, the boundary is where the land meets the open sea according to the
prevailing state of the tides, but tidal rivers, creeks and harbours within the jaws of the land
also fall within that boundary.”

16 [1971] AC 537, HL. 17 [1975] 2 AIL ER 146, CA. Also see Berry [1985] AC 246, HL.
8 Ellis [1899] 1 QB 230; DPP v Stonehouse [1978] AC 55, HL.

19 Unless statute otherwise provided.

2 Harden [1963] 1 QB 8, CCA; Manning [1999] QB 980, CA. 21 [2004] EWCA Crim 631.

22 Territorial Waters Jurisdiction Act 1878, s 2.

2 Keyn (1876) 2 Ex D 63 at 168, per Lord Cockburn CJ. See also Loose v Carlton (1978) 41 P & CR 19 at 34;
Anderson v Alnwick DC [1993] 3 All ER 613 at 620. Statute may provide that a particular summary offence can
be committed in territorial waters.
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Extra-territorial jurisdiction

1.25 ‘Extra-territorial jurisdiction’ refers to jurisdiction over an offence which has no
connection at all with the territory of England and Wales. The following are examples.

Various statutes giving effect to international conventions provide that the courts of England
and Wales shall have jurisdiction over offences covered by the conventions by whomsoever
and wheresoever they may be committed. One example is the Aviation Security Act 1982,
s 1 of which punishes with a maximum of life imprisonment the unlawful seizure, by force or
threats, of control of an aircraft while it is in flight, whether or not the aircraft is registered in
the United Kingdom. The Aviation Security Act 1982, s 2 makes similar provision concerning
acts of intentionally destroying, damaging or endangering the safety of any aircraft.

Other examples of extra-territorial jurisdiction are murder and manslaughter commit-
ted by a person within one of the categories of British citizenship in any country or territory
outside the United Kingdom,* and a long list of sexual offences aga&gst a person under 18
committed by a United Kingdom national or United Kingdom} ident (or someone who
is such a national or resident when the prosecution is brou%'hr;d‘x any country or territory
outside the United Kingdom.? ,Q\"

Any offence committed by a person within one of t '&,‘tegories of British citizenship
in a foreign country outside the United Kingdom i t*atle in England and Wales if, at the
time of the offence, he was an employee of the ;T{Q}n, and was acting (or purporting to

3 i 26
act) in the course of his employment. \':‘\.

o N
Jurisdiction over offences on ch(&mips and aircraft outside
the United Kingdom f\\\
S

1.26 The Merchant Shippinr(\ 5, s 281 gives the courts of England and Wales juris-
diction over an offence chargediis having been committed:

-

« byaperson withi gm of the categories of British citizenship:
- onboard e}nr} ited Kingdom ship on the high seas;
- inany for ,'\\@Jport or harbour;
- on b(y*'iﬁ\toreign ship ‘to which he does not belong’ (ie is not a crew member); or

o by a@t er person on board any United Kingdom ship on the high seas.?”

Further discussion of this and of other ship-related provisions - such as that in the
Merchant Shipping Act 1995, s 282, which deals with the rules to be applied to offences
against property or persons committed ashore or afloat outside the United Kingdom by
persons who at the time of the offence are, or have been during the previous three months,

2 Offences Against the Person Act 1861, s 9.

2 Sexual Offences Act 2003, s 72 and Sch 2 (para 9.123). 26 Criminal Justice Act 1948, s 31.

27 Although the drafting of s 281 appears to limit its provisions to offences committed under the Merchant
Shipping Act 1995 (MSA 1995), the Magistrates’ Courts Act 1980, s 3A, and the Senior Courts Act 1981, s 46A,
both inserted by the MSA 1995, Sch 13, provide that s 281 applies to other offences under the law of England and
Wales as it applies in relation to offences under the MSA 1995. ‘High seas’ in s 281 means all oceans, seas, bays,
channels, rivers, creeks and waters below low water mark and ‘where great ships go’, unless they are within the
body of a county: R v Liverpool JJ, ex p Molyneux [1972] 2 QB 384, DC.
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employed on a United Kingdom ship - is beyond the scope of this book. So is the dis-
cussion of the Civil Aviation Act 1982, s 92, which extends our criminal law to conduct
in British-controlled aircraft or United Kingdom-bound foreign aircraft?® while in flight
outside the United Kingdom.

Maximum sentences

1.27 Where an offence triable in the Crown Court, whether because it is indictable only or
triable either way, is referred to in this book, reference is made to the maximum term of im-
prisonment which can be imposed by the Crown Court on conviction before it. That term
also applies to someone committed for sentence by a magistrates’ court. Except in the case of
murder and certain other cases, the Crown Court may fine the offender instead of, or in add-
ition to, imprisoning him. There is no limit on the fines which the Crown Coqr%y impose.

1.28 Where an offence triable summarily only is referred to in this book, t}-%}o aximum sen-
tence is set out. Many summary offences are not imprisonable. Where t}a \Z‘ e the maximum
term varies from offence to offence but the maximum for any on@%‘é & is six months’ im-
prisonment;® it will be 51 weeks if, and when, an amendment ﬂ&e y the Criminal Justice
Act 2003,* comes into force. The maximum which can be i 1n;t'/\x..1 on summary conviction

}\\“ﬁa 31it will be 12 months if, and

for an either-way offence is normally six months’ imprisont
when, an amendment, made by the Criminal Justice Agi 2103, comes into force.

There are also limits on the fines which maglstraf 3§ courts may impose. The maximum
fine which they may impose on conviction of mr,\\ fences triable either way is a standard
sum, known as the ‘prescribed sum’ or stat pdximum. At the time of writing that sum
is £5,000. In the case of summary offenﬂfs' ¢ maximum fine is normally governed by the
level (on the standard scale of fines) assig*®d to the offence in question. The standard scale
is shown in Table 1.1 (correct at thxh ae of writing).*

R

*\*a\;lx. 1.1 Standard scale of fines

-

Q\ Level on scale Amount of fine
£200
£500
£1,000
£2,500
£5,000%

b A w N =

In the case of a foreign aircraft the conduct must also be an offence under the law of the foreign country.
2 Powers of Criminal Courts (Sentencing) Act 2000, s 78(1).

30 See the Criminal Justice Act 2003, ss 280 and 281.

3 Magistrates’ Courts Act 1980, s 32(1); Powers of Criminal Courts (Sentencing) Act 2000, s 78(1).

32 See the Criminal Justice Act 2003, s 282.

* Criminal Justice Act 1982, s 37; Interpretation Act 1978, Sch 1.

The Secretary of State has power to amend the amount of maximum fines.

@
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When the Legal Aid, Sentencing and Punishment of Offenders Act 2012, s 85, is brought
into force, the references to a maximum fine of £5,000 will be replaced by a reference to a
fine of any amount.

Sources

1.29 There are two main sources of English criminal law: common law and legislation.
EU law and the European Convention on Human Rights are increasingly becoming im-
portant sources.

Common law N\
&0
7%

Key points 1.4 s'\\"

Virtually all the general principles of criminal Imblllty&%be found in the common law,
ie judge-made law. On the other hand, very few C}m “cs are now governed by the com-

mon law.
2&
f NN

1.30 Common law is that part of Erg B dw which is not the result of legislation, ie it
is the law which originated in the la¥¢s'applied by the royal courts after the Norman con-
quest. These decisions of the judg®\ ed1ae to be recorded and published, and in due course
began to be cited in subsequ@ gaSes before the courts. This led to the development of the
doctrine of precedent, undei which the reported decisions of certain courts are more than
just authoritative legal th‘nents whose effect is persuasive since they can be binding (ie
must be applied) in {*Pk\quent cases.

In the context \unrts with criminal jurisdiction, it is the decisions of the Supreme
Court (or the Jidyse of Lords), the Court of Appeal (Criminal Division), a Divisional Court
ofthe Q ench Division of the High Court and a judge sitting in the Administrative
Court of that Division which have binding effect. Whether or not such a decision is bind-
ing in a particular case depends on the relative standing of the court which made the
decision and the court in which that decision is subsequently cited. The reason is that the
doctrine of precedent depends on the principle that the courts form a hierarchy which, in
the case of courts with criminal jurisdiction, is in the following descending order: Supreme
Court (or House of Lords); Court of Appeal (Criminal Division); Divisional Court of the
Queens Bench Division; a judge in the Administrative Court; Crown Court and mag-
istrates’ courts. The basic rule is that a decision by any of the courts above the Crown
Court is binding on those courts below that in which it was given. On the other hand,
the Supreme Court is not bound by its own decisions or those of the House of Lords, nor
is a judge of the Administrative Court bound by decisions of other High Court judges,
although in both cases the previous decision will normally be followed. In comparison, the
Court of Appeal and a Divisional Court are bound by their own previous decisions, except
in a number of defined exceptional circumstances.
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It is not every part of the judgment of an appellate court which constitutes the ‘decision’
for the purposes of the doctrine of precedent but only the reasons or principles applied by
the appellate court in resolving an issue before it (the ‘ratio decidendi’). Other statements
on the law by the appellate court which are not necessary to the resolution of an issue
before it (‘obiter dicta’) can never constitute a binding precedent, although they may be of
persuasive authority for subsequent cases, their strength depending on the eminence of
the court.

In terms of trial in the Crown Court, it must be borne in mind that it involves trial by
jury,® and, subject to D’s right of appeal, their verdict is final. The jury are subject to the
trial judge, who directs them on the relevant law. The trial judge’s directions on the law do
not constitute a binding precedent for the future, and are not even of persuasive authority
unless the judge is a High Court judge.’ It must be emphasised that, in such a case, the
principles enunciated by the High Court judge must be ascertained solely by reference
to his words and without reference to the verdict of the jury, which may have.been unex-
pected by the judge, or even contrary to his direction on the law. 4

Reference will occasionally be made to decisions of the Judicial Corg@;}te of the Privy
Council, which is the final court of appeal from the British depengg\f‘:v&rritories and cer-
tain Commonwealth countries. Except in the most exceptionak¢iftvinstances, decisions
of the Judicial Committee do not bind English courts but are Pf\:n\y strong persuasive au-
thority. Reference will also be made to decisions by appellf;{\~)urts in Northern Ireland,
the Commonwealth or the United States. Such decisiq&wykf'bf persuasive authority only.

AN
N\
Common law offences N
1.31 From the twelfth to the fourteent @%S the judges elaborated the rules relating
to the more serious offences which carr; be known as ‘felonies. In the fourteenth cen-
tury less serious offences known lateisas ‘misdemeanours’ were similarly evolved. A few

misdemeanours were subsequent&&‘reated by the rulings of the judges in particular cases
and by the Court of Star Cham%eéy; ‘After the Restoration some of the latter were developed

by the judges, who alwayg;\‘\\}acd the right of defining certain acts as misdemeanours,
although they never ted to do so in the case of felonies. However, in modern times

statute has played a‘preponderant part in the criminal law. As a result of the abolition of
many common law offences by statute, often accompanied by their replacement by statu-
tory offences, fewer than 20 offences now exist at common law. Their definition cannot be
found in an Act of Parliament, but must be sought in the rulings of the judges.

Where conduct falls within the ambit of a statutory offence as well as the ambit of a
common law offence it should be prosecuted as the statutory offence unless there is good
reason for doing otherwise.”

3 For an exception, see para 1.12,n 13.

% X Ltd [2013] EWCA Crim 818. Contrast the view of Ashworth “The Binding Effect of Crown Court
Decisions’ [1980] Crim LR 402.

3 Rimmington; Goldstein [2005] UKHL 63.See also Dady [2013] EWHC 475 (QB); Akpom [2013] All ER (D)
273 (Nov), CA. The avoidance of a time limit, of a particular defence or of a maximum penalty which applies to the
statutory offence cannot ordinarily amount to a good reason: Rimmington; Goldstein. The rule referred to in the
text does not apply if Parliament has expressly retained the common law offence: Dosanjh [2013] EWCA Crim 2366.
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Prima facie, not only the definition of the offence itself but also the punishment to be
awarded is contained in the common law, but several statutes prescribe specific punish-
ments for certain common law offences. For example, murder is an offence at common
law; in no statute is there to be found a definition of it, but by reason of the wealth of judi-
cial pronouncements it is possible to construct a comprehensive definition of the offence.
The punishment for murder is, however, governed by statute; it is a mandatory sentence
of life imprisonment. Manslaughter also remains an offence at common law; imprison-
ment for life is laid down as the maximum punishment by statute but, by way of contrast
with the case of murder, a lesser sentence of imprisonment, a fine or even a conditional or
absolute discharge is possible. Other examples of common law offences described in this
book are public nuisance and conspiracy to defraud, for the first of which the punishment
on conviction on indictment is still prescribed by the common law.

Where the punishment for a common law offence is not laid down by statute, the judge
may sentence D to be imprisoned for a period or fined an amoury \( both, to be fixed at
the judge’s discretion.?® In theory, this could lead to some very m lous results because,
in the case of a common law offence for which no ma)(lmgp(}t Araishment is provided by
statute, the court could impose a longer sentence than it cof, Q}m the case of a more serious
offence, the punishment of which is dealt with by st x tere is, however, an overriding
requirement that the punishment should not be e}ax\ ve, and there is no reason to sup-
pose that the present rule gives rise to any 1n]us‘y e\u practice.

General principles of crlrr’jal liability

1.32 The common law remains th @\;1 ce of virtually all the general principles of crim-
inal liability. Examples of such Q 2s are the defences of insanity and duress (whether
by threats or of circumstan es,\und the rules concerning participation in crime. These
general principles apply to gficAces in general (although they do not always apply to every
offence). In particular, § Hex a new offence is created by legislation, it is assumed that they
apply to that offeq?q;; ess the contrary is indicated.
A
Limit%udicial law-making

Key points 1.5

Although the judges have the power to make law, they do not have power to create new
offences or to widen existing offences so as to make punishable conduct of a type not pre-
viously punishable.

1.33 Historically, the theory underlying the development of the common law was that new
cases simply illustrated the application of existing doctrine to varying facts, or, in other words,
that the role of the judge was to discover and declare what the law already was, not to make it.

3% Morris [1951] 1 KB 394, CCA, approved by the House of Lords in Verrier v DPP [1967] 2 AC 195, HL.
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In the last 40 years or so the position has changed. It has become generally recognised
that judges do make law. As Lord Reid, one of the greatest judges of the twentieth century,
said in 1972, “‘We do not believe in fairy tales any more. So we must accept the fact that for
better or worse judges do make law’** The judges’ power to make law is, however, limited.
It does not permit the judicial extension of the criminal law by the creation of new offences
or the widening of existing ones.

Until modern times, the judges did reserve the right to create new offences under the
guise of declaring what the law already was. However, in 1972, the House of Lords in
Knuller (Publishing, Printing and Promotions) Ltd v DPP*° unanimously rejected the ex-
istence of a residual power vested in the courts to create new offences. It also rejected
a residual power so to widen existing offences as to make punishable conduct of a type
not hitherto subject to punishment. In 2005, these points were reaffirmed in Rimmington;
Goldstein.*' The next year, in Jones,** Lord Bingham (with whose speech Lords Rodger
and Carswell agreed) stated that it had become an important democratic principle in this
country that it is for Parliament, and not the executive or the judges, to de¢ide’what con-
duct should be treated as lying so far outside the bounds of what is agc@;tﬁble in our so-
ciety as to attract criminal penalties. /‘Q

1.34 The judicial creation of offences is open to the followingfﬁ@ r objections:

o there is a danger that the creation of new offences unﬁ‘u\kéle guise of developing old
law promotes uncertainty concerning the extent Qf&*:gal rule; and
NG

« the existence of a judicial power to create new Q’S}Jces would contravene the prin-
ciple that no one should be punished for acts «'&\.th}were not criminal when they were
performed. This principle, the ‘principl ‘ﬁ\}m-retroactivity’, forms part of what is
called the ‘principle of legality’ or ‘t ‘Cy tlaw’

Another part of the principle of legality: is the ‘principle of legal certainty’* according to
which those subject to the law mysy be able to ascertain what the law is and therefore to
foresee any legal consequencg@%articular actions, rather than being taken by surprise
after the event. The princ'in"\\\et legality is even more important from the point of view
of the liberty of the sug)@t chan other principles, such as those embodied in the doc-
trine that D’s cond st be voluntary or in the rule that guilt must be proved beyond
reasonable doubt. The principle of legality is enshrined in the European Convention on
Human Rights (ECHR), Article 7 which provides that ‘No one shall be held guilty of any
criminal offence on account of any act or omission which did not constitute a criminal
offence...when it was committed’

These objections are equally applicable to the judicial extension of existing offences so as
to make punishable conduct of a type not hitherto subject to punishment.

1.35 Thereisa fine line between widening existing offences so as to make punishable con-
duct of a type hitherto not punishable and the clarification and application of established

3 “The Judge as Law Maker’ (1972) 12 JSPTL 22. 40 11973] AC 435, HL.

41 [2005] UKHL 63. Just as the courts have no power to create new offences, so they have no power to abolish
existing offences; that is a task for Parliament: ibid.

42 [2006] UKHL 16 at [29]. # Otherwise known as the ‘principle of fair warning’.
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offences to new circumstances within their scope. The House of Lords in Knuller rec-
ognised that the latter was permissible. This is a view shared by the European Court of
Human Rights which has interpreted the ECHR, Article 7 as not outlawing the gradual
clarification of the rules of criminal liability through judicial interpretation from case to
case, provided that the resultant development is consistent with the essence of the offence
and could reasonably be foreseen.* This may seem to be an appropriate way of resolving
any tension which might otherwise exist between the principle of non-retroactivity and
the need for the law to develop so as to be responsive to changing social conditions, but the
fact remains that the law can always be changed by Parliament and legislative changes can
always be prospective, whereas judicial changes are retrospective.®

The question of where the ‘fine line’ referred to is to be drawn was raised by the deci-
sion in 1991 of the House of Lords in R,* a decision subsequently given statutory effect,
that a husband could be convicted of raping his wife if he had sexual intercourse with
her without her consent. This involved the abolition of the pre proposition of law,
formulated in the eighteenth century, whereby a husband could @E)e so convicted. That
proposition, which had been subjected to a number of limjteg ‘\ceptlons in the 1940s to
1970s, was based on the notion that a wife was a subs rv}:ﬂ\ Chattel of her husband and
by marriage gave her irrevocable consent to sexual*n Hurse with him. The House of
Lords held that, since that notion was now clearly tyza: Mcptable, the proposition should be
held no longer to be applicable. There is a strongsase ior saying that this decision involved
an impermissible widening of the offence sg, v make punishable conduct of a type not
hitherto punishable, rather than simply bet! \g«m application of the offence to new circum-
stances (the changed social position of} v \e &Y within its scope. Subsequently, the European
Court of Human Rights in SW a Qs v United Kingdom*” had to consider a complaint
that the House of Lords’ decisio Qn violation of the ECHR, Article 7. The Court held
that Article 7 had not been 0111 avened. Its reason was that there had been an ‘evident
evolution’ of the law in the dedisions of the English courts which was consistent with the
essence of the oﬂence it was reasonably foreseeable to the complainants (if necessary,
with legal advice) thﬁk court might embark on the adaptation of the offence in question.
This bold decisic ‘m icates that decisions which appear to change the law are unlikely to
contravene C¢le 7, unless the development was unforeseeable.

H@ t Lords’ decision in R can be contrasted with its decision in Norris v
Govern of the United States of America*® where the House of Lords reiterated the im-
portance of the principle that the courts do not have power to create new offences or to
widen existing ones so as to make punishable conduct of a type not hitherto subject to
punishment. The question before the House was whether an agreement for price-fixing
constituted the common law offence of conspiracy to defraud, there being no previous
decision which even suggested that it did unless there were aggravating elements (notably
misrepresentation and deception) bringing the agreement within the existing boundaries

4 SW and CR v United Kingdom (1995) 21 EHRR 363, ECtHR.

# By way of exception, in a wholly exceptional case where it is in the interests of justice to do so, the Supreme
Court may declare that one of its decisions is not to operate retrospectively: Re Spectrum Plus Ltd [2005] UKHL 41.

46 1992] 1 AC 599, HL. See Giles ‘Judicial Law-Making in the Criminal Courts: The Case of Marital Rape’
[1992] Crim LR 407. For another example, see Tan [1983] QB 1053, CA.

77 (1996) 21 EHRR 363, ECtHR. 48 [2008] UKHL 16.
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of conspiracy to defraud. The House of Lords held that such an agreement could not con-
stitute a conspiracy to defraud unless there were such aggravating elements; it would be
wrong to extend the offence of conspiracy to defraud to cover price-fixing agreements in
themselves. It distinguished SW and CR v United Kingdom, on the ground that the exten-
sion of the law of rape to cover sexual intercourse by a husband with his non-consenting,
cohabiting wife was the culmination of a gradual change in the law of marital rape. Thus,
the extension had been reasonably foreseeable at the time of the conduct in question,
whereas it would not have been so foreseeable in respect of an extension of conspiracy to
defraud to cover price-fixing agreements (such an extension only having been first sug-
gested in an article long after the conduct in question).

1.36 The introduction by judicial decisions of new defences, or the development of exist-
ing defences to meet new circumstances, is not open to the same objections as advanced
earlier, since this favours the defendant. In terms of new defences, Lord Mus({said this

in Kingston,* where the House of Lords refused to recognise a defence.ofb. oluntary
. . . (4
intoxication: g

72N

&
T suspect that the recognition of a new general defence at commo “Q‘?&Z‘by judicial de-
cision] has not happened in modern times. Nevertheless, the crififixalaw must not stand
still, and if it is both practical and just to take this step, and if j}{ncl decision rather than
legislation is the proper medium, then the courts should y",\\‘s deterred simply by the
novelty of it’ AN ~

o LN

Despite Lord Mustill’s first sentence, it would see;’:Q raf the defence of duress of circum-

stances, described in Chapter 16, is a new defénie recognised in modern times by judi-

cial decision. With this it is interesting to c\ ast the refusal by the House of Lords in

Clegg™ to introduce a partial defence ¢f ¢xeCssive self-defence to murder, which would

have reduced that offence to manslaugite?. Lord Lloyd, with whose speech the other Law

Lords agreed, said: k \

‘T am not averse to judges &{@ping law, or indeed making new law, when they can see
their way clearly, even v questions of social policy are involved...But in the present
case I am in no do %‘your Lordships should abstain from law-making. The reduction
of what would othéx§vise be murder to manslaughter in a particular class of case seems to
me essentially a matter for decision by the legislature, and not by this House in its judicial
capacity’™

Parliament has now introduced a provision which will achieve such a reduction in some
cases of excessive self-defence, as will be seen in Chapters 8 and 16.

1.37 In C v DPP,>* where the House of Lords refused to abolish the common law rebut-
table presumption that a child aged 10 to 13 was incapable of committing an offence, Lord
Lowry, with whom the rest of the House of Lords agreed, stated that judicial law-making
should be approached by the courts on the following basis:

49 [1995] 2 AC 355 at 375. %0 [1995] 1 AC 482, HL. 51 Ibid at 500.
52 [1996] AC 1. See para 15.3.
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‘(1) if the solution is doubtful, the judges should beware of imposing their own remedy;
(2) caution should prevail if Parliament has rejected opportunities of clearing up a known
difficulty or has legislated while leaving the difficulty untouched; (3) disputed matters of
social policy are less suitable areas for judicial intervention than purely legal problems; (4)
fundamental legal doctrines should not be lightly set aside; (5) judges should not make a
change unless they can achieve finality and certainty’*

The common law presumption was subsequently abolished by statute, as explained in
para 15.3.

Textwriters

1.38 Incriminal law, as in other branches of English law, statements in textbooks and art-
icles in legal journals have no binding force. This means that a co not bound to apply
them in the same way as it must follow the directions containedi'\fl\s tatute or the principle
to be inferred from a decided case. AL,

Nevertheless, some mention should be made of ce ngrks which are treated with
great respect by the judges. To go back only so far as ?Q sventeenth century, the writings
of Sir Edward Coke (d 1634) are as important in thésp‘mere of crime, which is dealt with in
his Third Institute, as in other branches of the gﬁ’«h’lere is also the statement of the crim-
inal law of a slightly later period in the unfin®=d History of the Pleas of the Crown by Sir
Matthew Hale (d 1676). ., f\"\\

In the eighteenth century, Sir Mich: "&\ﬁ{er (d 1763) left a valuable set of reports with
notes and appendices entitled Crow@ , while Hawkins (d 1746) wrote a treatise on Pleas
of the Crown which was used by @ illiam Blackstone (d 1780) in the compilation of the
fourth book of his Commentaiig®, which deals with criminal law. Finally, Sir Edward Hyde
East (d 1847) published a gerieral treatise on criminal law, known as Pleas of the Crown, in
1803; this book is rega Qi as the successor to the treatises of Coke, Hale and Foster.

All these works afe’segarded as of persuasive authority on the law as it stood when they
were written. Sgr&ika‘ of the standard works of the nineteenth century have been re-edited
and, altho %:‘,y are not authoritative in any strict sense of the word, some of them are
still reliethon. They include Stephen’s Digest of the Criminal Law and Archbold’s Pleading,
Evidence and Practice in Criminal Cases. Modern works which are frequently quoted include
Smith and Hogan'’s Criminal Law, Smith’s Law of Theft and Blackstone’s Criminal Practice.

The increasing importance of writers is shown by the following quotation from the
speech of Lord Mustill in A-G’ Reference (No 3 of 1994):*

‘Before leaving this part of the appeal I would acknowledge the extensive citation by counsel
of passages from learned writers, present and past. There is no space to name them all
here. All have proved valuable, even if not all of the opinions expressed have been adopted.
Notwithstanding the strong practical character of the criminal law it has over the years
gained immeasurably from systematic analysis by scholars who have had an opportunity
for research and reflection denied to those immersed in the daily life of the courts. I hope
that the practice of drawing on these materials will be continued and enlarged’

3 Ibid at 28. * [1998] AC 245 at 262.
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Legislation

Key points 1.6

Statute is the principal source of specific offences. The source of many minor offences, how-
ever, is to be found in subordinate legislation. Offences created by statute or subordinate
legislation are known as statutory offences.

Statute

1.39 The vast majority of offences are defined and regulated by statutes, ie Acts of the
United Kingdom Parliament which have been duly passed through both Houses and
received the Royal Assent,” or by subordinate legislation. There are at least 70flindictable
offences (ie offences triable in the Crown Court); all but the small number.h mmon law
offences are regulated by statute. All summary offences, of which thergoa *¢>stimated to be
well over 10,000, are regulated by statute or by subordinate legisla

§1nstances of serious

1.40 Statute may create an entirely new offence. There ar m
offences being created by statute, from time to time in the,l"\\,‘y of the criminal law, to
punish acts which were not previously punishable. It Js:\‘::ne sphere of the less morally
reprehensible offences, however, that Parliament has ke *most active.

Apart from the creation of new offences by stat,utql\ s also necessary to bear in mind,
in order to have a full and proper understandw,;;; the criminal law, that many offences

. . . LN\
which now exist by virtue of statute were or, 'y common law offences.

1.41 It follows from what has been s(‘;ﬂq;‘c in England and Wales we have no single
Criminal Code such as exists in mosi<ountries. The result is that, with the exception of
common law offences and those Qated by subordinate legislation,* the criminal law of
England is contained in a ranf\ § statutes. The Offences Against the Person Act 1861,
for example, covers a varle\\L offences which are broadly defined as being committed
against the person, 1nc\ 1g such crimes as wounding with intent to do grievous bodily
harm, administerin§ poison, using explosives, assaults, bigamy and abortion. The Theft
Act 1968 and the Criminal Damage Act 1971 cover most offences against property. The
Sexual Offences Act 2003 covers all but a few sexual offences.

1.42 In addition to Acts of the kind mentioned in the last paragraph, there is a large
number whose main object is to regulate particular activities such as the sale of food or
other trading activities, health and safety at work, public health, environmental matters
and other public welfare matters, but which contain offences aimed at those carrying out
a particular business or activity (rather than the public in general) for which punishments

% Since 2011, the National Assembly for Wales has had power to enact Acts of the National Assembly for
Wales, made under the Government of Wales Act 2006, Pt 4 and Sch 7, which require Royal Assent and only
apply in relation to Wales, on any matter within its legislative competence. That competence is limited to 20
devolved areas, which include the environment, food safety, health and health services, aspects of social welfare,
and town and country planning.

¢ Para 1.43.
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are prescribed. They are not essentially concerned with the criminal law, but they certainly
create offences (known as regulatory offences) and as far as they do so must be regarded
as one of the sources of the criminal law. This already large category is increasing because
in modern times the State has assumed the responsibility for controlling and curtailing a
range of activities which previously anyone was free to undertake.

Subordinate legislation

1.43 A statute may give power to some body such as the Queen in Council, a government
minister or a local authority*” to make regulations and prescribe for their breach.

This method of creating minor criminal offences is much easier than enacting a statute.
It is not new but is of increasing importance. In modern times most newly created offences
are created by subordinate legislation. A good example of the powex to create offences by
subordinate legislation is that of the Secretary of State for Transp; der the Road Traffic
Acts to make regulations. Acting under this power, regulatigsis have been made which
cover a very large number of different subjects, contraventi Q\Sf which is an offence. Such
matters as the efficiency of brakes and the use of car Q.o Lire to be found not in the Acts
themselves, but in the regulations. \

Subordinate legislation made under statutor; ers, otherwise known as delegated
legislation, is essentially of two kinds in Eng’ ‘/ and Wales. The more important kind
are Orders in Council made by the Queensg\ ouncil and regulations made by Ministers.
Generally, these must be made by statutn’mb bstrument and are subject to the rules govern-
ing publication and procedure co Yin the Statutory Instruments Act 1946. The con-
siderable number of offences cre Q tatutory instrument are almost wholly regulatory.
Frequently they are punishable e m imprisonment if the court thinks it appropriate. The
other kind of subordinate l¢gtation, byelaws, are made by local authorities and certain
other bodies authorised\iy: statute and require ministerial confirmation. As from a day
to be appointed, byflkA made under specified statutory provisions by a Welsh county
council or countysQreugh council or certain other bodies in Wales will not require minis-
terial conﬁrm 107> Although general in operation, byelaws are restricted to the locality

or underQ{g 0 Wthh they apply.

The increase in statutory offences

1.44 The amount of criminal legislation has increased in modern times. The most com-
mon reason for this is the increasing burden of implementing EU measures or a treaty
obligation. Another reason is the increasing number and extent of regulatory systems. A
third reason is that increasingly Parliament has tended to respond to a perceived social

%7 In 2010, the Law Commission estimated that there were over 60 national regulators with power to make
criminal law, alongside trading standards authorities and 486 local authorities: Law Commission Criminal
Liability in Regulatory Contexts (2010) Law Com Consultation Paper No 195, para 1.21.

% Local Government Byelaws (Wales) Act 2012, s 6, an Act of the National Assembly for Wales.
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problem by making its manifestation an offence, sometimes to limited, if any, effect.
Since 1990, for example, a range of offences has been introduced to deal with raves,
collective trespasses, stalkers, keepers of dangerous dogs and squatters in residential
buildings.

In 1969, Halsbury’s Statutes, a leading collection of statutes, contained 800 pages in
its Criminal Law section; in 2011 it contained 5,250 pages. Estimates® vary but at their
most conservative they indicate that well over 3,000 offences were created in the ten-year
period 1997-2007. In 2010, the Coalition Government committed itself to introducing
a new mechanism to prevent the proliferation of unnecessary new criminal offences by
creating a gateway to scrutinise all legislation containing criminal offences and by publish-
ing annual statistics on the number of new offences. Guidance contained in the Coalition
Government’s Criminal Offences Gateway requires civil servants to get ‘Gateway clearance’
if they propose to use legislation to create a new offence, repeal, re-enact or amend an
existing offence, or create an enabling power providing for the creation or (%ension of
criminal offences in subordinate legislation. The Secretary of State for ]ustjd& l approve
proposals only if satisfied that the proposed offences are necessary. §1{}ﬁdependent re-
search project® has indicated that this appears to be reducing the preyfe-ation of offences
in England and Wales. i\"'

In its paper Criminal Liability in Regulatory Contexts,® the}<~\30mmission has provi-
sionally proposed that: 7o\

O

o The criminal law should only be employed to de "{::ﬂ wrongdoers who deserve the
stigma associated with criminal conviction Beg 5e they have engaged in seriously
reprehensible conduct. It should not be ui\& as the primary means of promoting
regulatory objectives. D \

o Harm done or risked should be reéfr.\Q as serious enough to warrant criminalisa-
tion only if: N2
- in some circumstances (notjust extreme circumstances), an individual could justi-
fiably be sent to prison ;mQ rst offence, or
- an unlimited fine is ‘r‘q@ssary to address the seriousness of the wrongdoing in
issue, and its consggitnces.

o Low-level crim@& ences should be repealed in any instance where the introduc-
tion of a civil penalty (or equivalent measure)® is likely to do as much to secure ap-
propriate levels of punishment and deterrence.

The Law Commission has taken the view that, if there are too many bodies with the
power to create criminal offences whenever they like, the first two provisional proposals
described will be insufficient to promote principled and restricted use of the criminal law.
Accordingly, it has provisionally proposed that criminal offences should be created and
(other than in minor details) amended only by statute.

% Chalmers and Leverick ‘Tracking the Creation of Criminal Offences’ [2013] Crim LR 543.

€0 Tbid at p 551. ! Law Com Consultation Paper No 195.

¢ Te penalties, orders and remedies that can be applied to someone without that application necessarily hav-
ing to be decided through a hearing in a criminal court; para 3.51 of the Consultation Paper.
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EU law

1.45 The effect of EU law on the substantive criminal law of England and Wales is of
considerable importance, just as it is in relation to the law of criminal procedure and
evidence.

Although EU legislation cannot of itself create offences punishable in England and
Wales and has to be implemented by domestic legislation, EU legislation is having an
increasing impact on our substantive criminal law, for example in areas such as bribery,
drug-trafficking, environmental matters, terrorism, VAT evasion and carousel frauds,
people-smuggling, child prostitution and child pornography, as well as regulatory mat-
ters such as the use of tachographs in commercial vehicles. The implementation of EU
legislation accounts for the majority of new offences in English and Welsh law each
year.®

In many instances where EU legislation has had an impact this en the product of a
choice by the UK government to fulfil its obligation to implemefh; iece of EU legislation
by doing this by way of criminal offences and penalties. HoweYel;, developments in the last
25 years or so have meant that EU legislation can requi ’vfé\:fber States to create criminal
offences and penalties, as explained in subsequent pd¥agyiphs.

The decisions of the EU Court of Justice also iaqu <t on the decisions in English and
Welsh courts. O

1.46 The Maastricht Treaty of 1992 es‘tab}\’@»’d the ‘three pillars’ of the EU. Two pillars
have been relevant to the criminal law: ##:¢¥3#st pillar’ and the ‘third pillar’

The first pillar was the Europea (&\ umunity (EC), covering a range of competences
including the single market, eCOIC\ i¢ and monetary union, the common agricultural and
fisheries policies and enviro@:,,;fal protection. Generally criminal law was outside the
competence of the EC. Hovic'®r, the decision of the European Court of Justice in 2005
in Commission of the Exropean Communities v Council of the European Union® was to
the effect that EC legi %on made under the first pillar could require Member States to
enact criminal off{ac and penalties (although it could not specify the penalty range) for
breaches of E "‘;,Nironmental protection legislation when this was necessary to ensure
that that Q’f&&fon was fully effective.®® The applicability of this decision to other essential
objectives of the EC was left unclear.

More important for the criminal law was the third pillar, ultimately named ‘Police and
Judicial Co-operation in Criminal Matters’ (police and criminal justice measures) and
given the objective of creating an ‘area of freedom, security and justice. Most of the EU
Council’s framework decisions® resulting from the pursuit of this objective relate to po-
lice co-operation, the creation of EU agencies for co-operative working and the mutual
recognition of the orders and decisions of courts and criminal justice agencies in other

9 See Chalmers and Leverick ‘Tracking the Creation of Criminal Offences’ [2013] Crim LR 543 at 554-556.

¢4 Case C-176/03 [2005] 3 CMLR 20, EC]J.

 See Directive 2008/99/EC on the protection of the environment through criminal proceedings, which has
been implemented by the United Kingdom.

% An EU law-making device created in the Amsterdam Treaty of 1999.
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Member States. Some of the framework decisions, however, were designed to ensure a
common approach to particular types of offence, which Member States were obliged to
implement in their legislation by way of criminal offences and penalties. Framework deci-
sions were abolished as a law-making device by the Lisbon Treaty of 2007, which came
into force in 2009.

The Lisbon Treaty gave the United Kingdom the right, at any time before June 2014,
to opt out of the 133 police and criminal justice measures created under the third pillar.
The United Kingdom cannot pick and choose; the opt out, if exercised, must be in re-
spect of all those measures, although the United Kingdom could opt back in in respect
to any particular measure. In July 2013, the Prime Minister notified the EU Council
that the opt-out would be exercised and that the Government would then negotiate
to opt back into 35 individual measures. With one exception, none of the framework
decisions dealing with a common approach to types of offences would be included in
the opt-in, but this is unimportant in legal (as opposed to political) terms(ggause the
relevant types of conduct have already been made criminal in English lg}m\ d will un-
doubtedly remain so. y (}\\

Under the Lisbon Treaty the three pillars and the powers undey” m were merged.
As a result, the EU was given powers to make Regulations ang I3 Q Ctives in respect of
the matters hitherto within the third pillar. The United Kingdons not, however, bound
by such a measure except where it opts in. There is no po 7esv1o opt out of an opted-in
measure. AR

1.47 EU legislation also has potential, which should .\}e ignored, as a source of defences
or rules. For example, a defendant would not be ﬁmle for an offence if it conflicted with
a directly applicable or effective rule®” of EU ayr which would take precedence over the
offence to the extent that it was inconsisteal.>” As a further example, for the purposes of
the offence of fraudulent evasion of a prr:b ition on importation, contrary to the Customs
and Excise Management Act 1979,s.17¢(2), the prohibition can be one imposed by a dir-
69
ectly applicable rule of EU law.ﬁk

*
1.48 Lastly, it may be note \h?c domestic criminal legislation must normally be inter-
preted, so far as possiblej ¥ accord with or facilitate EU legislation (even if that EU le-
gislation does not Q\, irect effect).”” This rule does not, however, apply to legislation
implementing a framework decision, although there is a presumption in favour of inter-
preting such a provision in a way which accords with the United Kingdom’s international
obligations under the decision.”

7" A directly applicable rule is one which is part of domestic law without the need for implementation in do-
mestic law. Only EU Regulations are directly applicable. A directly effective rule is one which confers rights en-
forceable in domestic law by an individual against the State, or by an individual or the State against an individual
without being so implemented. Unlike EU Regulations, EU Directives cannot have the latter effect.

8 See Case C-121/85 Conegate Ltd v Customs and Excise Comrs [1987] QB 254, EC] and DC; Searby [2003]
EWCA Crim 1910.

 Sissen [2001] 1 WLR 902, CA, provides an example.

7 Case C-106/89 Marleasing SA v La Comercial Internacional de Alimentacion SA [1992] 1 CMLR 305, ECJ;
Webb v EMO Air Cargo (UK) Ltd [1993] 1 CMLR 259, HL.

"t Assange v Swedish Prosecution Authority [2012] UKSC 22.
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European Convention on Human Rights
and Fundamental Freedoms and Human
Rights Act 1998

Key points 1.7

The European Convention on Human Rights and Fundamental Freedoms (ECHR), taken
together with the Human Rights Act 1998 (HRA 1998), is of major importance.
The HRA 1998 gives teeth to the ‘Convention rights’ specified in it:

* by a special provision about statutory interpretation designed, so far as possible, to
give effect to legislation in a way which is compatible with the Convention rights;

e by providing for certain courts to make a declaration of incor‘np}%ﬂlity if legislation
cannot be interpreted so as to be compatible; and £

ANy
e by making it unlawful for a public authority, such as a c&-f;aocal authority or police
officer to act in a way incompatible with a Conventi rfckht.
Q

N
&
1.49 The criminal law can have considerabl9{w§f1cations for the exercise of legitimate

rights and freedoms. However, it was not ubi\.'_‘ ..:e.'HRA 1998 that the rights and freedoms
guaranteed by the ECHR” were accort Qly;ecial status under the law of England and
N\

Wales. AN
W\

1.50 The HRA 1998 ‘brings hmc\%c Convention rights. Essentially what this means is
that remedies are available ifi c9fts and tribunals (hereafter simply ‘courts’) in England
and Wales in respect of the {&%vention rights. This has not been achieved by the incorp-
oration of the Conven*i&ni'ights into English law. Unlike directly applicable or effective
EU legislation, the /?Avention does not automatically take priority over English law.
Parliamentary sov&’@g’gnty has been retained. Our domestic courts have not been given a
power to disa ’iy\le not enforce) incompatible Acts of Parliament,”® but the effect of the
main pr? s in the Act comes close to permitting disapplication without disturbing
parliamentary sovereignty. On the other hand, subordinate legislation” incompatible with
a Convention right can be quashed unless (leaving aside the possibility of revocation) pri-
mary legislation prevents removal of the incompatibility.”

Impact of the HRA 1998

1.51 The HRA 1998 has had a widespread and dramatic impact on the criminal law of
England and Wales. The Convention rights are highly influential in the drafting of crim-
inal legislation. In addition, the HRA 1998 requires judges to interpret legislation, so far as

72 'The ECHR was concluded in 1950. 73 HRA 1998, s 3(2)(b).

7 For the purposes of the HRA 1998, Acts of the National Assembly for Wales are ‘subordinate legislation”
HRA 1998, s 21(1).

75 HRA 1998, s 3(2)(c).
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possible, in a way compatible with Convention rights and, if they cannot, the higher courts
can declare that legislation incompatible with the ECHR. So far, in terms of judicial deci-
sions, the ECHR and HRA 1998 have had more effect in respect of criminal procedure and
evidence than the substantive criminal law, but there have been cases where they have been
of importance in the latter respect. Examples are referred to at relevant points in this book.

Statutory interpretation

1.52 The HRA 1998, s 3 provides that primary legislation and subordinate legislation
must, ‘so far as it is possible to do so, be read and given effect in a way which is compatible
with the Convention rights.”® The courts, where necessary, will prefer a strained but pos-
sible interpretation which is consistent with Convention rights to one more consistent with
the statutory words themselves, by giving them a narrower meaning than their ordinary
meaning (called ‘reading down’). This is radically different from traditionalﬁcbniques
of statutory interpretation. There are, however, limits, as indicated by ‘as%e@ possible’
A court cannot construe a statute in a way which Parliament could notf& ivably have
intended. Perverse interpretation or extensive redrafting is not per)’l\;%ble In the rare
case where the mismatch between Convention rights and the statu%(:'ms great, a compe-
tent court will have to make a declaration of incompatibility.

1.53 The effect of s 3 is illustrated by Lambert,”” which w Q\’oncerned with the excuse
available under the Misuse of Drugs Act 1971, s 28 to Qp(ykwn charged with possession of
a controlled drug (or certain other drugs offences). SF'Q\)n 28 provides that it is an excuse
for D ‘to prove that he neither knew of nor susp°" I'ror had reason to suspect’ that the
substance in question was a controlled drug. \}Jorlty of the House of Lords held that,
in order to be compatible with the presum é(of innocence in the ECHR, Article 6(2),
‘prove’ in s 28 had to be ‘read down’ as i r)\mng an evidential burden’ rather than a per-
suasive burden on D, notw1thstand1n"1‘1c apparently unequivocal nature of ‘prove.

1.54 Ghaidan v Godin—MendozaQ% the leading decision on the courts’ interpretative ob-
ligation under s 3. There, the:\ Ause of Lords held that the obligation under s 3 is the core
remedial function under#5="HRA 1998, and the making of a declaration of incompati-
bility is an exceptio%&&a}se of last resort. The House stated that the operation of s 3
does not depend on afly ambiguity in the legislative provision; it can require a provision to
bear a meaning which departs from the unambiguous meaning which it would otherwise
bear. However, it stated that s 3 reached its limits if a compatible interpretation would be
inconsistent with a fundamental feature of the legislation; to give such an interpretation
would be to cross the constitutional boundary, respect for the will of Parliament, which
s 3 seeks to demarcate and preserve. The House added that, provided that boundary was
not crossed, the obligation under s 3 authorises (and may require) the court to insert or
remove words which may change the meaning of the provision or depart from Parliament’s
intention in order to make the provision compatible, provided that it does not conflict with
a fundamental feature of the legislation. This approach was referred to with approval by
Lord Bingham in the criminal appeals in Sheldrake v DPP.%°

76 HRA 1998, s 3(1). 77 [2001] UKHL 37. 78 Para4.l. 7 [2004] UKHL 30.
8 [2004] UKHL 43 at [28].
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1.55 A Minister of the Crown in charge of a Bill in Parliament must, before Second
Reading, make a written statement about the compatibility (or otherwise) of the Bill with
the Convention rights.®! In practice, such a statement is printed on the face of a Bill. This
might be expected to provide a strong assurance that a Bill certified as compatible with
Convention rights is in fact compatible but there have been instances where a Bill whose
compatibility is contentious has been so certified.

Declaration of incompatibility

1.56 Ifamagistrates’ court or the Crown Court is unable to interpret a statutory provision
compatibly with a Convention right, it will have to proceed as normal. The issue of incom-
patibility can then be raised on appeal. A judge of the High Court, a Divisional Court, the
Court of Appeal and the Supreme Court, if satisfied that a provision of primary legislation
is incompatible with a Convention right, may then make a declaratian of incompatibility.®*
They may also make such a declaration in respect of a provisions ordinate legislation
which is incompatible if satisfied that (disregarding the possp:’ut\'f of revocation) the pri-

mary legislation prevents removal of that incompatibility}f@'ith it normally will.

>

1.57 Ifadeclaration of incompatibility is made, the vl 'y'vof the provision is unaffected.
The Government and Parliament are not requiref{e *ake remedial action. A fast-track
route for taking remedial action is provided b, ‘ro%:RA 1998, s 10.

. NG
Unlawful actions o LN
A0
1.58 Itisunlawful for a public author?s%ch asa court, government minister or department,
local authority or police officer, to C\M n‘a way incompatible with a Convention right, unless:

' d
o as the result of one or m(':ibrovisions of primary legislation, the authority could not
have acted differently;or

« in the case of one § more provisions of, or made under, primary legislation which
cannot be réa@' given effect in a way which is compatible with the Convention

NS

rights, thﬂ.;\Nﬁurlty was acting so as to give effect to or enforce those provisions.*

V4]

By the &098, s 9(1), where there has been unlawful action of this sort by a court the
avenue of recourse is by way of appeal or judicial review.

The Convention rights

1.59 The Convention rights are those rights under the ECHR and Protocols to it which
are specified by the HRA 1998, s 1 and set out in Sch 1. Those rights which particularly
have the potential to impact on the criminal law are:

« right to life (Article 2);

« right not to be subjected to torture or inhuman or degrading treatment or punish-
ment (Article 3);

8 HRA 1998, s 19. 2 HRA 1998, s 4(1) and (2). 83 HRA 1998, s 4(3) and (4).
84 ‘Act’ includes a failure to act: HRA 1998, s 6(6). 85 HRA 1998, s 6(1)-(3).
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« right to liberty and security (Article 5);

o right to a fair trial (Article 6);

« right not to be subjected to punishment without law (Article 7);

o right to respect for private and family life (Article 8);

« right to freedom of thought, conscience and religion (Article 9);

o right to freedom of expression (Article 10);

o right to freedom of assembly and association (Article 11);

« right to peaceful enjoyment of possessions (First Protocol, Article 1);

o right not to be condemned to death or executed (Thirteenth Protocol, Article 1).

Article 14 prohibits discrimination in the enjoyment of the Convention rights on grounds
of status, eg sex, race, religion or sexual orientation.

1.60 The Convention rights have relevance across the whole range of '\}hsh criminal
law, for example, in relation to the fatal use of force in self- defence (V e prevention of
crime, and euthanasia (Article 2), parental chastisement (Article 3& uefence of insanity
(Article 5), the imposition on D of the burden of proving a defe1$ rticle 6), the bound-
aries of consent in relation to sexual behaviour or bodily ha T\ A“tlcle 8), incitement to
racial or religious hatred, obscene publications and co o’*‘wt of court (Article 10) and
various public order offences concerning processmnNe »embhes and protests (Articles

10 and 11). «:\';

Application of Conventutnc\%hts

1.61 The HRA 1998, s 2(1) provides t; a71n determining a question which has arisen in
connection with a Convention rigkt; 2 court must take into account the case law of the
European Court of Human Rlyfl he terms of s 2(1) make it clear that these decisions
are not binding on an Engh aof Welsh court;* they are to be taken into account along
with other relevant dec1s qe such as those of the Privy Council or of courts in constitu-
tional cases elsewh e common law world. There is a right of individual petition to
the European Court Human Rights, and a failure to apply a decision of that Court could
lead to an application to it.

1.62 The strength of the Convention rights varies. For example, the rights in Article 2
(right to life), Article 3 (prohibition of torture or inhuman or degrading treatment) and
Article 7 (no punishment without law) are absolute, permitting no interference without

8¢ Although the Supreme Court will normally apply principles clearly established by the European Court of
Human Rights, there will be rare occasions where the Supreme Court has concerns as to whether a decision of
the European Court of Human Rights sufficiently appreciated or accommodated a particular aspect of our do-
mestic process. In such a case it can decline to follow the European Court of Human Rights’ decision, giving its
reasons: Horncastle [2009] UKSC 14.

In Kay v Lambeth LBC [2006] UKHL 10, the House of Lords held that where a domestic court would normally
be bound to follow the decision of a court higher in the domestic hierarchy of courts, but that decision appears
to be inconsistent with a later decision of the European Court of Human Rights, the domestic court is bound to
follow the domestic precedent. See also Riat [2012] EWCA Crim 1509.
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exception, whereas the rights set out in Articles 8 to 11 are qualified rights because they
permit interference if it can be justified against specified criteria.

1.63 Common to the analysis of a problem allegedly involving any of the Convention
rights is the requirement that there must have been an interference with that right; a
Convention right must have been ‘engaged’ In deciding this it must be borne in mind that
the European Court of Human Rights has often emphasised the importance of a broad
approach to interpretation of the Convention, according full weight to the object and pur-
pose of the ECHR, rather than a narrower, more literal approach, in order to make the
rights accorded by the ECHR effective.” The case law of the European Court of Human
Rights helps in many areas in this task of interpretation. Where there is an interference
with one of the absolute rights that is the end of the matter in terms of whether there has
been a breach of the ECHR.

1.64 Where a qualified right is engaged, justification for the in%rence typically (see
Articles 8 to 11) requires the following criteria to be satisfied: ,

« the interference must be ‘prescribed by law” or ‘in acc/(?'ﬁme with the law’;
« any interference must have a legitimate aim; an (4

o the interference must be ‘necessary in a denya:‘;c society’ in the interests of that
legitimate aim and proportionate to the purstt-of that aim.
<&
o £NN
Prescribed by law/in accordanff‘ ‘b’l:h the law

1.65 ‘Lawfulness’ means more tlﬂ% rely ‘authorised’ by law. The European Court of
Human Rights has held that, *aut on, for a rule to be ‘prescribed by law” or ‘in accord-
ance with the law’, it must sat the requirements of the principle of legal certainty:

o Accessibility, ie th&w must be adequately accessible: the citizen must be able to have
adequate 1nfprr‘<1 n, in the circumstances, of the legal rules applicable in a given
case.

o Forese ""3/, ie the law under which action is taken must be ‘formulated with a suf-
ficieng/degree of precision to enable the citizen to regulate his conduct: he must be
able - if need be with appropriate advice - to foresee, to a degree that is reasonable in
the circumstances, the consequences which a given action may entail’® The European
Court of Human Rights has held that a law which failed to describe the conduct cov-
ered by it otherwise than by reference to the standards of ordinary people did not
meet the present requirement,® whereas it has been held that a law which described
the behaviour covered ‘by reference to its effects’ did.”

87 See Wemhoff v Germany (1968) 1 EHRR 55, ECtHR; Loizidou v Turkey (1995) 20 EHRR 99, ECtHR.

8 Sunday Times v United Kingdom (1979) 2 EHRR 245, ECtHR (a case concerned with ‘prescribed by law’ in
Art 10). ‘Prescribed by law’/‘in accordance with the law’ in Arts 8, 9 and 11 are to be read in the same way: ibid,
para 48; Silver v United Kingdom (1983) 5 EHRR 347, para 85; Malone v United Kingdom (1984) 7 EHRR 14, para
66; Steel v United Kingdom (1998) 28 EHRR 603, ECtHR.

% Hashman and Harrup v United Kingdom (2000) 30 EHRR 241, ECtHR; para 10.75.

%0 Steel v United Kingdom Kingdom (1998) 28 EHRR 603, ECtHR.
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Interference for a legitimate aim

1.66 The legitimate aim of the interference referred to in Articles 8 to 11 must be one of
the aims specified as a potential justification in the article concerned, such as the preven-
tion of crime or disorder, or the protection of the rights and freedoms of others.

Necessary in a democratic society

1.67 The reference to a ‘democratic society’ in Articles 8 to 11 means that regard must be
had not only to the legitimate aim which the interference was intended to protect but also
to the importance of the freedom in question in such a society. It is not enough that the
interference is simply reasonable or desirable; there must be a ‘pressing social need’ for it,
although it need not be indispensable.”’ According to the jurisprudence of the European
Court of Human Rights, whether an interference is ‘necessary in a dernoc ic society’
involves the application of the principle of ‘proportionality’ ‘Proportionali ires that
the interference be ‘proportionate to the legitimate aim pursued’® It is 1p-t l;S’ed to ensure
that a fair balance is struck between the relevant right of the 1nd1v1dgz\ 0 the legitimate
aim(s) which the interference sought to protect. \

Interference with a right may be disproportionate if, for ex;qu applies to more cases
than necessary or if it interferes more than necessary in A Lo here it properly applies.
Where there has been a prosecution and conviction the b éf.. ssue is whether the prosecu-
tion, conviction or sentence (or any related order), tap‘: ndividually or together, is or are
proportionate to a legitimate aim under the relevan‘\z; rucle.

The proportionality of a legislative interferazn % is judged by looking at the current
effect and impact of the provision, not th&\ Xon when it was enacted or came into

' d

force.* ('"

Articles 5 to 7: principle of @‘o, certainty

1.68 As noted in para 1.34, \' erc1ple of legal certainty, described in para 1.65, lies at
the heart of Article 7 (ngs3tnhishment without law).** So far challenges to offences based
on grounds of vag g‘i ave failed in a number of cases.”” However, such a challenge
succeeded in Rimmirigton; Goldstein,’® where the House of Lords overruled a number of
decisions on the common law offence of public nuisance on the ground that as interpreted
and applied in them the offence lacked the clarity and precision which Article 7 requires.
As a result the offence now seems to satisfy the requirement.

1.69 The principle of legal certainty applies as well to Articles 5 (right to liberty and
security) and 6 (right to a fair trial), whose terms require reference to the principle.®”

! Handyside v United Kingdom (1976) 1 EHRR 737, para 49, ECtHR; Silver v United Kingdom (1983) 5 EHRR
347, para 85.

22 Tbid. % Wilson v First County Trust Ltd [2001] UKHL 40.

94 Kokkinakis v Greece (1993) 17 EHRR 397, ECtHR.

% See Cotter [2002] EWCA Crim 1033; Misra [2004] EWCA Crim 2375 (see para 8.107).

% [2005] UKHL 63. 7 See, eg, Steel v United Kingdom (1998) 28 EHRR 603, ECtHR (Art 5).
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Codification

Key points 1.8

Codification refers to the formulation of a branch of the law in a single set of statements
(a Code), replacing and superseding all existing rules, whether derived from the common
law or from legislation, in that area. Reference has already been made to the fact that
English law does not contain a Criminal Code.

1.70 The criminal law desperately requires codification. Reference has already been made
to the multitude of statutory offences and to the huge increase in recent times. There is also
a mass of case law relating to the criminal law; often this consists of long judgments, some-
times by individual appeal judges saying different things. As a,r important parts of
the criminal law are complex, ambiguous, uncertain, inconsi(s_if\r} r difficult to discover.
This has implications in terms of the principle of legal certy'{f.)i"’ In addition, some parts

of the criminal law are archaic. '(_\,‘ '
These defects could be cured by a Code containing?'&eneral principles of liability and
specific offences. N

At the request of the Law Commission, a gy{.’? ot distinguished academic lawyers pre-
pared a report, published in 1985, formulatiz% the general principles of liability which
should be contained in a Code, includi \,S‘,\\standard terminology to be used in it, to-
gether with a draft Criminal Code Bili %, tite light of the support shown for the principle
of codification of the criminal law{ the) Law Commission published a report in 1989,
including a revised and exp C} rersion of the draft Criminal Code Bill. Much of this
draft Code simply restated ifii® standard terminology the then existing law. Parts of it,
however, resolved matters'®t inconsistency or uncertainty under the existing law, while
other parts incorpora,t&{various proposals for reform made in modern times. It became
clear that a Bill asJ&g>as the Criminal Code Bill would present logistical difficulties for
Parliament, and=ujat this might increase the Government’s reluctance to give parliamen-
tary time Rill which offered it no political or strategic advantage. For this reason, the
Law Co ssion decided to put forward a number of shorter draft Bills dealing with dis-
crete areas of law as a way of making progress on the codification of the criminal law. The
plan was that, when enacted, these Bills would eventually be consolidated into a Criminal
Code Act. However, despite a number of Law Commission reports since 1993 implement-
ing this strategy, successive governments have dragged their feet in terms of giving effect

to them by introducing Bills in Parliament.!™*

1.71 The Law Commission announced in 2008 that it had removed the codification pro-
ject from its programme of work because of the increasing difficulty of the task due to ‘the
complexity of the common law, the increased pace of legislation, layers of legislation on a

8 Para 1.65.

% Codification of the Criminal Law: A Report to the Law Commission (1985), Law Com No 143.
100 Law Commission A Criminal Code for England and Wales (1989), Law Com No 177.

' 30% of these reports have been fully implemented and 30% partially implemented.
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topic being placed one on another with bewildering speed, and the influence of European
legislation’ Instead the Commission’s current strategy is to focus on specific projects to
reform the criminal law and to simplify and improve it, although the Commission aims to
return to the codification of the criminal law at some time in the future.'* ‘Simplification’

involves:

« giving the law a clearer structure;

o using more modern terminology;

 making the law in a given area more consistent with other closely allied areas of law; and

» making the law readily comprehensible to ordinary people by ensuring that it em-
bodies sound and sensible concepts of fairness.'*
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