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Absolute value models, 10-:21, 32-10
Accelerated reentry damages,
19-17-19-18
Acceleration, construction contracts, 28-18
Account analysis method, for incremental
costs, 7-17
Accountant liability, 30-1-30-25
blame of auditors, 30-8
breach of contract, 30-6-30-7
Federal Securities laws, 30-7
fraud, 30-6
generally, 30-1-30-2
negligence, 30-3-30-6
plaintiff’s liability claims against
accountants, 30-11-30-15
regulatory proceedings, 30-7-30-8
role of financial expert in accountants’
liability litigation, 30-21-30-23
Sarbanes-Oxley Act of 2002, 30-10-30-11
strategies of defendant auditor,
30-15-30-21
Treadway Commission, 30-8-30-10
types of accounting services,
30-2-30-3
See also Expert opinions; Finan<iar experts
Accounting allocations, inacct:racies from,
7-13-7-14
Accounting Principles Coazq, 31-10
Accounting qualifications, required of
financial experts, 2-7
Accounting Standards Codification (ASC),
23-14-23-15
Account of profits, developing damages
theories and models, 4:2
Acquired before/during marriage (family
law), 39-5
Acquisition, development, and
construction (ADC), 35-4
Actual cause, 3:6-3-7
Adequacy requirement, for class
certification, 13-4, 25-1-25-2
Adjusted present value (APV) method,
10-9, 10-17-10-18
Administrative Procedures Act, 6-14
Admissibility
of expert testimony, 3-11-3-12
sampling and, 6-20

Admissions (discovery), 1-12
Adverse treatment, 32:6
Age Discrimination in Employment Act
(ADEA), 17-5, 32-5
Age issues, employment litigation and,
17-5,32-5,32:7,32:26-32:27
Agency Board of Contract Appeals, 27-24
Aggregate damages to class, estimating,
24-7,24-14-25-15
“Aiding and abetting” provision, tax fraud,
36-4
Allowable cost, 27-14-27-15
Alter ego issues, 25:1:-23-20
bankruptcy,.22:32
defined, 22:1-23-4
indicia ¢t,23+3, 23-6-23-15,
23:17-23-18
Iinvied liability entities (LLC and S
corporations), 23-15-23-16
role of financial expert in analysis of,
23:16-23-18
typical scenarios, 23:4-23-6
Alternative dispute resolution (ADR)
defined, 1-10
domestic, 1-23-1-25
expert witnesses for, 2:3
forms, 1-19-1-23
insurance claims, 11-15
merger and acquisition transaction
disputes, 21-9, 21-10-21-11, 2113,
21-20-21-22,21-23,21-25,21:26
process, 1-17-1-19
American Arbitration Association (AAA),
1-20,1-24,1-26
American Bar Association (ABA), 1-:24,2-13
American Institute of Certified Public
Accountants (AICPA)
accountant liability, 30-7
bankruptcy, 22-15
business valuation, 10-24
data management, 14-2
dispute resolution, 1-14
family law services, 39-15
financial statement investigations, 372
royalty examinations, 20-3
American Society of Appraisers (ASA),
10-4,10-19, 10-24
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Americans with Disabilities Act (ADA),
32-5
Antibribery laws, 38-1-38-2. See also Foreign
Corrupt Practices Act (FCPA)
Anticipatory breach, 4:13
Anticybersquatting Consumer Protection
Act, 18-32
Antitrust cases, 26-1-26-35
antitrust injury, 26-16-26-19
class certification issues, 13-10
ex post analyses, 5-18-5-19
foundational statutes and case law,
26-24-26-26
generally, 26-1-26-2
intellectual property and, 26-11-26-12
market share analyses, 4-21
prerequisites for antitrust damages,
26-13-26-16
quantifying damages, 26-19-26-23
statutes, 26-2-26-11
statutory authority for damages and
injunctions, 26-12-26-13
tax treatment of damages awards, 17-8
Antitrust Criminal Penalty Enhancement
and Reform Act of 2004, 26-12-26-13
Appeals
class certification issues, 13:6
defined, 1-17
federal courts of appeals, 1-7
Applicant flow log, 32-14
Apportionment, family law:services,
39-5-39-8, 39-11-39-15
Appraisal, insurance cwilzsand,
11-14-11-15
Appraisal Foundation, 10-4
Appraiser, defined, 29-3
Arbitrage pricing theory (APT), 9-9-9-10
Arbitration
defined, 1-17
international, 1-25-1:28
See also Alternative dispute resolution
(ADR); Dispute resolution
Armed Services Board of Contract Appeals
(ASBCA), 27-24
Asia, international investigations, 38-16
Asset-based approach, to business
valuation, 10-8, 10-20-10-21
Asset sale, alter ego and, 23-5-23-6
Assignment for benefit of creditors,
22:4-22-5
Associated General Contractors (AGC),
285

Association of Certified Fraud Examiners,
31-23,37-2,37-7
Association of Insolvency and
Restructuring Advisors (AIRA), 22-2
Attest engagement, 2:6-2-7
Auditing Standards Board (ASB),
30-13-30-14, 30-22
Audits
accountant liability, 30-8, 30-15-30-21
auditing qualifications, required of
financial experts, 2-7
Defense Contract Audit Agency (DCAA),
27-8
eggshell audit, 36-23
federal contract disputes,
27:29-27-30
financial statemeri: ii:vestigations,
37-7-37-8,37-17-37-18
generally accepted auditing standards
(GAAS), 0-3,30-10, 30-13-30-15, 30-17,
30:20-38-23,37-3,37-7, 38-4-38-5
Statemaents on Auditing Standards (SASs)
{a5B), 30-14
Autocorrelated data, 8-10-8-11
AAatomatic stay (bankruptcy), 22-10-22-11
Averages, for modeling damages claims,
4-15-4-16
Avoidance, tax, 36:1-36-3

Backup tapes, data management and, 14-13
Badges of fraud (tax fraud), 36-6,
36-11-36-13
Balance sheet test (bankruptcy), 22-29
Bank deposits method, tax fraud, 36-7,
36-8-36-9
Bank failures, 35-1-35-23
bank regulation and supervision during
financial crisis of 2007-2008, 35-2-35-10
financial crisis of 2007-2008 and,
35-2-35-10
generally, 35-1-35-2
regulation during financial crisis of
2007-2008, 35-10-35-12
role of financial expert in, 35-17-35-20
Savings and Loan crisis (late 1980s/
1990s) and subsequent litigation,
35-13-35-17
Bankruptcy, 22-1-22-34
acceptance/rejection of plan, 22:22
accounting for debtor during chapter 11/
after emergence from bankruptcy,
2215
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adequate protection, 22-12
adjusted present value (APV) and,
10-18
assignment for benefit of creditors,
22:4-22-5
automatic stay, 22-10-22-11
bank failures, 35-15
bankruptcy code protection, 22-5
bankruptcy-remote entities, 22:26
cash collateral, 22-11-22-12
civil litigation versus bankruptcy court
litigation, 22-32-22-33
classification and priorities of claims and
interests, 22-15-22-17
commencement of case, 22:10
conversion or dismissal of bankruptcy
petition, 22-15
courts, 1-8
cram down, 22:23
creditors” and equity security holders’
committees, 22-14
data management, 14-29
debtor-in-possession, 22-5, 22-12, 22-14
discharge of debts, 22-19
disclosure statement, 22-21-22-22
employment of professionals,
22:13-22-14
filing operating reports, 22-15
filing schedules and statement ¢t a‘fairs,
22:12-22-13
generally, 22:2-22-3
out-of-court settlements. 22:3-22-4
plan confirmation, 2%:22-22-23
plan of reorganization, 22-19-22-21
post-confirmation activities, 22-23
preferences and fraudulent transfers,
22:17-22-19
proofs of claims or interests, 22-15
Title 11, U.S. Code, 22-5-22-10
troubled businesses, 22-3
trustee and examiner, 22-14
typical roles of financial experts in
bankruptcy litigation, 22:23-22-32
Bankruptcy Code. See Bankruptcy
Bankruptcy Reform Act of 1978, 226
Base periods (insurance), 11-17
Base price, class certification, 13-10
Batch cost, estimating, 7-18
Before-and-after method, 26-19-26-21
Benchmark comparison approach
antitrust cases, 26-22
class certification, 13-8-13-9

INDEX 3

Benefit of the bargain (BOB) damages,
4-6-4-7,4-9
Beta, 9-15n10, 24-18
Bid rigging, 26-5
Biotechnology, royalty examinations and,
20-9
Board of Contract Appeals, 27-24
Bogosian shortcut, 13-10
“Book of wisdom” concept, 5:11-5-13
Bootstrapping, 6:22n21
Borrowing. See Prejudgment interest
Breach of contract
accountant liability and, 30-6-30-7
causation issues, 3-7-3-8
developing damages theories and
models, 4-4
federal contract dicoutes, 27:12-27-13
Breach of fiduciary duty, 31-4
Breusch-Pagan test, 8:7-8-10
Bribery. See-I:iaancial statement
investigations; International
intcstigations
Britisli Columbia International Commercial
Arbitration Centre (BCICAC), 1:26
vudgets, for developing damages claims,
4-25
Build-up method, 9:7-9-9, 9-12-9-13
Burden of proof
antitrust cases, 26-14
causation issues, 3-14
directors” and officers’ litigation, 34-9
dispute resolution, 1-14
family law services, 39-6
federal contract disputes, 279, 27-16
Federal Securities Acts, 2410
international investigations, 38-4
nonpatent intellectual property rights,
186, 18-20, 18-29
punitive damages, 16-13, 16-19
tax fraud, 36:5
tax treatment of damages awards, 17-7
Bureau of Economic Analysis, 8-4
Bureau of Labor Statistics, 8-4,
12:3,12-4
Business enterprise value, 10-9-10-10
Business injury disputes, tax treatment of
damages, 17-7-17-8
Business interruption insurance claims,
11-1-11-19
allowable services under insurance
policy terms, 11-15-11-16
common areas of disputes, 11-16-11-18



BINDEX  06/01/2012 15:6:11  Page 4

4 INDEX
Business interruption insurance claims But-for sales, developing damages claims
(Continued ) and, 4-28, 4-29

dispute resolution in, 11-14-11-15

generally, 11-2-11-3

litigation of, 11-15, 11-18

loss adjustment and claim development
processes, 11-8-11-14

overview of business interruption
insurance, 11-3-11-8

trendline analysis, 4-21

unique issues, 11:18-11-19

See also Insurance

Business judgment rule, 34-:3-34-4

Business valuation, 10-1-10-34

asset-based approach, 10-8,
10-20-10-21

bankruptcy and, 22:26-22-27

“book of wisdom” concept, 5-11
(See also Ex ante versus ex post damages
calculations)

common valuation issues, 10:2-10-3

definitions, 10-5-10-7, 10-25-10-34

of entire business versus fractional
ownership interest, 10-3

executive compensation and, 31-25

family law services, 39-15-39-16

financial statement investigations,
37-22-37-24

firm valuation, 10-11

Ibbotson Stocks, Bonds, Bills. uiid Inflation
(SBBI) Valuation Yearbook; 5:6-9-8

income approach, 10-8-10:18

litigation matters recuning, 10-2

market approach, 19-5, 10-18-10-20

Monte Carlo simulation valuation
technique, 4-19-4-20

need for valuation experts, 10-2

quantitative and qualitative analysis,
10-3-10-4

real estate litigation, 29-9,
29-10-29-14

specialty certifications in, 10-24

standards for, 10-4

standards of value, 10-5

valuation adjustments, 10-21-10-24

valuation date, 10-7-10-8

But-for price line, Federal Securities Acts

and expert’s role, 24-7,

24-11-24-14

But-for results, 11-17-11-18

damages calculations and nonpatent
intellectual property rights, 18-13

Buybacks, 24-21

CAMELS (Capital adequacy, Asset quality,
Management, Earnings, Liquidity,
Sensitivity to market risk), 35-10-35-11

Cammer factors, 25-3-25-5

Capital, cost of, 9-1-9-16

business valuation and, 10-11-10-12

cost of equity capital sample calculations,
9-11-9-14

generally, 9-1

opportunity cost of capital, 9-2-9-6

theoretical models used to estimate
equity cost of capital, 9:6-9-11

Capital adequacy test tor solvency, 22-30

Capital asset priciing model (CAPM), 4-20,
9:6-9-7, 2227

generally; ©:6-9-7

inpuis te estimate cost of equity capital,
11-9-14

Sew uiso Capital, cost of

Capitalization of earnings method, 10-9,
10-13

Capitalization rate, 296, 29-26-29-27

Capitalizing, of damages, 17-11

Cardinal change, 28-17

Cartels, 26-5-26+6

Cash collateral (bankruptcy), 22-11-22-12

Cash flow analyses. See Capital, cost of

Cash flow test (bankruptcy), 22-30

Cash method, tax fraud, 36:7, 36-11

Causation issues, 3-1-3-26

admissibility of expert testimony,
3-11-3-12

antitrust and, 26-15-26-16

bank failures, 35:17-35-18

causation, generally, 3-1-3-2

developing damages theories and
models, 4-18, 4-22

expert sensitivity to alternative
outcomes, 3:14-3-15

expert testimony versus fact testimony,
3-12-3-13

fundamentals of causation, 3:2-3-11

generally, 3-3

loss causation, 3:10-3-11, 244

patent infringement damages, 19-5

securities fraud, 3-8-3-11, 3:13-3-14

Cell phone usage, international, 38-11-38-12

Certification, in business valuation, 10-24
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Certified Insolvency and Restructuring
Advisor (CIRA), 22-2
CFA Institute, 10-24
Chain of custody, data management and,
14-14
Chapter 7 bankruptcy, 22-7-22-8,
22:10
Chapter 11 bankruptcy
accounting for debtor during chapter 11/
after emergence from bankruptcy,
22:15
commencement of case, 22:10
creditors’ and equity security holders’
committees, 22-14
defined, 227
prepackaged and prenegotiated plans,
22-10
proofs of claims or interests, 22-15
reorganization, 22:8-22-10
See also Bankruptcy
“Cherry picking,” 6-4
Children
child support, 39-4
lost earnings of persons, 12-13
China International Economic and Trade
Arbitration Commission (CIETAC),
1-27
Chi-square tests, 32-:11-32-12
Choice of courts, 1-8-1-9
Chow test, 8:17-8-18
CI (IRS) investigation, 36-15-55-16
Civil authority coverage. 11-7
Civil court system
developing damagges theories and
models, 4:2
dispute resolution, 1-:5-1-10
Civil Justice Reform Act, 1-23
Civil Rights Act of 1964, 137, 32-4
Civil Rights Act of 1991, 32-5
Claim (insurance) development process,
11-8-11-14
Class Action Fairness Act of 2005, 13-2
Class action litigation
estimating aggregate damages to class,
24-7,24-14-25-15
punitive damages and, 16-8
use of sampling in cases, 6-18-6-19
wage and hours litigation,
33-9-33-10
See also Class certification issues
Class certification issues, 13-1-13-20,
25-1-25-16

INDEX 5

economic analysis for (See Economic
analysis, in securities class
certification)
generally, 13-1-13-2
recent history of changing threshold for
certification, 13-5-13-7
roles of expert witness related to class
certification, 13-7-13-4
Rule 23 requirements of class action,
13-2-13-5,13-13-13-14, 25-1-25-2,
33-9-33-10
wage and hours litigation, 33-16-33-18
Classification analysis, 14-:30-14-31
Clawbacks, 31-18, 34-11-34-13
Clayton Antitrust Act, 26:9-26-10,
26-12-26-14, 2623
Clients of financial e -verts, defined, 2-13
Cluster sampling; -7, 6-:10
Coerced loan thecry, 15-4, 15-7-15-8
Collapsed as-ouilt (construction contracts),
28-20
Commercial contracts, federal contract
isputes and, 27-18-27-19
(Ccwunercial real estate. See Real estate
litigation
Commingling
alter ego and, 23-11
family law services, 39-5-39-8
Commodities Futures Trading Commission
(CFTCQ), 30-2
Commonality requirement, for class
certification, 13-3, 33-10
Common law fraud, 3-6-3-7
Community property, 39-2
Company knowledge, for developing
damages claims, 4:25-4-26
Compensation. See Employment litigation;
Executive compensation; Family law
services; Lost earnings of persons
Compensatory damages, 4-5, 4-6
Competency guidelines, for financial
experts, 2-8
Competition Contracting Act (CICA), 27-4
Competitive analysis, for developing
damages claims, 4-26
Competitiveness of market, damages
theory and, 4-13—4-14
Composition settlements, 22-3
Computer Fraud and Abuse Act,
18-8-18-9
Conditional certification, 33+9
Confidence interval, 33-17
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Confidence level, 6:5
Confidentiality, guidelines for financial
experts, 2:8-29
Conlflicts of interest
class certification issues, 13-11-13-12
guidelines for financial experts, 2:9-2-11
Consequential damages, 4:8—4-9,
24-6-24-7
Consolidated Omnibus Budget
Reconciliation Act (COBRA), 12-2
Conspiracy, to defraud the United States
(Klein conspiracy), 36-4-36-5
Construction claims, 28-1-28-22
cost pools, 28-6-28-10
damages models, 28-10-28-19
delay claim calculations, 28-19-28-21
generally, 28-1-28-6
Consultants, financial experts as, 2:3
Consumer Price Index, 12-8,22-17
Contingent business interruption coverage,
11-7
Contingent fees
serving as financial expert, 2-13-2-14
tax treatment of damages awards,
17-11-17-12
Continuing expenses (insurance), 11-4-11<3
Contract Disputes Act, 27-5, 27-20
Contract law
business interruption insurance clxims,
11-16
defined, 4-4
merger and acquisition fransaction
disputes and contiaci-provisions,
21-4-21-9
royalty examinations and contract
review, 20-4
See also Construction claims; Federal
contract disputes
Controlling subsidiary, alter ego and, 23-5
Cook’s Distance, 8-12
Copyright Act, 18-2, 18-18, 18-20-18-22, 18-24
Copyrights
comparison of intellectual property
remedies, 18-:35-18-41
damages specific to copyright
infringement, 18-18-18-25
generally, 18-2-18-5
See also Nonpatent intellectual property
rights
Corporate identity
alter ego and, 23-5, 23-9
punitive damages and, 16-4-16-5

Corporate veil, 23-2, 23-15, 23-18

Cost accounting qualifications, required of
financial experts, 2-7

Cost accounting standards, federal contract
disputes, 27-15-27-17

Cost Accounting Standards Board (CAB),
27-5,27:16-27-17

Cost Accounting Standards (CAS), 27-3,
27-5

Cost analysis, developing damages claims
and, 4-:28-4-29

Cost approach, real estate litigation, 29-10

Cost behavior, incremental cost
measurement and, 7-8-7-9

Cost drivers, defined, 7:6

Cost pools, 28-6-28-10

Costs, necessity of (insurance), 11-17

Costs, terminology d.stinctions,
7-19-7-25

Covenants irvmergers and acquisition
transac sHons, 21-7-21-8

CPA Expert (AICPA), 2-12

Cran: down, 22:23

Ciiminal liability. See Financial statement
investigations; International
investigations; Tax fraud

Critical path method (CPM), 28-19-28-20

Cross-border merger and acquisition
transactions, 21-12-21-13

Cross-examination, 1-15

Currency conversion, prejudgment interest
and, 15-14-15-15

Custodians

financial statement investigations,
37-10-37-14
personal computers of, 14-11, 14-14-14-15,

14-26 (See also Data management)

Customer cost, estimating, 7-18

Damages, 4-1-4-35

ability to calculate class member
damages, 13-13 (See also Class
certification issues)

accountant liability and, 30-23

in antitrust cases, 26-12-26-16,
26-19-26-23

bank failures, 35-18-35-20

computation of, by financial experts, 2-5

consequential damages, 24-6-24-7

construction claims, 28-10-28-19

damage to property by government,
5-20-5-21
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developing an effective damages claim,
4-21-4-31

duty to mitigate, 4-5

economic loss doctrine, 4-:3-4-4

estimating, 6-1-6-2 (See also Statistical
sampling)

estimating aggregate damages to class,
24-7,24-14-25-15

ex ante calculation, 5:2-5:7, 5:15-5-17 (See
also Ex ante versus ex post damages
calculations)

ex post calculation, 5-7-5-10,
5-18-5-21, 5-20-5-21

federal contract disputes, 27:12-27-13

foreseeability, 4-5

generally, 4-1

legal standards, 4-2-4-3

modeling considerations, 4-15-4-21,
4-23-4-31

proximate cause, 4-4—4-5

real estate litigation and environmental
disputes,
29:14-29-29 (See also Real estate
litigation)

reasonable certainty, 4-3

theory, 4:5-4-15, 4-22-4-23

See also Business valuation; Capital, cost
of; Causation issues; Econometric
analysis; Lost earnings of per<ors;
Nonpatent intellectual property rights;
Prejudgment interest; Puniiive
damages; Statistical estimation of
incremental cost; ? ax treatment of
damages awards

Data management, 14-1-14-33

analysis of databases and enterprise
applications, 14-29-14-31

analysis of email and electronic
documents, 14-19-14-29

databases and data management
production formats, 14-31-14-32

data collection, 14-13-14-17

data maps, 14:6-14-9

data normalization and processing,
14-17-14-19

data preservation, 14-5-14-13

data reliability and class certification,
13-14

documenting and archiving data,
14-32

for documents, 26

employment litigation, 32-13-32-14

INDEX

financial statement investigations,
37-10-37-14
generally, 14-1-14-5
international investigations, gathering
electronic evidence, 38-13-38-15
productions, 14-31-14-32
wage and hours litigation, 33-10-33-16
Data Protection Act (European Union),
1-30n17, 14-13
Date, valuation, 10-7-10-8
Daubert challenge
business interruption insurance claims,
11-16
class certification issues, 13-6-13-7
generally, 8:2
Days-on-market, 29-19-29-20
Debtor-in-possessior. (RIP), 22-5, 22-12,
22-14
Deceptive Trade Practices Act, 1611
Declaratoryr«licf, 4-2
De facto'mier ger doctrine, 23+6, 23-12-23-15
Defective pricing, 27-13-27-14
Defeudant’s case, legal process for,
1-15-1-16
1refense Contract Audit Agency (DCAA),
27-8
Degree of harm, punitive damages and,
16:7-16-8
Delaware
on fiduciary duties, 34-2
on prejudgment interest, 15-11-15-12
See also Directors” and officers’ litigation
Delay, of contract, 28-10-28-12
Delay (construction) claim calculations,
28-19-28-21
Demurrer, legal process for, 1-10
Depositions, 1:12-1-14
Derivative actions, against corporate
directors, 34:4-34-5
Design-build contracts, 28-3
Design patents, 19:36-19-37
Deterrence, of future infringement, 1829,
19-43n86
Digital Millennium Copyright Act
(DMCA), 18-4
Digital rights management (DRM), 18-4
Direct capitalization method, 29-23-29-26
Directed Changes, construction contracts,
28-16-28-18
Directed verdict, 1:15-1-16, 1-17
Direct evidence, of tax fraud, 36:7
Direct examination, for trials, 1-14-1-15

7
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Directors’ and officers’ litigation,
34-1-34-21
bank failures, 35:15
case study, 34-13-34-15
clawbacks, 34-11-34-13
examples reflecting common issues,
34-9-34-11
financial statement investigations,
37-17
generally, 34-1-34-2
legal standards for corporate governance,
34-2-34-7
role of financial accounting expert,
34-7-34-9
Direct tracing, 39-9
Discharge, of debts, 22-19
Disclosure statements (bankruptcy),
22:21-22-22
Discounted cash flow (DCF) method, 10-9,
10-12-10-13, 29-27-29-29
Discounting
business valuation, 10-9-10-11
developing damages theories and
models, 4:20
ex ante, 5-5-5-6
ex post, 5-8
lost earnings of persons, 12-14-12-15
See also Business valuation
Discovery
depositions, 1-12-1-14
discovery assistance by financial experts,
2:4
documentation of loss Ginsurance) versus,
11-19
family law process, 39-3, 39-4-39-5
interrogatories, 1-11-1-12
introduction, 1-11
requests for admissions, 1-12
requests for production of documents,
1-12
Rule 26 and expert witnesses, 2-2-2-3
sampling and, 6-1, 6:19-6-20
written reports, 1-11
Discretion and independent judgment,
33-20n6
Discrimination, employment litigation and,
32:3,32:16-32-19
Disgorgement, 4-9
Disparate impact, 326
Dispute resolution, 1-1-1-31
alternate dispute resolution (ADR) forms,
1-19-1-23

alternate dispute resolution (ADR)
process, 1-17-1-19,1-18
in business interruption claim process,
11-14-11-15
civil court system, 1-5-1-10
domestic alternate dispute resolution
(ADR), 1-23-1-25
generally, 1-1-1-5
international arbitration, 1-25-1-28
legal process, 1-10-1-17
merger and acquisition transactions, 219,
21-20-21-22 (See also Merger and
acquisition transaction disputes)
Disruption, construction projects, 28-12
Dividend discount model (DDM), 9-9
Divorce. See Family laww services
Document managen.ert
construction clarms and project
documentatien, 28:6
financial experts and, 26
international investigations,
38-7-38-8
Deatitient production (discovery), 1-12
Dadd-Frank Wall Street Reform and
Consumer Protection Act,
31-13-31-14, 31-15, 31-18, 34-7,
34-11-34-13,37-8, 37-18-37-19
Domestic alternative dispute resolution
(ADR), 1-23-1-24
Domicile, 39:5-39-6
Domination or control, alter ego and,
23-11-23-15
Donning and doffing time, 33-8
Double marginalization, 18-11
Dual awards, 19-35-19:36
Durbin-Watson test, 8:10-8-11
Duty of care, 34:2-34-3
Duty of loyalty, 34-2, 34-3
Duty to mitigate, 4:5

Earnings ability, punitive damages and,
16-6
Earnings-based bonuses, 31-14-31-15
Earnings before interest, taxes,
depreciation, and amortization
(EBITDA)
bankruptcy and, 22-27
merger and acquisition transaction
disputes, 21-3, 214, 21-10, 21-15-21-18
Earnings before interest and taxes (EBIT),
21-15
Earnings management, 34:10
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Earnout clauses, 21-5, 21-14-21-18
Econometric analysis, 8-1-8-56
attributes of good models, 8-19-8-21
case law, 8:26-8-53
choosing correct significance level,
8-21-8:23
explanatory variables, 8:13-8-15
forecasting and residual analysis,
8-24-8-25
functional form, 8-15-8-17
generally, 8:1-8-2
R?,8-23-8-24
regression model of, 8:3-8:5
role of, in litigation, 8-2-8-3
sensitivity testing of estimated results,
8:17-8-19
statistical versus practical significance,
8-23
violation of assumptions and data
problems, 8-5-8-13
Economic analysis, for developing damages
claims, 4-25, 4-26, 4-:27
Economic analysis, in securities class
certification, 25:1-25-16
intraclass conflicts, 25-5-25-11
predominance of individual versus
common issues, 25-2-25-5
recent Supreme Court decisions,
25-11-25-12
Rule 23 requirements, 25-1-23-2
Economic analysis qualificaticns, required
of financial experts, 2/7-2-8
Economic conditions, real estate litigation
and, 29-3-29-14
Economic Espionage Act of 1996 (EEA),
18-8
Economic loss doctrine, 4:3-4-4
Eggshell audit, 36-23
Electronically stored information (ESI). See
Data management
Email, data management and,
14-9-14-11, 14-17, 14-19-14-29, 14-31
Employee Retirement Income Security Act
of 1974 (ERISA), 13-13, 25-8-25-11,
35-15
Employees, generally. See Data
management; Lost earnings of
persons
Employees, of failed banks, 35-15
Employment litigation, 32-1-32-38
adverse treatment and disparate impact,
32:6

INDEX 9

compensation and pay, 32-28-32-30
economics of discrimination, 32-3
forms of data used in, 32-13-32:14
generally, 32:2-32-3
legal background, 32:4-32-6
promotion practices, 32:19-32-25
recruitment and hiring, 32-14-32-19
statistical background, 32-6-32-14,
32:24
termination, 32-7, 32-:25-32-27
use of sampling in cases, 6-17-6-18 (See
also Lost earnings of persons)
wage and hours litigation, 32-30-32-32
Engagement letters, for financial experts,
2:13-2-14
Engineering method, for incremental costs,
7-17-7-18
Enterprise resource planning (ERP), data
managementand,
14-11-14:12,14-18-14-19, 14-31-14-32
Entertainn.«xit, royalty examinations and,
202
Entirc market value rule (EMVR),
19:15-19-17
Liitry permits/visas, 38-9-38-10
Environmental disputes
real estate litigation, commercial real
estate, 29-23-29-29
real estate litigation, residential market,
29-14-29-23
Equal Pay Act of 1963, 32-5
Equitable actions, 1-29n4
Equitable remedy, alter ego issues,
23-1-23-2
Equity conflicts, 25-7-25-8
Equity cost of capital
estimating, 9:6-9-11
sample calculations, 9-11-9-14
See also Capital, cost of
Equity risk premium (ERP), 9-7
Europe, international investigations,
38-16
European Union
Data Protection Act, 1-30n17, 14-13
international investigations,
38-14-38-15
Evasion, tax, 36-1-36-4
Event studies, 4:21, 24:7-24-11,
24-16-24-19
Event windows, 8:19
Evergreen loans, 23-9
Examiners (bankruptcy), 22-14
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Ex ante versus ex post damages calculations,
5-1-5-23
application of ex ante approach, 5-3-5-7
application of ex post approach, 5-7-5-10
“book of wisdom” concept, 5-11-5-13
business valuation issues, 10-3
developing damage theories and models,
4-14
ex ante case law, 5:15-5-17
expectancy versus outcome, 5:2-5-3
ex post case law, 5-3, 5-18-5-21
generally, 5-1-5-2
hybrid approach, 5-10
“wrongdoer’s rule” concept, 5-13-5-14
Executive compensation, 31-1-31-34
challenges, 31-:26-31-31
disputes and investigations, 31-:3-31-5
executive stock options (ESO), 31-16
generally, 31-:2-31-3
issues regarding nature and amount of
compensation, 31:14-31-25
theory and practice, 31:5-31-10
trends in stock-based compensation
regulatory reporting and practice,
31-10-31-14
Executive Order 11246, 32-5
Exemption claims (wage and hours),
33-2-33-5
Expectation damages, 4:6
Expediting costs (insurance), ii+7-11-6
Expenditures method, tax fraud, 36-7,
36-10-36-11
Expensing, of damages, 17-11,
18-30-18-31
Expert opinions
accountants’ liability litigation, 30-21-
30-23
alter ego analysis, 23-16-23-18
antitrust cases, 26:19-26-22
bank failures, 35-17
bankruptcy litigation, 22-23-22-32
business interruption insurance claims
and roles of fact/expert witnesses,
11-19
class certification, 13-7-13-4
construction contracts, 28:5-28-6
CPAs, special considerations for financial
experts, 2-11
directors” and officers’ litigation,
34-7-34-9
dispute resolution and admissibility,
1-2-1-4

federal contract disputes, 27-8-27-10
Federal Securities Acts and areas of
expert analysis (See Federal Securities
Acts)
financial experts as expert witnesses,
2:2-2-3
merger and acquisition transactions and
disputes, 21-22-21-27
opinion testimony by financial experts,
2:6-2-7
patent infringement damages, 19-34-19-35
punitive damages and, 16-3-16-9
tax fraud, 36:16-36:23
wage and hours litigation,
33-16-33-19
See also Causation issties
Explanatory variables, 8:13-8-15
Extra expense (insurance), 11-5-11-6
Extraordinary business transactions,
federalceniract disputes and,
2715-27-19
Extra v, X, construction contracts,
25-16-28-18

dct testimony
alter ego issues, 23-16-23-18
expert testimony versus, 3:12-3-13, 11-19
See also Expert opinions
Fair Credit Reporting Act (FCRA), 16:19
Fair Labor Standards Act (FLSA), 6:17, 32:5,
33-1-33-3, 33-6, 33-9-33-10
Fair market value, 10-5-10-6, 22-26
Fair value, 10-5-10-7
False advertising, 18-7
False Claims Act (FCA), 27-4,27-11,
27-21-27-22
False Statements Act, 27-4
Fama-French three-factor model, 9:10-9-11
Family expense method, 39-9-39-40
Family law services, 39-1-39-17
apportionment, 39-5-39-8, 39:11-39-15
business valuation, 39:15-39-16
character of property, 39-5
commingling, tracing, apportionment,
39-5-39-8
family law process, 39-3-39-4
generally, 39-1-39-2
support, 39:4-39-5
tracing, 39:5-39-11
transmutations, 39-11
FDIC Deposit Insurance Fund (DIF),
35-5-35-10
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FDIC Improvement Act (FDICIA), 35-10
Federal Acquisition Regulations (FAR),
27-1,27-3-27-4,27-6, 285
Federal Acquisition Streamlining Act
(FASA), 27-5
Federal Arbitration Act, 1-23
Federal contract disputes, 27-1-27-32
contract audit reports, 27-29-27-30
contractor claims, 27-11-27-13
contract pricing and changes, 27-13-27-21
dispute and litigation process,
27-24-27-25
False Claims Act, 27-21-27-22
financial accounting disputes,
27-23-27-24
generally, 27-1-27-3
laws, regulations, guidance,
27-4-27-8
nature of, 27-3-27-4
protests and pre-award disputes,
27-10-27-11
qui tam actions, 27-22-27-23
role of financial experts, 27-8-27-10
selected financial acronyms, 27-26-27-27
uniform contract format, 27-28
See also Contract law
Federal Corrupt Practices Act,
34-10-34-11
Federal district court system, 1-6-1-19
Federal Insurance Contributioas Act
(FICA), 12:7,17-6
Federal Rules of Civil Procecdure
depositions, 1-13
discovery—written reports, 1-11
dispute resolution and expert testimony,
1-4
Rule 23 and securities class certification,
25-1-25-2,
25-5-25-6 (See also Economic analysis,
in securities class certification)
Rule 23 requirements of a class
certification, 13:2-13-5,
13-13-13-14 (See also Class certification
issues)
Rule 23 wage and hours litigation,
33-9-33-10
Rule 26 and data management,
14-2-14-3
Rule 26 and expert witnesses, 2:2-2-3
Federal Rules of Evidence
expert opinions and admissibility,
1-2-1-4

INDEX 11

federal contract disputes,
27-24-27-25
Rule 702 and expert testimony on
causation issues, 3-11
Rule 702 and proof of business facts,
2:4-2-5
Rule 702 and qualifications of financial
experts, 2-8
Rule 703 and tax fraud, 36:17-36-18
Rule 704 and alter ego issues, 23-18
Federal Securities Acts, 24-1-24-25
accountant liability and, 30-7
alternative damages measures, 24-5-24-7
expert’s role in analysis of, 24-7-24-15
generally, 24-1
Private Securities Litization Reform Act
of 1995, 24-2, 24:3-24-4
Securities Act £1933, 242
Securities Evchange Act of 1934,
24-2-24-~
statistica! approach to event study,
240762419
trac inig model discussion, 24-20-24-21
Fecieral Supply Schedule (FSS) contracts,
27-6,27-19-27-20
Federal Tort Claims Act, 19-4
Federal Trade Commission Act, 18-8, 26-11
Federal Trade Secret Act, 18-8
Fee arrangements, for financial experts,
2:13-2-14
Fiduciary duties
breach of, 31-4
directors” and officers’ litigation, 34-2
Financial analysis qualifications, required
of financial experts, 2-7
Financial crisis of 2007-2008. See Bank
failures
Financial experts, 2-1-2-16
alternate dispute resolution, 1-24-1-25
deposition of, 1-13
Federal Rules of Civil Procedure and
expert opinions, 1-4
Federal Rules of Evidence and expert
opinions, 1:2--1-4
in international arbitration, 1:28
involvement, in civil court system, 1-6
in litigation, 1-4-1-5
in litigation environment, 2:4-2-6
logistics, 2:13-2-15
opinion testimony, 2:6-2-7
professional guidance and standards for,
2-8-2-13
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Financial experts (Continued )
qualifications of, 2-7-2-8
roles of, 2:2-2-4
services provided by, generally, 2-1-2-2
tasks of, in litigation, 1-5
See also Accountant liability; Expert
opinions
Financial Industry Regulatory Authority,
34-7
Financial Institutions Reform, Recovery,
and Enforcement Act (FIRREA), 3-12—
3-13,35-13
Financial reporting under GAAP, fair value
for, 10-7
Financial statement investigations,
37-1-37-26
accountant liability and, 30-12-30-13,
30-16-30-18
communicating, 37-17-37-18
examples of financial statement fraud,
37-19-37-24
financial statement misstatements,
37:2-37-4
fraud tree, 37-4-37-6
generally, 37-1-37-2
intent, 37-16
international, 38-3
investigation life cycle, 37-9-37-16
sources and triggers of investigations,
37:6-37-9
trends in regulation, 37-18-37-19
Fines, tax treatment of, 17:10-17-11
Firm valuation. See Business valuation
Fixed cost, estimating; 7+18
Flaw of averages, 4:19-4-20
Flipping shares, 24-21
Floating borrowing rates.
See Prejudgment interest
Forecasting
analysis, 8-:24-8-25
for developing damages claims, 4-25
of growth, for business valuation,
10-14-10-17
Foreign Corrupt Practices Act (FCPA), 21-2,
21-23-21-24,21-24, 34-7, 34-11, 37-4,
38-1-38-2. See also International
investigations
Forensic investigation
bankruptcy, 22:23-22-25
forensic imaging/extraction, 14-14, 14-15
wage and hours litigation,
33-11-33-12

Foreseeability, 3-4, 4-5, 30-5
Formal statistical tests, 7-16
Fraud
accountant liability and, 30-6
bankruptcy restatements, 2226,
22:27-22-32
damages for, 4:15
establishing main theory of, in
international investigations,
38-3-38-4 (See also International
investigations)
executive compensation in liability
setting, 31-4, 31-:19-31-21
Federal Securities Acts and areas of
expert analysis, 24-4
fraud-on-the-marketapproach, class
certification, 1310
fraud-on-the-market (FOM) doctrine,
25-2-25-3
fraud triangle theory, 14-27-14-28
fraudtile .t transfers, 22+-17-22-19
See.!so Financial statement
tavestigations; Tax fraud
Fr-ecash flow to equity holders (FCFE),
10-9-10-11, 10-13-10-14
Free cash flow to the firm (FCFF),
10-9-10-11, 10-13-10-14
Freedom of Information Act (FOIA), 18-8,
275
F-test, 7-16
Full Faith and Credit for Child Support
Orders Act, 39-4
Functional form, 8:15-8-17

Game theory, 18-13-15
General damages, consequential damages
versus, 3:7-3-8
General ledger data, incremental cost
measurement and, 7-9-7-11
Generally accepted accounting practices
(GAAP)
accountant liability and, 30-12-30-13
asset-based approach to business
valuation and, 10-20-10-21
bankruptcy solvency analyses, 22:29
executive compensation, 31:26-31-27
fair value for financial reporting under,
10-7
federal contract disputes, 27-8,
27-23-27-24
financial statement investigations,
37-3-37-4
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merger and acquisition transaction
disputes, 21-3,21-5-21-8, 21-11-21-12,
21-17
Generally accepted auditing standards
(GAAS)
accountant liability, 30-3, 30-10,
30-13-30-15, 30-17, 30-20-30-23
financial statement investigations, 37-3,
37-7
international investigations,
38-4-38-5
Georgia-Pacific factors, 5-20, 18-18, 18-28,
19-19
Global System for Mobile (GSM),
38-11-38-12
Golden parachutes, 31-21
Goldfeld-Quandt test, 8-7, 8-8
Goodwill, impairment of, 4-17, 4-27, 18-28
Grand jury investigation (tax fraud),
36-15-36-16
Guideline public company method, 10-19

Harm to capital assets, 17-7
Heads of claims, 28:2
Heteroscedasticity, 8-7-8-10

High-tech companies, royalty examinatiori:

and, 20-8

Hiring, employment litigation and,
32:14-32-19

Historical performance analysis;.ior
developing damages claims, 4-25-4-26

Home office overhead, coust-uction
contracts, 28-18-2% 1%

Homoscedasticity, 8-/-8-10

Hong Kong International Arbitration
Centre (HKIA), 1-27

Hosting, of electronically stored
information, 37-13

Housing market. See Real estate litigation

Human resource information system
(HRIS) databases, 32:13-32-14

Hybrid approach, real estate litigation,
29-17-29-18

Hypothesis testing, 29-18-29-19, 326

Hypothetical negotiation, 19-19-19-20

Immunizations, international
investigations, 38-10

Impacted as-planned (construction
contracts), 2820

Impaired claims and interests, 22-20

Imputation, 6-7

INDEX 13

Incentives, for executives, 31-5-31:10
Income approach
to business valuation, 10-8-10-18
defined, 10-9
real estate litigation, 29-11-29-12
Incremental costs, estimating, 7-1-7-25
account analysis method, 7-17
costs, terminology distinctions, 7-19-7-25
engineering method, 7-17-7-18
examples, 7-5-7-8
generally, 7-:2-7-5
impediments to, 7-8-7-11
regression analysis, 7-5-7-8, 7-11-7-17
See also Statistical sampling
Indemnification, in mergers and acquisition
transactions, 21-8-21-9
Independent contrac:or status (wage and
hours), 33:2.32-%
Indexes, for madeling damages claims,
4:15-4:1+,4-28
Indicia @ aticr ego, 23-3, 23-6-23-15,
2317 -23-18
Indirccrevidence, of tax fraud, 36-7
Tigirect tracing, 39-9-39-40
industry research, for developing damages
claims, 4-26
IndyMac lawsuits, 35-16-35-17
Informal methods, of critiquing regression
analysis, 7-15-7-16
Information technology (IT). See Data
management
Ingress/egress coverage, 11-7
Injunctive relief
developing damages theories and
models, 4:2
patent infringement damages, 19-38-19-39
Insiders, 24-21
Insourcing, data management and,
14-3-14-4
Institute of Business Appraisers, 10-4, 10-24
Institute of Certified Fraud Examiners, 37-4
Institutional trading, 24-20-24-21
Insurance
construction contracts, 28-3
insurers and bank failures, 35-15
punitive damages and, 16-8-16-9
See also Business interruption insurance
claims
Insurance Services Office (ISO) Standard
Form, 11-4-11-5
Intellectual Property and Communications
Omnibus Reform Act of 1999, 18:32
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Intellectual property rights. See Copyrights;
Nonpatent intellectual property rights;
Patent infringement damages;
Trademarks; Trade secrets

Interaction terms, models with, 8-17

Inter-American Convention on
International Commercial Arbitration
(Panama Convention), 1-30n8

Interest rates

federal contract disputes, 27-:20-27-21

patent infringement damages,
19-37-19-38

See also Prejudgment interest

Internal investigations, 27-1-37-2

Internal Revenue Code. See Bankruptcy;
Tax considerations; Tax fraud; Tax
treatment of damages awards

Internal Revenue Service

Clinvestigation, 36:15-36-16

Offshore Voluntary Disclosure Initiative
(2011 OVDI), 36-21-36-22

Voluntary Disclosure Practice,
36-19-36-21

See also Tax considerations; Tax fraud

International arbitration, 1:25-1-28

International Center for Dispute Resolution
(ICDR), 1-26,1-27

International Centre for the Settlemer.t ¢f
Investment Disputes (ICSID), i-27

International Chamber of Convirerce Court
of Arbitration ICC), 1-27

International Chamber of Ccmmerce (ICC),
1-20,1-26

International investigations, 38-1-38-20

gathering electronic evidence,
38-13-38-15

generally, 38-1-38-2

interviews, 38-15-38-18

logistical planning, 38-9-38-12

planning, 38-2-38-9

reporting findings, 38-19

workspace and environment, 38-12-38-13

Interrogatories (discovery), 1-11-1-12

Intervening causes, 3:5

Interviews

for financial statement investigations,
37-15-37-16
international investigations, 38-15-38-18

Intraday trading, 24-20

Intrinsic value, 10-6

Inventory (contents) insurance claims,
11-7-11-8

Inventory roll-forwards, 20-6
Invested capital, 10-9-10-10
Investment treaties, 1-27-1-28
Investment value, 10-6

Japan, international investigations, 38-16
Job cost accounting, 28-6-28-10
Job-feeder analysis, 32-19-32-24
Jobs Creation Act of 2003, 17-12
Judges
alter ego issues, 23-18
appointment of special master by, 2-4
bench trials, 1-5
Judgment, defined, 1-16
Judgment as a matter of law, defined, 1-17
Judgment asset, 15-3-15-4
Juries, punitive damages awarded by, 16-2
Justifiable relianze, 30)-17-30-18

Klein conspiracy, 36-4-36-5
Kovel acccuntant/Kovel privilege, 36-17

Lack Oiseparateness, alter ego and,
23-9-23-11
l.anham Act, 18-7,18-25-18-29,
18-32-18-33
Latin America, international investigations,
38-16-38-17
Layoffs. See Termination
Legal cause. See Causation issues
Legal fees, tax treatment of damages
awards and deduction of, 17-11-17-12
Legal holds, data management and,
14-5-14-6
Legal process
discovery—depositions, 1-12-1-14
discovery—interrogatories, 1-11-1-12
discovery—introduction, 1-11
discovery—requests for admissions, 1-12
discovery—requests for production of
documents, 1-12
discovery—written reports, 1-11
legal pleadings, 1-10-1-11
overview of lawsuit, 1:10
trial, 1-14-1-16
types of outcomes, 1-:16-1-17
Liability, sampling and, 6-1
Licensing
advantages and disadvantages of,
19-22-19-27
royalty examinations and, 20-1-20-9
(See also Royalties)
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Lilly Ledbetter Fair Pay Act of 2009, 32-6
Limited jurisdiction, courts of, 1-8
Limited liability entities (LLC), alter ego
issues, 23-1-23-2,23-15-23-16
Liquidated damages, 4-9
Liquidation (bankruptcy), 22-7-22-8, 22-30
Litigation, of insurance claims, 11-15, 11-18
Log-linear models, 8-16
London Court of International Arbitration
(LCIA), 1-20, 1-26, 1:27
Loss causation, 3-10-3-11, 24-4
Loss of future earnings, 4-17
Lost adjustment (insurance) process,
11-8-11-14,11-18
Lost earnings of persons, 12-1-12-18
cases involving children, 12-13
components of claims, 12-4-12-8
discounting lost earnings to present
value, 12-14-12-15
employee versus self-insured, 12-12-12-13
generally, 12-1
information needed for analysis,
12-2-12-4
mitigating factors and offsets, 12:9-12:2
period of loss, 12-:13-12-14
survival action versus wrongful death
action, 12-12
Lost goodwill, 4-17, 4-27
Lost profits
damages, 19-8-19-18
defined, 4-8
lost business value versi's, +-16-4-17
of newly established ausiresses,
4-14-4-15
patent infringement damages, 19-8-19-18
Lost sales, calculating, 18-26-18-32,
19-11-19-15
Lump-sum royalty, 18-10-18-12

Major Fraud Act, 27-4
Malpractice
ex post analyses, 5:21
serving as financial expert in litigation
and, 2:12-2-13
Manageability, for class certification, 33-10
Managed services, data management and,
14-4-14-5
Management change, developing damages
claims and, 4-27
Managerial power approach, 31-9-31-10
Marital dissolution law. See Family law
services

INDEX 15

Market analysis, developing damages
claims and, 4-25, 4-:27, 4-28
Market analysis qualifications, required of
financial experts, 2-8
Market approach, to business valuation,
10-8, 10-18-10-20
Market efficiency, in securities class actions,
25-2-25-5
Market index return, prejudgment interest
and, 15+6
Market share analyses, 4-21, 19-10-19-11
Material adverse change, 21-9, 21-:19-21-20
Materiality provisions, in merger and
acquisition transactions, 21-14
Material loss review, 35-11
Matters of significance;33-20n7
Maturity risk, 9-2-9:2
Measured-mile approach, to calculating
damages, 2813, 28-15
Mechanical € entractors Association of
Anmarica(MCAA), 28-14
Media <o\ erage analysis, 29-20, 29-21
Medic storage, data management and,
14-16-14-17
I iediation
defined, 1-17
generally, 1-:20-1-22
wage and hours litigation, 33-18
See also Alternative dispute resolution
(ADR); Dispute resolution
Medical expenses, tax treatment of, 17-5
Medicare Act, 6-14
Merger and acquisition method, of business
valuation, 10-19-10-20
Merger and acquisition transaction
disputes, 21-1-21-28
common disputes, 21-10-21-20
contract provisions, 21-4-21-9
current transaction market perspectives,
21-3
dispute resolution process, 21-9,
21-20-21-22
financial statement investigations,
37-8-37-9
generally, 21-2
international investigations, 38-1-38-2
overview of M&A transaction lifecycle,
21-2-21-3
role of accountants in, 21-22-21-27
Method patents, 19-36
Miller Act, 27-5
Minimum wage, 33:5-33-7
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Mini-trials, 1-22-1-23

Misclassification cases (wage and hours),
33:2-33-5

Missed meal periods, 33-8

Modeling analysis, 14-:30-14-31

Model parameters, tests for sensitivity of,
8-18-8:19

Moderated settlement conferences, 1-23

Modified total cost method, of calculating
damages, 28-13

Monopoly, 18-13-15, 26-7-26-9

Monte Carlo simulation valuation
technique, 4-19-4-20

Mortgage-backed securities (MBS), 35-2

Multicollinearity, 7-15, 8-5-8-7

Multiple regression analysis, 32-12-32-13

National Association of Securities Dealers
Automated Quotations, 31-9
National Cooperative Research and
Production Act of 1993, 26+6, 2613
Negligence
accountant liability and, 30-3-30-6
causation issues and, 3-3-3-4
Negotiation, insurance claims and, 11-14
Neighborhood comparison approach, real
estate litigation, 29-15-29-16
Net cash flow, 10-9, 10-13-10-14
Net operating income, 29-25
Net worth method, tax fraud, 36:7,
36-9-36-10
Net worth review, punitive damages and,
16-5-16-6
Neutral fact finding, i:22
Neutrals, 1:24
Newberg on Class Actions, 257
New York Stock Exchange
on compensation, 31-9
directors” and officers’ litigation, 34-7
Noncontinuing expenses (insurance),
11-4-11-5
Nonpatent intellectual property rights,
18-1-18-55
comparison of intellectual property
remedies, 18-35-18-41
damages specific to copyright
infringement, 18-18-18-25
damages specific to trademark
infringement and false advertising,
18-25-18:33
damages specific to trade secrets,
18-33-18:34

general damages measurement issues,
18-9-18-15
generally, 18-2
main forms of, 18:2-18-9
patent damages compared to, 18-15-18-18
patent infringement damages compared
to, 18-35-18-41
Nonpracticing entities (NPEs), 19-5
Notice of objection, in merger and
acquisition disputes, 21-10-21-11
Null hypothesis, 7-16
Numerosity requirement, for class
certification, 13-2-13-3, 25-1-25-2, 33-10

Objectivity guidelines, for financial experts,
29

Occupational theft, iaternational, 38-3

Off-balance-sheet ctructures, 34:9-34-10

Offerings, 24-21

Office of Fed«ral Contract Compliance
Pregrams (OFCCP), 32-14

Office of vManagement and Budget (OMB),
277

Gilice of the U.S. Trustee (DQOYJ),
22:6-22-9

Office of Thrift Supervision (OTS),
35-10-35-11

Officer litigation. See Directors’ and officers’
litigation

Offset of loss against profit, 18-31

Offshore Voluntary Disclosure Initiative
(2011 OVDI) (IRS), 36-21-36-22

Oligopoly, 18-13-15

Opening statements, for trials, 1-14

Operating losses and expenses, 4-7—4-8

Opinion, defined, 1-17

Opportunity cost of capital, 9:2-9-6

Optimal contracting approach,
31-9-31-10

Origin of claim test, 17-2-17-3, 17-10-17-11

Outcomes, types of, 1-16-1-17

Outliers, identifying, 8-12-8-13

Out-of-court settlements (bankruptcy),
22:3-22-4

Out-of-pocket damages, 4-7

Overcharge, calculating, 26-:22-26-23

Overhead, unjust enrichment and, 18-21

Overtime wages, 33-5-33-7

Panduit factors, 19-8,19:9-19-10
Parastatal entities, arbitration with,
1-27-1-28
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Parens patriae cases, 2613
Patent infringement damages, 19-1-19-46
causation, 19-5
comparison of intellectual property
remedies, 18-35-18-41
current patent infringement damages
environment, 19-5-19-8
design patents, 19-36-19-37
dual awards, 19-35-19-36
ex post analyses, 5-19-5-20
guidance, 19:39
indirect profits, 18-22-18-23
injunctive relief, 19-38-19-39
interest on damages, 19-37-19-38
lost profits damages, 19-8-19-18
nonpatent intellectual property rights
damages compared to, 18-:15-18-18
patent damages, generally, 19-2-19-5
patents, generally, 19-2
process or method patents, 19-36
reasonable royalty, 19-18-19-35
royalty base, 1935
royalty rate calculations, 4-21
See also Nonpatent intellectual property
rights
“Patent trolls,” 19-5
Penalties, tax treatment of, 17-10-17-11
Period of indemnity (insurance), 11-3,.11+6,
11-16-11-17
Per se cases, 26+6, 26-9
Personal injury
tax treatment of damags ¢ wards,
nonphysical persnuarinjury disputes,
17-5-17-7
tax treatment of damages awards,
physical personal injury disputes,
17-3-17-5
See also Lost earnings of persons
Personal security, international
investigations, 38:10-38-11
Pharmaceuticals
patent infringement damages and,
19-42n67
royalty examinations, 20-9
Piece rate compensation, 33-7-33-8
Plaintiff’s case, for trials, 1-14
Plaintiff’s rebuttal case, legal process for,
1-16
Plan exclusivity period, 22-9
Polynomial models, 8-17
Postclosing adjustments. See Merger and
acquisition transaction disputes

INDEX 17

Predatory pricing, 26-8-26-9
Prediction testing, 29-18-29-19
Preference, 22:17-22-18
Prejudgment interest, 15-1-15-20
adjusting multiplier for taxes,
15-12-15-13
close corporations and individual
plaintiffs, 15-15-15-16
computing multiplier, 15-10-15-11
currency conversion and, 15-14-15-15
damage award calculation using
multiplier, 15-3
Delaware law on, 15-11-15-12
developing damages theories and
models, 4:20-4-21
estimating defendant’s unsecured
floating borrowiag rate, 15-9-15-10
ex ante versus expos: damages
calculations, 5°6-5:7, 5:8-5-10
floating interest rate and, 15-8-15-9
generaily.15-1-15-2
multipi: defendants and, 15-13-15-14
rovvatent intellectual property rights
and, 18-32
patent infringement damages, 19-37
unsecured borrowing and, 15-:3-15-8
Premise of value, 10-7
Prepackaged/prenegotiated plans, 22:10
Price fixing, 26-5
Price multiples of guideline companies,
10-20
Price reductions, patent infringement
damages and, 19-41n37
Pricing
class certification, 13-10
construction contracts, 28-4
federal contract disputes, 27-13-27-21
Primarily engaged standard, 33-22, n35
Privacy, data collection and, 14-13-14-14
Private judging, 1-22
Private Securities Litigation Reform Act of
1995, 24-2-24-5,24-3-24-4
Privity rule, 30-4-30-5
Process patents, 19:36
Procurement Integrity Act, 27-5
Product cost, estimating, 7-18
Product liability, use of sampling in cases,
6-18-6-19
Professionals, employment of (bankruptcy),
22:13-22-14
Professional standards, for financial
experts, 2:8-2-13



06/01/2012

15:6:13  Page 18
18 INDEX
Profitability

account of profits, developing damages
theories and models, 4:2
patent infringement damages, 19-30
reasonable royalty versus lost profits,
18-12-18-13
value in use, 18:23
See also Damages; Nonpatent intellectual
property rights
Profitability, punitive damages and,
16-6-16-7
Prolongation, 28-10-28-12
Promotion practices, employment
litigation, 32-19-32-25
Prompt Payment Act, 27-5, 27-20
Proof of business facts, 2-4-2-5
Property
character of, 39-5
insurance, 11-3
See also Family law services; Real estate
litigation
Proportionate liability, expert analysis and,
24-4
Proximate cause
developing damages theories and
models, 4-4-4-5
Proximity approach, real estate litigatien,
29-16-29-17
Proxy, for owner’s damages, 18-2%
Public Company Accounting Gversight
Board (PCAOB), 30-2, 20+8,.30-20, 34-7
Public Contract Code, 281
Public Law 85-804, 27+
Public Use Microdata Sample (PUMS),
3216
Pump and dump strategy, 31-19
Punitive damages, 16-1-16-25
basic issues in punitive damages action,
16-2-16-3
developing damages theories and
models, 4-5, 412 (See also Damages)
expert’s role, 16-3-16-9
generally, 16-:1-16-2
legal guidance on, 16-9-16-21
nonpatent intellectual property rights
and, 18-34
state laws on, 16-19-16-21
See also Tax treatment of damages awards

Quantum meruit theory, 28-17-28-18
Quasi-community property,
39-2

Questioning. See Expert opinions;
Interviews
Qui tam actions, 27-22-27-23

R?,8:23-8-24
Racketeer Influenced and Corrupt
Organizations Act (RICO), 6-16, 18-8
Random selection, 6-3—-6-4
Real estate litigation, 29-1-29-32
damages related to economic conditions,
29-8-29-14
damages related to environmental
disputes, commercial real estate,
29-23-29-29
damages related to environmental
disputes, residential market,
29-14-29-23
economic transivion and, 29-3-29-8
generally, 29-2-29-3
Reasonablecertainty, 4-3
Reasonabiciiess, tests of, 717, 26+-2-26+5
Receiversnip, 35-11
Rezivrocal models, 8-16-8-17
Revission, 4:2,4-12-4-13
Kecovery actions, 2217, 22:27-32
Recross-examination, 1-15
Recruitment, employment litigation and,
32-14-32-19
Redirect examination, 1-15
Reformation (rectification), 4:2, 4:12—4-13
Regression analysis
antitrust cases, 26-21-26-22
class certification issues, 13:9-13-10
with confidence interval, 4:19
econometric analysis model, 8-3-8-5
employment litigation, 32-12-32-13
for estimating incremental costs,
7-5-7-8,7-11-7-17
real estate litigation, 29-15
regression equation specification error
test (RESET), 8:15
statistical sampling, 6:12-6-13
step-wise regression, 8:13
See also Econometric analysis; Time series
data
Regulation. See individual names of laws and
acts
Regulators, financial statement
investigations and, 37-18
Regulatory proceedings, accountant
liability and, 30-7-30-8
Relation mapping, 14-29-14-30
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Relevant labor market, 32-15
Reliance, 3-9-3-10
Reliance damages (RD), 4+6, 4-10
Remedy of restitution (RR) damages, 4-6-
4-7,4-10-4-12
Remoteness, antitrust and, 26:14-26-15
Renegotiation Act, 27:20
Reorganization (bankruptcy)
acceptance/rejection of plan, 22:22
cram down, 22:23
plan feasibility and confirmation
proceedings, 22-25-22-27
plan of reorganization, 22-19-22-21
post-confirmation activities,
22:23
Repair costs, 47
Repo 105 transactions, 34:13-34-15
Representations, in mergers and acquisition
transactions, 21:-6-21-7,21-18-21-19
Rescission, 246
Residual analysis, 8-24-8-25
Residual (firm) demand elasticity formula,
18-44n73
Resolution Trust Corporation (RTC),
35-13
Restatement (Second) of Contracts, 4-3,
30-5-30-6
Restitution. See Unjust enrichment
Retainers, 2-14
Retrojection, 22-31
Retrospective appraisal methcds,
29:22-29-23
Return of price, 4-9
Revenue analysis, developing damages
claims and, 4-27
Revenue recognition, financial statements,
37-19-37-20
Reverse piercings, 23:15-23-16
Revised Model Business Corporation Act,
10-7
Robinson-Patman Act, 26-10, 26-16
Royalties
Lanham Act case law, 18:28
license or usage rates, 18-19
patent infringement and reasonable
royalty, 19-18-19-35
patent infringement and royalty rate
calculations, 4:21, 19-35
reasonable royalty versus lost profits,
18-12-18-13
royalty examinations, 20-1-20-9
royalty rate calculations, 4-21
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running versus lump-sum,
18-10-18-12
use of reasonable royalty,
18-31-18-32, 196
See also Nonpatent intellectual property
rights
Rule 10b-5 (Securities and Exchange Act of
1934), 24-2-24-3, 25-2-25-3, 256
Rule of reason, 26:6
Running royalty, 18-10-18-12

Safe harbor
data collection and, 14-13-14-14
Federal Securities Acts and areas of
expert analysis, 24-4
international investigations,
38-14-38-15
Sale-price-to-list-puice ratio, 29-20
Sales analysis.developing damages claims
and, 4:2&
Sales comiparison approach, real estate
litiga ion, 29-11
Salea relocity, 29-20-29-21
Sazapling theory
extrapolation, 6:10-6-13
improved precision versus higher cost,
6:2-6-3
proportion of population sampled versus
randomness, 6:3-6-4
sample design, 6-4-6-7
sampling error, 33-17
sampling methods, 6:7-6-10
sampling proportional to size, 6:7, 6:10
Sarbanes-Oxley Act of 2002, 2-12, 30-8,
30-10-30-11, 30-18-30-19, 31-15, 34-6,
34-12,37-8
Savings and Loan crisis (late 1980s/1990s),
subsequent litigation, 35-13-35-17
Schedules (bankruptcy), 22-12-22-13
Scheduling logic, 28-19
S corporations, alter ego issues, 23-1-23-2,
23-15-23-16
Securities Act of 1933, 3-14, 3-20n67, 242,
24-5
Securities and Exchange Act of 1934, 8-22,
24-2-24-3,24-5,30-3,30-7, 31-5, 37-3,
37-7
Securities and Exchange Commission (SEC)
accountant liability, 30-7, 30-14
accountant liability and, 30-2
bank failures, 35-13
bankruptcy, 22-10
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Securities and Exchange Commission (SEC)
(Continued )
business valuation, 10-19
data management, 14-31
directors” and officers’ litigation, 34-5
Federal Securities Acts and areas of
expert analysis, 24-2
financial statement investigations, 37-2,
37-3,37-8,37-18-37-19
securities class certification, 25-8
See also Financial statement investigations
Securities fraud
causation issues and expert testimony,
3-8-3-11,3-13-3-14
class certification issues, 1310
event studies, 4-21
Self-collection, data management and,
14-14-14-15
Self-insured, lost earnings of, 12-12-12-13
Seller-purchaser class conflict, 25-6-25-7
Sensitivity testing, of estimated results,
8-17-8-19
Separate property, 39-2
September 11, 2001 terrorist attacks, real
estate litigation and, 29-2, 29-3
Service interruption coverage, 11-7
Settlement
for insurance claims, 11-13-11-14
royalty examinations, 20-6-20-7
Shareholder rights disputes, foir vaiue for,
10-6-10-7
Sherman Antitrust Act, 2¢-2--26-8,
26-24-26-26. See alsa Antitrust cases
Short sales, 24-21
Sibling subsidiary, alter ego and, 23-5
Significance level, choosing, 8:21-8-23
Simple random sampling (SRS), 6:7-6-8
Singapore International Arbitration Centre
(SIAQ), 1-27
Small Business Job Protection Act of 1996,
17-4
“Smoothing,” 34-10
Social services, use of sampling in cases,
6:15-6:16
Software, royalty examinations and,
20-7-20-8
Solvency analyses, 22-28-22-31
Special agent report (tax fraud),
36-15-36-16
Special federal courts, 1-7-1-8
Specialist trading, 24-20
Special master, appointment of, 2-4

Specific items method, tax fraud,
36-7-36-8
Spoliation, financial statement
investigations and, 37-11-37-12
Spousal support, 39-4
Standard of value (bankruptcy), 22-26
Standards Development Organization Act
of 2004, 26-6, 26-13
Standard-setting organizations (SSO),
26-6-26-7
Standards of value, 10-5
Standing, antitrust and, 26-14
State courts, 1-8-1-9
Statement of Financial Accounting
Standard (SFAS), 31-11,
31-12-31-13,31-17-31-18
Statements on Audiiing Standards (SASs)
(ASB), 30-14
States
arbitratic with, 1-27-1-28
attoriney generals on bank failures, 35-15
Delaw. e, on fiduciary duties, 34-2
D<laware, on prejudgment interest,
15-11-15-12
tederal versus, class action procedures,
33-9
on punitive damages, 16-:19-16-21
state attorneys general parens patriae
cases, 2613
Statistical estimation of incremental cost,
7-1-7-25
account analysis method, 7-17
costs, terminology distinctions, 7-19-7-25
detecting flaws in regression analysis of
accounting data,
7-15-7-17
engineering method, 7-17-7-18
examples, 7-5-7-8
generally, 7-2-7-5
impediments to incremental cost
measurement, 7-8-7-11
measurement issues in regression
analysis of accounting data, 7-5-7-8,
7-11-7-15
See also Econometric analysis; Statistical
sampling
Statistical sampling, 6-1-6-27
employment litigation and, 32-:6-32-14,
32-24
event studies, 24-16-24-19
generally, 6:1-6-2
sampling theory, 6-2-6-13
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statistical significance, 8-21-8-23
use of sampling by courts, 6-13-6-20
wage and hours litigation,
33-12-33-13, 33-16-33-18
See also Econometric analysis; Real estate
litigation; Statistical estimation of
incremental cost
Statistics qualifications, required of
financial experts, 2-8
Statutory penalties
nonpatent intellectual property rights
and, 18-23-18-24, 18-32-18-33
punitive damages and, 16-8
Stayer-leaver analysis, 32:26
Step-wise regression, 8-13
Stock-based compensation regulatory
reporting, 31-10-31-14
Storage, of data. See Data management
Strategy development, by financial experts,
2-5
Stratified sampling, 6-7, 6:8-6-9
Structured market participant interviews,
29-21-29-22
Structured settlements, 17-9
Subperiods, tests for, 8-17-8-18
Subpoenas, 1-14
Subprime mortgages, 35-4
Subrogation, developing damages theoites
and models, 4-2
Subsequent harm, prejudgmer:iinterest
and, 15-15
Substantial factor test, 3:3
Successors in interest, “3-¢
Summary jury trials, 1:22
Surrebuttal case, legal process for, 1-16
Surveys, wage and hours litigation,
33-13-33-15
Survival action, 12:12
Systematic risk, 9-3-9-4
Systematic sampling, 6:22n20

Targeted collection, data management and,
14-14
Tax considerations
developing damages claims and,
4:30-4-31
lost earnings of persons, 12-11-12-12
prejudgment interest and, 15-12-15-13
punitive damages and, 16-9
tax court, 1-7
See also Tax fraud; Tax treatment of
damages awards
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Tax fraud, 36-1-36-27
accountant’s role and, 36-16-36-23
assisting in preparation of false return,
36-4
attempt to evade or defeat tax, 36-3-36-4
avoidance versus evasion, 36:-1-36-3
Clinvestigation, 36-15-36-16
conspiracy to defraud the United States
(Klein conspiracy), 36:4-365
criminal tax case shorthand formula, 36:6
fraud and false statement, 36-4
government’s sources for criminal and
civil tax fraud cases, 36:13-36-15
government’s standard of review for
criminal tax case, 3616
methods of proving tax deficiency,
36-6-36-11
prosecution, 36-C=266
proving intent, 30-11-36-13
Tax treatmenr o damages awards,
17-2-i716
busiicss injury disputes, 17-7-17-8
deduction of legal fees, 17-11-17-12
cenerally, 17-1-17-2
nonphysical personal injury disputes,
17-5-17-7
origin of claim test, 17-2-17-3,17-10-17-11
physical personal injury disputes,
17-3-17-5
structured settlements, 17-9
substantiating, 17-8-17-9
tax planning, 17-7-17-8
tax treatment of payments by payor,
17-9-17-11
Technology
access and patent infringement damages,
19-42n68
high-tech companies and royalty
examinations, 20-8
Temporary orders, family law process, 39-3
Termination
employment litigation, 32-7, 32:25-32-27
of executives, 31-21-31-23
Termination, contract, 27-17-27-18
Term structure of interest rates, 15-8-15-9
Time considerations
bank failures and filing lawsuits,
35-15-35-16
construction contracts and damages,
28-11
damages claims and, 4-17—4-18
family law process, 393
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Time considerations (Continued)
financial statement investigations,
37-:21-37-24
international investigations, 385
lost earnings of persons, 12-13-12-14
prejudgment interest and, 15-10-15-11
time-and-motions observation studies,
33-15-33-16
time impact analysis (construction
contracts), 28-20
valuation date, 10-7-10-8
Time element insurance, 11-3
Time series data
autocorrelation and, 8-10-8-11
forecasting growth, 10-16
Time value of money, damages claims and,
4-30,9-1
Title 25, United States Code (U.S.C.),
19-2-19-5
Titled property (family law), 39-5
Tobacco litigation, use of sampling in cases,
6-16-6-17
Torts, defined, 4-4
Total cost (global) method, of calculating
damages, 28-12
Total direct compensation, 31-6
Tracing, family law services, 39-5-39-11
Trademark Act, 18+6
Trademarks
comparison of intellectual preperty
remedies, 18-35-18-41
damages specific to trac'ernark
infringement and.1alse advertising,
18-25-18-33
generally, 18-5-18-7
See also Nonpatent intellectual property
rights
Trade secrets
comparison of intellectual property
remedies, 18-35-18-41
damages specific to trade secrets,
18-33-18-34
generally, 18-7-18-9
See also Nonpatent intellectual property
rights
Trading model discussion, 24-:20-24-21
Transaction causation, 3-9-3-10
Transmutations, family law services, 39-11
Transportation, international, 38-12
Travel time cases, 33-8
Treadway Commission, 30-8-30-10
Trending, 14-29

Trendline analysis, 4-21

Trial, legal process, 1-14-1-16

Tribunals, arbitration, 1-28

Troubled businesses, 22-3. See also
Bankruptcy

Trustees (bankruptcy), 22-14, 35-15

Truth in Negotiations Act (TINA), 27-6,
27-13-27-14

T-tests, 3212

Turnover ratio, 29-20-29-21

Tying arrangements/bundling, 26-9-26-10

Typicality requirement, for class
certification, 13-3-13-4, 25-1-25-2, 33-10

U.K. Bribery Act, 21-3

Undercapitalized subsidiary, alter ego and,
23-4-23-5

Uniform Commescia. Code (UCC), 4+4,
22-18

Uniform Ceniract Format (UCF), 27-3

UniforiaFraudulent Conveyance Act, 22-19

Uniforzi “raudulent Transfer Act, 2219

Uritctin Interstate Family Support Act,
39-4

Uniform Standards of Professional
Appraisal Practice (USPAP), 10-4

Unintentional discrimination, 32:6

Unit cost, estimating, 7-18

United Nations Commission on
International Trade Law (UNCITRAL),
1-20,1-26,1-27

Unjust enrichment, 18-13, 18-20-18-23,
18-29,19-3,24+6

Unlimited jurisdiction, courts of, 1-8

Unsecured borrowing rates. See
Prejudgment interest

Unsystematic risk, 9-4, 9-6

U.S. Supreme Court, role of, 1-7

U.S. Treasury securities, 9:6-9-7, 15:6-15-7

U.S. Trustee, 22:6-22-9

Valuation. See Business valuation

Value in use, 1823

Verdict, defined, 1-16

Voir dire, dispute resolution and, 1-3

Voluntary Disclosure Practice (IRS),
36-19-36-23

Wage and hours litigation, 32:30-32-32,
33-1-33-24
class action, 33-9-33-10
data gathering, 33-10-33-16
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generally, 33-1
hourly employee cases, 33-:5-33-8
litigation support roles, 33-19
mediation support, 33-18
misclassification cases, 33-2-33-5
role of expert at class certification, 33-16—
33-18
role of expert at trial, 33-18-33-19
Warranties, in mergers and acquisition
transactions, 21-6-21-7,21-18-21-19
Washington Convention on the Settlement
of Investment Disputes between States
and Nationals of Other States, 1-28
Weighted average cost of capital (WACC),
9-4-9-6,10-9,19-37
Whistleblowers, 27-22-27-23, 37-8
White test, 8-7-8-10
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Windows analysis (construction contracts),
28-20

Winstar cases, 312

Work papers, 2:14-2-15

Work-product privilege issues, 11-18

Workspace, for international investigations,
38-12-38-13

Written reports (discovery), 1-11

“Wrongdoer’s rule” concept, 5-13-5-14

Wrongful death action, 12-12

Wrongful termination, 32-25. See also Lost
earnings of persons; Termination

Yardstick method. See Benchmark
comparison approach

Z-scores, 32:9-32-11
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