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INDUSTRIAL SECTORAL CONTROL

Governing legislation

Regulations on Foreign Investment Guidelines ( {3554
J7 IFFFED ), enacted by the State Planning Commission and
effective as of 1 April 2002;

Catalogue on Industry Guidelines for Foreign Investment ( (4}
FHL B T H %) ), enacted by the State Development
and Reform Commission and the Ministry of Commerce
("MOFCOM”) and effective as of 1 December 2007 (the
2007 Industrial Catalogue”) revised again in 2011 December
(the “2011 Industrial Catalogue”), and further revised in
March 2015 and effective as of 10 April 2015 (the “2015
Industrial Catalogue”);

Law of the People’s Republic of China on Sino-foreign Equity Joint
Ventures ( (FHENRIMEFIEELE SWIE) ), effective
as of 1 July 1979 and revised on 15 March 2001 (the “EJV Law”);

Regulations for the Implementation of the Law of the People’s
Republic %f China on Sino-foreign Equity Joint Ventures ( {9
EARANEPISEREELWIELHSB) ), enacted by
the State Council and effective as of 20 September 1983 and
revised on 22 July 2001, further revised on 19 February 2014
(the “EJV Regulations”);

Law of the People’s Republic j’v{ China on Sino-foreign Co-operaiize
Joint  Ventures  ( {4 ANRILAMEHIESELE ML),
effective as of 13 April 1988 and revised on 31 Octelber 2000
(the “CJV Law”);

Implementatio’ﬁ Regulutions for the Law of the People’s Republic o
China on Sino-foreign Cooperative Joint Ventures ( (g A 4L
AE P& ERE AL HES N ), issued by the Ministry
of Foreign Trade and Economic Cooperation and effective as
of 4 September 1995, further revised on 19 February 2014 (the
“CJV Regulations”);

Law of the People’s Republic of China on Wholly Foreign-owned
Enterprises ( (PHANRILFESMEMAIE) ), effective as of
12 April 1986 and revised on 31 October 2000 (the “WFOE Law”);

Detailed Rules for the Implementation of the Law of the People’s
Republic of China on Wholly Foreign-owned Enterprises ( { H4&
N 5’[‘5§ﬁik%§§ﬁﬁggﬁi WY"), issued by the Ministry
of Foreign Trade and Economic Cooperation, effective as of
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12 December 1990 and revised on 12 April 2001, further revised
on 19 February 2014 (the “WFOE Regulations”); and

(9) Catalogue of Priority Industries for Foreign Investment in Central and
Western Region ( (P P#HR A RIHRRES L Hx) ), jointly
issued by the National Development and Reform Commission
(“NDRC”) and the MOFCOM and effective as of 10 June 2013.

91-010  History of control

For the first 30 years following the founding of the People’s RePub]iC
of China (“PRC” or “China”), China prohibited any participation by
foreign capitalists in its economic development. The first cracks in
this wall were planted in the Second Session of the Fifth National
People’s Congress in 1979. This meeting marked the start of China’s
opening ut o the world.

The magnitude of the changes wrought by this plenary meeting can
be seéh by the figures. In the span of 37 years, China has gone from
a nio man’s land for investment into the world’s number one foreign
direct investment (“FDI1”) destination.

Year | Foreign Export Import Foreign
reserves investment

1978 USD1.67 UsD97.5 Usp108.9 UsD17.7
billion billion billion billion

2015 UsD3.33 UsD 2.28 UsD1.68 UsD126.27
trillion trillion trillion billion

Although these figures defy an outsider’s expectations the differences
within the country are more pronounced still. In the span of half
a generation China has developed a sophisticated legal system
and moved from wariness towards foreign investment to active
encouragement.

Despite these changes China’s open-door policy has always retained
a door and sometimes this door is slammed shut on certain industries
or activities. Although, it has opened up in a way that not even the
most ardent Sinophile would have anticipated in 1979, China still
maintains specific restrictions on the inflow of foreign capital into
the country.

Foreign investors should also bear in mind that almost every step in

the establishment process for a foreign investment enterprise (“FIEs”)
and its resulting operation in China requires approvals from a wide
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4 Foreign Investment in China

range of Government authorities. In the main this is not onerous
control, indeed in many cases the authorities play more the role of a
cheerleader than an umpire.

91-030  Pre-2001 industrial sector control

For many years, China did not have a specific piece of legislation
which set out the restrictions or encouragement to be granted
to specific types of foreign investment. The approval authorities
would generally base their decisions on vaguely worded legislation
contained in laws or regulations regulating joint ventures (“JVs”,
including equity joint ventures or EJVs, and contractual joint ventures
or CJVs) and wholly foreign-owned enterprises (“WFOEs”) or upon
“internal policies”, which were not published, not available to the
general public and indeed often thought to be non-existent.

EJV and WFOE legislation

The E]JV Regulations (prior to the 22 July 2001 amendment) and WFOE
Regulations (prior to the 12 April 2001 amendment) provided only the
very broadest of brushstrokes as to what was allowed.

The EJV Regulations proposed a vague list of permitted JV projects
(ie energy development, building materials, chemicals, metallurgical
industries, machine manufacturing, instrument and meter assembly
industries and offshore oil exploitation equipment, manufacturing,
electronics & computer industries and communication equipmeni
manufacturing, light industry, textile, foodstuffs, medicine, medical
apparatus and packaging industries, agriculture, animal husbandry
and aquaculture, and tourism and service industries).

This vague list was 1@;€'gely ignored and EJVs were estabiished in a
S.

wide range of indffstri

The lack of specific regulations was probably due to a mix of the
authorities not sure as to what they were doing and fear of the
consequences of allowing the door to be too wide open. Foreign
investors also were unsure of how to invest in China and had an
opposite fear from that of the Chinese authorities who feared their

entry into China. The foreign investor's major concern was whether
they would be allowed out again.

However, as both sides gained in experience the regulations outlining
the means by which investments may be made were being improved.
The provisions of the WFOE Regulations represented a better approach
than the EJV Regulations in that they sought to list prohibited and
restricted sectors and not all permitted sectors.
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The WFOE Regulations were in many ways a forerunner of the
Industrial Catalogue (discussed below) which sets out whether a
particular type of business is open to foreign investment and whether
certain encouragements or restrictions exist.

Regulations on Foreign Investment
Guidelines and Catalogue on Industry
Guidelines for Foreign Investment

China began to issue the Regulations on Foreign Investment Guidelines
( (FeBSt BB ITEMED ) and its accompanying Cataigguebfgm
Industry Guidelines for Foreign Investment ( €FF Tﬁ“’ﬁﬁ“iﬁgﬁ
H3t) , the “Industrial Catalogue”) in 1995. This gave foreign
investors a far clearer picture regarding the Chinese Government
policies atid" “internal guidelines” in respect of their planned
foreign(irvestment.

This first-ever Industrial Catalogue clarified that some industrial

ssciors, many of which were regarded as being lucrative, were barred
{rom having foreign investment.

q1-060

In essence, the Regulations on Foreign Investment Guidelines divide
foreign investment into four categories:

(1) encouraged;
(2) permitted;

(3) restricted; and
(4) prohibited.

The “encouraged”, “restricted” and “prohibited” categories are listed
in the accompanying Industrial Catalogue (the latest version came into
effect on 10 April 2015; more detail in §1-240). Any sector not listed
in the Industrial Catalogue is deemed to fall within the “permitted”
category.

The Regulations on Foreign Investment Guidelines also provide a general
description and different treatment for a project depending upon its
category. As part of China'’s efforts to implement its WTO obligations,
the Regulations on Foreign Investment Guidelines were also revised to
take into account China’s undertakings under such treaty.

Importance of the Industrial Catalogue

As the primary legislation determining whether a specific foreign
invested project will be allowed, restricted or encouraged, the

q1-060
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Regulations on Foreign Investment Guidelines and the Industrial Catalogue

are the initial regulations to be considered by any potential foreign
investor.

In some cases a proposed project will be “prohibited” (eg news
agencies, TV, satellite uplinking stations, microwave stations etc).

In other cases the proposed project may be restricted (eg animal
husbandry, cotton (raw cotton) processing, certain types of mining,
gold exploration etc) whereas other projects may be encouraged
(eg storage and processing of vegetables, production of new anti-
cancer medication, manufacturing of mine trolleys for mining
etc), and such classification will be a major criteria in determining
whether the project will benefit from Customs duty and related VAT
exemption (further details to be discussed in Taxation and Customs
duties from 28-005 to §28-080).

Since its inception the Industrial Catalogue has undergone a number of
revisions, including 1995, 1997, 2002, 2004, 2007 and 2015.

2007 Industrial catalogue

91-110  General introduction

At the end of 2007, the NDRC and the MOFCOM jointly issued the
latest version of the Industrial Catalogue. This revised version replaced
the 2004 Industrial Catalogue and became effective as of 1 Decembe;
2007. As always the changes in the 2007 Industrial Catalogue reflécied
shifts in China’s economic and industrial policies.

In 2007 China'’s foreign direct investment policy changed ffen export
led growth to qualityjnvestment supporting domestic-icd growth.
As Mr. Ma Kai, the then Minister of NDRC stated, “the focus is on
strength, not scale”. The general economic policy was set by the
11th Five-Year Plan which set a course away from projects that:

(1) rely upon cheap Chinese raw materials or energy;

(2) are wasteful or lead to high level of pollution;

(3) manufacture export-orientated products; or

(4) manufacture low-tech products with little value added.

On the other hand “green is the new black” when it comes to the
projects that are being encouraged. Encouraged projects included:

(1) energy-saving;

(2) environmental protection;

ﬂl-l 10 © 2016 Wolters Kluwer Hong Kong Limited
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(3) transportation infrastructure development;
(4) Hi-tech manufacturing;

(5) logistics;

(6) business outsourcing; and

(7) improvements in agricultural technology.

A quick glance at the 2007 Industrial Catalogue shows the affect that
the 11th Five-Year Plan had. For example “real estate” and “products
directly exported” were deleted from the encouraged category.
This made sense for China’s economic situation in 2007 before the
global economic crisis began to bite. In 2007, China was facing
enormous international pressure in respect of its currency. China’s
encouragement to its export-orientated industries and the massive
current accotntsurplus was adding further pressure on the authorities
for a RME appreciation. In addition China was facing bottlenecks in
respect of resources and energy. There were concerns that China was
in effect importing pollution by being the world’s factory.

Another strategic concemn of the PRC authorities was to stem the
iritlow of international “hot” money into China. Due to expectations
of an appreciation in RMB there had been a rush by foreign investors
to bring money into China, particularly into the overheating real
estate sector. The PRC authorities had major concerns that this would
further contribute to building further asset bubbles within China.

Just as the move away from export and real estate industries signalled
deeper policy concerns, such concerns could also be seen in the areas
that were upgraded to encouraged status. The list of encouraged
sectors included services and higher value added services such as
“leasing and commercial services”, “bank and telecommunications
back office service, software development and related contracting
business”; “culture, sports and entertainment”, “management
and operation of public show facilities, sport centres, and training
facilities, as well as related intermediary services” have been added
to the encouraged category.

These changes showed China’s intended move in 2007 from a
“quantity economy” to a “quality economy” and concern for the
environment with reference to a “green GDP”.

91-130 Encouraged category

The 2007 Industrial Catalogue substantially followed the categorisation
methodology used in the 2002 and 2004 Industrial Catalogues. Although
the industrial sectors under the 2007 Industrial Catalogue remained

q1-130
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8 Foreign Investment in China

very much the same (reduced from 13 to 12), the total number of items
under the “encouraged” category and the contents had significantly
changed. The total number of encouraged sectors was significantly
increased from 246 to 351, with the following allocation:

e agriculture, forestry, animal husbandry and fishery (12 items);
e mining (9 items);

o manufacturing (282 items);

* generation and supply of electricity, gas and water (7 items);

¢ transportation, storage, and post (14 items);

e wholesale and retail (2 items);

o leasing and commercial services (3 items);

e scientific research, technological services and geological survey
(14 items);

e waterresources, environmental and public facility management
(4 items);

¢ education (1 item);
e health, social security and social welfare (1 item); and
o culture, sports and entertainment (2 items).

Details as to the additions and deletions are as follows:

(1) under the heading of “generation and supply of electricity, gas
and water” \

- added: “sea water utilisation, industrial waste. ‘water
disposal and utilisation”;

- deletegs “@onstruction and operation of ithermal power
plants with a single generator capacity of more than
300 megawatts”, and “construction and operation of
natural gas power plants”;

(2) under the heading of “transportation, storage, and post”

- added: “comprehensive maintenance of infrastructural
facilities for high speed railways, railway cargo
transportation lines, and inter-city railway lines”;

—  deleted: “construction and operation of petroleum docks”.
(3) under the heading of “wholesale and retail”
- added: “modern logistics”

q1-130
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©)

under the heading of “scientific research, technological
services and geological survey”

— added: “biology energy development technology” and
“ocean chemical energy comprehensive utilisation
technology”.

More significant changes have occurred under the “mining”
headings

— five items added, including “mine gas utilisation”
and “exploration and development of ocean bottom
inflammable ice”.

- five “traditional mining” items deleted, including
“exploration and development of coal and its associated
resources”, “exploration and extraction of low grade
and hard-to-extract gold mines”, “exploration and
development of copper, lead and zinc” and “exploration
and development of alumina”.

Sivee the “manufacturing” heading contains more than half of the
total items under the encouraged category, it is worthwhile to further
discuss this heading, which consists of the following subheadings:

agricultural and non-staple food processing (3 items);
food manufacturing (3 items);

beverage processing (1 item);

tobacco product processing (3 items);

leather and fur products (3 items);

wood processing and bamboo, cane, palm and straw
manufacturing (1 item);

paper making and paper products (1 item);

petroleum processing and coking industry (1 item);

chemical feedstock and chemical product manufacturing (26 items);
medicine (16 items);

chemical fibre manufacturing (6 items);

plastics products (3 items);

non-metal mineral products (20 items);
non-ferrous metal smelting and rolling processing (2 items);
metal products (3 items);

Foreign Investment in China
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10 Foreign Investment in China

e ordinary machinery manufacturing (19 items);

e specialised equipment manufacturing (71 items);

e transportation equipment manufacturing (26 items);
 electric machinery and equipment manufacturing (13 items);

¢ electronics and communications equipment manufacturing
(35 items);

* apparatus, instruments, and cultural and office appliance
manufacturing (18 items); and

¢ other manufacturing industries (3 items).

Significant increase in the total number of sectors falling within
the encouraged category resulted from significant increase in more
sectors within “manufacturing” being considered as encouraged.
Specifically, notable changes occurred in the following areas:

(1) under the headings of “agricultural and non-staple food
processing”, “food manufacturing” and “beverage processing”

- five items added: “development and production of plant
beverage”, “development, production and processing of
forest food”, and “production of natural food ingredients”.

~  four deleted: including “storage and processing of grain
products” and “production of dairy products”.

(2) under the heading of “textiles”

-  three items added: “processing of special natural fibre
products that meet ecological, energy utilisatior: and
environmental protection requirements”, { “rlothing
manufactyring using computerised manutfacturing
systen&”, Ad “production of high-grade carpet and
related products”.

(3) under the heading of “leather and fur products”

~  added: “leather and fur cleaning process” and “high-grade
leather (sofa leather and auto sea leather) processing”;

- deleted: “new technological processing of swine, cattle
and lamb wet skins”.

(4) under the heading of “petroleum processing and coking

industry”
~ deleted: “asphalt production for heavy transportation
roads”.
91-130 © 2016 Wolters Kluwer Hong Kong Limited
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(5) under the heading of “chemical feedstock and chemical
product manufacturing”

- ten items added: including “processing of ethylene
downstream by-products”, “environmental friendly
printing inks production”, and “water auto coating and
related water resin production”;

- six items deleted: including “textile and fibre dyeing
material production” and “auto emission cleaning
catalytic agent production”; and

— 11 items modified.

Additions and deletions also occurred in the following headings:
“medicine”, “chemical fibre manufacturing”, “plastics products”,
“non-metal.(inineral products”, “non-ferrous metal smelting and
rolling processing”, and “metal products”.

The most significant changes (additions), however, occurred under
the-{sllowing headings:

(i) ordinary machinery manufacturing:
— 14 items added, and
—  two items deleted;
(2) specialised equipment manufacturing;:
- an impressive total of 42 items added: including “colour

coating equipment production”, “solar energy battery
production equipment manufacturing”, “pollution
prevention equipment production and development”,
“metropolitan garbage disposal equipment
manufacturing”, and “used plastic and battery recovery,

disposal, reuse equipment manufacturing”; and
- 13 items deleted.
(3) transportation equipment manufacturing;
(4) -electric machinery and equipment manufacturing;
(5) electronics and communications equipment manufacturing; and
(6) apparatus, instruments, and cultural and office appliance

manufacturing,.
91-160  Restricted category

There were a total of 87 items classified under the restricted category
under the 2007 Industrial Catalogue. Comparing with 78 items in the

q1-160
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2004 Industrial Catalogue, the numerical change was not significant.
Nevertheless, there were still some important changes. Notable
additions to this category include the following:

(1) Aluminum fluoride production;
(2)
(3) Manufacturing of multi-vitamin dose and oral calcium dose;
(4)

Strontium salt production;

Repair, design and manufacturing of general vessels (including
sections; controlling stake to be held by Chinese party);

(5) Construction and operation of electricity grids (controlling
stake to be held by Chinese party);

(6) Creditworthiness investigation and rating services;
(7) Photography services (including stunt photography such

as aerial photography, but excluding mapping aerial
photography, only in the form of EJVs);

(8) Performance agency (controlling stake to be held by Chinese
party) and operation of entertainment venues (only in the
form of EJVs or CJVs);

(9) Currency brokerage companies and futures companies
(controlling stake to be held by Chinese party); and

(10) Real estate second-tier market transactions and real estate
intermediaries or agencies.

Equally important are the following deletions from the restricied
category:
(1) Resin production for fibre and non-fibre use with a pfoduction
capacity of }I&ss,_t&gn 400 tonnes per day;
(2) Commodity trading, sales agent type commercial companies;
(3) Wholesale and retail of books, newspapers and periodicals;
(4) Goods leasing companies;
(5) Foreign trade companies; and
(6) Construction and operation of golf courses.

It should be noted that not all items listed in the restricted category
signal a tightening. In some cases there, a move to the restricted
category from the prohibited category. One example is the addition
of “construction and operation of electricity grids” and “future
trading companies” to the restricted category. Both had previously
been off limits to foreign investment. Further, there are also some

ﬂl-]. 60 © 2016 Wolters Kluwer Hong Kong Limited
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modifications within the category. For example, “accounting and
auditing” was limited to JVs; “high school education” had been
modified to “ordinary high school education”.

91-190  Prohibited category

There were a total of 38 items classified in the prohibited category in
the 2007 Industrial Catalogue which was a slight increase compared to
the 35 items listed in the 2004 Industrial Catalogue. Notable changes
include the following additions:

e Exploration and development of tungsten, molybdenum, tin,
antimony and fluorite;

e Development and application of human dry cell and genetic
treatment technology;

o Ocean survey, administrative division survey and mapping;

o (internet news portal, internet audio and video programme
services; and

e Construction and operation of golf courses (which was in
fact moved from the restricted category in the 2004 Industrial
Catalogue).

As mentioned above, “futures companies” and “construction and
operation of electricity grids” had been moved from prohibited to
restricted categories.

In summary, a review of the 2007 Industrial Catalogue compared
to its predecessor — the 2004 Industrial Catalogue — shows that the
2007 Industrial Catalogue sought to encourage control of resources,
environmental protection and energy utilisation, and sought to move
the economy away from mass produced exports, to greener, higher
value products and services.

Pre-2011 industrial sector control

91-210  Several Opinions on the Further

Utilisation of Foreign Capital

Faced with the global economic crisis China showed signs of
backtracking in respect of its lofty goals set in 2007. Low-value
manufacturers such as toy manufacturers were seeing increased VAT
rebates in respect of their exports. The previous policy stressed a move
from the high-labour projects to high-tech projects. Given the spate of

Foreign Investment in China 91-210
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(8) Detailed Rules for the Implementation of the Law of the Pe i3 TN Bl g% SR MHERE 3 R RSB R — L

| 5o e BRGNS Y )
Republic of China on Wholly Foreign-owned Enterprises ( {f% B P X B A ) ), issued by the MOFCOM on

FRFCHN E b Al SE a4 1)) ), issued by the MOFTEC 2 ~ 14 Jovember 2005; | |
revised on 12 April 2001, revised again on 19 February (0 Administrative Regulations of the People’s Republic of China on
(the “WFOE Regulations”); " Company Registration ( (H4 )\E%%ﬂ{&ﬁlﬁﬂ’%ﬂ%ﬂ ) ),
(9) Opinions on Further Encouraging Foreign Investment ( * igsued on 18 December 2005, revised on 19 February 2014,

HAHE—FEMINE R EMENY ), issued by the MOF OO - revised on 6 February 2016; '
and a number of other Ministries under the State Council a2+ ® (18) Administrative Regulations on Registration of Company Registered
effective as of 3 August 1999; S " Capital ( (ATEMBAFILEENE) ), issued by the SAIC

(10) Notice on Several Questions regarding the Approval of F on 27 December 2005, revised on 20 February 2014;

Investment Enterprises within the Encouraged Categoiy by Lo (19) Implementation Opinion on Issues relating to Application of Law
Authorities and Submission of such Approvals to M OFTEC  for Administration of Examination and Approval and Re&stmttqn
Record ( (XA B & 54 @%ﬁ?@?ﬂffi BT S B ! %Foreign—invested Companies ( {F<T M HL TR A B s HEE D
Beor Al A2 & FA K RFE KD, ). issued by th - EERAERET HARPITEL) ), issued by the SAIC on
MOJRTEG.and effective as of 15 October15%9; . 24 April 2006;

(11) Company Law of the People’s Republic of China ( {4 A RIEH (20) Notice of the Ministry of Commerce on Delegation of Approval
E A #E) ), revised and effective as of 1 January 2006, revise  Power relating to the Alteration and Examination Items of Foreign-
again on 28 December 2013 (the “Company Law”); \ invested Joint Stock Companies and Enterprises ( (I &#RT T

(12) Contract Law of the People’s Republic of China ( { A R AEAE %ﬁﬁﬁ?ﬁgg}ﬁ (—;1‘5 ﬁfk ﬁ%bogﬁmgm HUBHID ), issued

#AVEY ), effective as of 1 October 1999 ; A _
21) Notice of Ministry of Commerce on Further Imr}%rovin g Examination

(13) Provisional Regulations of the State Administration for Industry and Approval of Foreign Investments ( {7 KamSE T

and Commerce on the Ratio between the Registered Capital and T B it .
Investment of Sino—foreign Joint Equity Enterprises ( {E%K | .?hig?chﬁ%gﬁwmﬁﬁ ¥ e YRR R e SRS o

ITBEERRTHIEREE MRS A 5% 55 bl - _ o
HITHIE D ), effective as of 1 March 1987; ( (22) Administrative Measures on Registration of Capital Contribution in

; %P 4 ;
(14) Certain Regulations on the Subscription of Capital by the P Equity Form ( {JBeAT 3¢ 5o & 3Rp#:) ), tssued by the SAIC

to Sino—foreign Joint Equity Enterprises ( {F4he 284 on 14 January 2009 and has been repealed.
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€15-030 Overview

After a foreign investor has determined to establish an entity
China (whether an equity joint venture, contractual joint vengy,
or a WFOE), the foreign investor will need to prepare the neces
documentation for establishment and proceed with both
approval and a registration procedure This section deals with
documentation required and provides a simple overview of
approval/registration process.

5.075 Sample letter of intent

LETTER OF INTENT
For Reference Only
1 Letter of Intent (“LOI”) is made on [date], by and between:

sion investor] (“Foreign Investor”), a limited liability company
orated under the laws of the [home country] with its address at

Joint venture documentation
915-070 Letter of intent

For most foreign investors intending to set up a joint venture (“Jy*
in China the first document encountered is the “letter of int
This document sets out the parameters and general structur
the project between the foreign investor and the Chinese
exclusivity, confidentiality of information exchanged and fu
actions to be carried out by the parties. The reason for a
of intent is that it is easier to negotiate three or four pages
45-60 pages of a JV Contract. In most cases, a letter of intent is on
an expression of commercial intent and has no legal binding ef
on the parties. :

nese party] (“Chinese party”), a limited liability company established
the laws of the Republic of China with its address at [X].

ign Irizector and Chinese party may be collectively referred to as
ies” o1 separately as “Party”.

reas, Foreign Investor is a world-leading company in [type of
uct]. It possesses advanced and sophisticated technology in the field

roducts].
eas, Chinese party is a company involved in [type of product].
iereas, the Parties contemplate [intention].

efore after friendly discussions the Parties have reached the following
tandings and intend to negotiate the establishment of an equity
venture company based on the principles set forth below.

Although not binding the letter of intent should not be taken .i
Promises made in letters of intent will be difficult to move a
from during negotiations. Ideally the letter of intent should
the foreign investor confidence that the parties wili be able to a
upon the main issues of a project and that the foreign investor
obtain dug diligénce access to relevant busitiess and assets of tt
Chinese party.

In complex or large projects it is common to have a series of lette
intent. These subsequent documents may be named “memorand
of understanding”, “heads of agreement”, “meeting minu
“protocol” etc. Although the names change the underlying p
remains — these documents should move the parties closer to sig
off on the JV Contract.

|, Formation of the Joint Venture

Parties intend to jointly invest in and set up a new equity Joint
ture in [location], China. Foreign Investor shall hold [XX%] shares
e Joint Venture while Chinese party shall hold [XX%] of the shares.

he expected total investment shall be in the range of [RMBXOXOXX].
2. Transaction Documentation

Parties expect that the transaction as contemplated herein (the
ansaction”) will at least require the following documentation
saction Documentation”) to be entered simultaneously into by the

(a) Joint Venture Contract;

~ (b) Articles of Association of the Joint Venture;
- \
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: = e ; le sales, earnings

(c) Long term supply agreement between the Joint Venture 5 — ¢ oancial figures of the Joint Venture (for examp * 2
Chinese party; & Etl:,) according to the mutually agreed business plan of the Joint
(d) Technology Licence and Technical Assistance Agreeme Venture are not reached.

between Foreign Investor and the Joint Venture; In case the Joint Venture shall be terminated out of whatever

E reason, Foreign Investor shall have a call option .for the
:gutstanding shares of Chinese party in order to continue the
pusiness of the Joint Venture.

(e) Trademark agreement between the Joint Venture and Fo;
Investor;

(f) Non-competition agreement; 4 .
Jon-competition

Other agreements as required after th otiation Ve , .
(g) g q e neg ions have | A pend upon details of the transaction]

completed.

The Parties agree that the Transaction Documentation shall be Prepareg

fidentiality
by Foreign Investor.

tence and the content of this LOI are to be confidential between

rties hateto and their advisors. The Parties will treat any and all
itormation of confidential nature confidential, except for

3. Business Terms of the Joint Venture

Subject to the approval of the relevant authorities, the business scop : in connection
the Joint Venture shall primarily be [insert business scope] disclosure to advisors as reasonably necessary in

with the transactions contemplated by this LOL,

The territory of the Joint Venture shall be solely the People’s Rep

of China (excluding for these purposes Taiwan, Macau and Hong K,
(“Territory”).

) disclosure as necessary to complete and submit any filings .and
E other submissions necessary to consummate the transactions

anticipated by this LOI, and
4. Board of Directors and Management

> disclosure compelled by order of court or governmental agency.
(a) The board of directors of the Joint Venture shall consist ot

directors. Chinese party shall appoint [X] directors. Feve
Investor shall have the right to appoint the [X] diréciors

[Foreign/Chinese] party shall appoint the chairmarv-of the boz
of directors.

Parties agree that the obligation to keep information confidential

has been disclosed during further negotiations sh_all. be ?egally

) g for two (2) years after the termination of the pego‘aahons in case
@nperation as stipulated in this LOI has been achieved.

(b) [Foreign/Chinese] party shall be entitled tonam.inate the gen lusivity
manager of the Joint Venture. [Foreign/Chiriese] party shalll
ehtitled to nominate the deputy generai manager of the Jo.

Venture. [Foreign/Chinese] party shall be entitled to nomi
the CFO of the Joint Venture.

ese party for itself and on behalf of its affiliates and subsidiaries

lertake that they will not for a period of six (6) months from the .date
cution of this LOI, or until notified by Foreign Investor that it no

onger wishes to proceed with the Transaction (whichever is earlier):

5. Operational Term of the Joint Venture, call option for For

(a) Discuss or negotiate with alternative potential buyers or third
Investor

parties for projects similar to the Transaction or pr9po§ed
cooperation involving the establishment of or tI'Ee participation
in a company similar to the contemplated Joint Venture or
involving the acquisition of any equity shares, business or assets
of Chinese party; or

(a) The initial operational term of the Joint Venture shall be [x
starting from the issuance of the business licence upon clo:
of the Transaction. Such term may be renewed upon expiratio
subject to mutual agreement between all shareholders
approval from relevant Chinese Government authorities.

(b) The Parties shall both have the right to terminate the Joint
Venture after the expiration of five (5) years in case certai

Disclose any information about the establishment of thf: I.oint
Venture to any third party that wishes to enter into negotiations
for a project similar to the Transaction.

15-075 © 2016 Wolters Kluwer Hong Kong L Investment in China 1[1 5-075
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e "FIOCEdureS

9. Expiration 190 Project proposal

The Parties obligate themselves to enter into good faith negotiatig,
immediately upon signing of this LOI with the aim to reach a fopn
agreement on any and all major issues of the contemplated Trans
This LOI is regarded as basis for moving forward in the negotiation g
drafting of the Transaction Documentation. b

r
internal organisation and financial projections.

This LOI shall expire [X] months after the date of its execution or yn -095 Samp|e project Proposal

roposalis simply an outline and summary of the JV project.
ents include proposed name of the project, particulars of
tors, purpose of the project, size of the project, proposed

definitive, binding agreements settling the Transaction as contem
herein are executed by the Parties.

TOJECT PROPOSAL FOR THE ESTABLISHMENT OF [X]

10. No legal obligation For Reference Only

reliminary statement
E rdance with the Law of the People’s Republic of China.on Wholly
oumes Enterprises and other relevant laws and regulations Of. the
X! (hereinafter “the Investor”) intends to establish a wholly foreign-
eﬁterprise (hereinafter “Company”) in [location], so as to transfer
vestor’s world-class technology in production and e.nssemlbly of [X]
ina, to greatly improve the standard of [X] available in Ch1lna and to
de the Investor with a satisfactory profit while contributing to the

m and opening up of [location].

Except for [relevant articles] this LOI does not create any legally bindjy
rights or obligations on the parties hereto hereof. Unless othe
agreed upon in this LOI each party shall be responsible for its own cgs}
and expenses incurred in connection with the intended Transaction.

—_

If, regardless of the reason, Foreign Investor’ intention to participa
the Joint Venture and/or to discuss or conclude any of the agreement:
connection with the Transaction should fail, none of the Parties shall be
entitled to any claim — regardless of the legal grounds — eg compensation
or indemnification, against the other Parties.

11. Miscellaneous Brief Introduction to the Investor

Investor is a public company established and existing under the laws
and registered [X]. The Investor’s address is [X].

vestor is a world-leading producer of [X] and has a history qf many
. The Investor currently employs [X] people worldwide and in [X] it
d an annual turnover of over [X].

This LOI is executed in two (2) original copies with each Party iwed
one (1) copy. Each original copy shall contain both English arid Ch
versions. Both languages shall be equally valid.

No public announcement or other disclosure concerning tte Transaction
contemplated hereunder shall be made without ‘the prior writte
approval of all Parties with the exception of any disclosure vis-a-vis Investor has been doing business in China since [X].
public adthority. o .
: o q ; - . Investor is active in the [X] field.
This LOJ, its interpretation and all questions arising of, or in conne

with this LOI shall be governed by the laws of the People’s Republi

China. Il Brief introduction to the project

In witness thereof, the parties hereto have caused their duly authorised (1) Name
representatives to execute this Letter of Intent on the date first set forth
above: '-

e legal representatives of the Investor are [X].

 The proposed name of the Company shall be “[X]” in English and

I “[X]” in Chinese.
Chinese party: ‘. ,

Foreign party:

. (2) Organisation Form

= - The nature of the Company shall be a wholly foreign-(?wped
Apart from the letter of intent, the following are documents that are enterprise and the organisation of the Company shall be a limited
generally required for a JV project.  liability company.

1.[15-075 © 2016 Wolters Kluwer Hong Kong Limi
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71 Issues

(8) Administrative Measures on Urban Real Estate Mortgages( ¢
B AT E HIAMNE) ), issued by the Ministry of Congpr
and effective as of 1 June 1997;

il les for the Implementation of the Administrative Measures

| slgtfvenfto 1—“or.ez'gri7 Parties by Domestic Institutions ( ((f%?’ﬂm
i SEHEA Y |, “Security Implementing Rules”) only
legal basis for charges, guarantees and pledges in respect of
ity in favour of foreign entities. The Security Measures (Art 2)
provides that “foreign-related security” will mean security
Provided by “domestic institutions” to “foreign entities” in
wing forms (wWhereby the security provider or guarantor will
cible for the debt secured should the debtor default):

Guarantees in the form of a letter of guarantee, standby letters
) of credit, promissory notes and bills of exchange;

(6) Several Provisions on Changes in Equity Interest of [
Foreign-invested Enterprises ( {FMF R % H g
# THLED ), issued jointly by MOFTEC and SAIC an
as of 28 May 1997 (“Equity Change Provisions”);

(7) Interpretation of the Supreme People’s Court on Severql |
Concerning the Application of the Security Law ( {5t
R IE F<FR AR N BRIEA [ 5 GR35 T 1) B A AR )
by the Supreme People’s Court and effective as of 13
2000 (“Security Law Interpretation”);

(8) Provisional Measures on Administration of Foreign Debt
E#ATIME) ), issued by the State Development and B
Commission, the Ministry of Finance and SAFE and
as of 1 March 2003; and

(9) Detailed Rules for the Implementation of the Law of the
Republic of China on Wholly Foreign-owned Enterprises ( {
R E S 8 Al kS 540 1)) ), enacted by the State G
and revised as of 19 February 2014(“WFOE Law”).

927-010 Overview

A related issue to the financing of FIEs is the granting of s
without which financing may become difficult, if ot imp
The rules governing granting of security in China by FIEs
discussed in this section. Depending on the finatisirig transacti
granting of security by a FIE may be in favou1.of Chinese I
foreignseriders, each of which is governed Ly different legal
Accordingly, the discussions in this section will be divi
two separate parts as follows.

Charges on properties within the meaning of Art 34 of the
Gecurity Law; and

' Pled; 25 of movable property or rights within the meaning of
* prt 75 of the Security Law.

“rn “domestic institutions” is not defined, but Art 2 expressly

O foreign financial institutions in China from the scope of such

On the other hand, Art 2 expressly includes “foreign financial
ons in China” as part of “foreign entities”.

re, in deciding whether a security interest falls within the
“foreign-related security”, one has to look at two factors: the

of the security providers and beneficiaries of such security
as well as the form of the security interests. In other quds,

al rule, as long as the security interestis in a for'm‘per]:thed
ar the Security Measures and is provided by a domestic institution
your of a foreign party, it is a “foreign-related security and is
med by the Security Measures accordingly.

Charges

060 A charge or mortgage - is there
a difference?

interesting to note that a “Diya” under Ch 3 of the Security
is commonly translated or referred to as a mortgage. Such
slation and reference neither seem to be accurate nor appear

supported by other provisions of the Security Law. Under
umon fz’aw, the “essential features of a mortgage include the
ster of the ownership of the collateral from the mortgagor to
nortgagee (with the mortgagor retaining a right of redemption)
the mortgagee’s rights to foreclose. Such features are not

Foreign-related security

927-030 Forms of foreign-related security

The most common forms of security available or offered
include a charge, guarantee, letter of undertaking, pledge, as
of contractual rights and set-off rights, not all of which ar
recognised by the security law regime in China. As a matter of
Administrative Measures on Securities Given to Foreign Parties by D

Institutions ( (SEPANUIRTIMEIREEINE) |, “Security Measur

w&VEstment in China T[27-060
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present in a “Diya” und

the title to the C%Hateralefs%IegﬂBei%rtetany ? efault by the 4 in 1996, the “Security Measures”) provided that a security

Even upon default of the debtor ythe cr rggfs Srec “er could only grant foreign-related security after the approval
1 " FO 180T, pursuang relevant SAFE agent at the local level had been obtained.

has priority to be paid from the
roceeds of : :
cannot be transferred to the credifor. Asa matif (';:f0 gﬁeﬁl C"Z[Of i
3 o1d.

Law expressly prohibits the transfer of the tit] .

to the creditor. According to Art 40, a “Diya” cgnﬁgir; e sproval requirement had once caused some concerns after the
stipulate thgt the right of ownership to the collateral ig tr: e of the Security Measures, particularly where such requirement
to the creditor upon a default by the debtor of repayin 3 Pal-ed with that under the predecessor legislation, the
Ther(ifo%*e, Ilotvilt}}standing the common use of the term trative Measures concerning Domestic Institutions Providing
for a “Diya”, a “Diya” under Ch 3 is simply a charge wiﬂim}' Exchange Guarantees to Foreign Parties ( (35 HLHIX4h
sell, and not a mortgage. R EINE) | issued in 1991 and replealed in 1996, the
warantee Procedures”). Under the Forex Guarantee Procedures,
val requirements applied only to a guarantee of foreign
debts provided by a PRC domestic institution in favour
on creditors. However, the approval requirements under
7.ty Measures seemed to apply not only to foreign exchange
23, but also to guarantees of Renminbi (“RMB”) obligations,
ver immovable and/or movable and pledges of movable
- rights as long as they are provided by domestic institutions
of foreign parties; the decisive criteria appeared to be the
of the parties to a security agreement. In other words, as
_ rule, so long as the permitted foreign-related security is
led by a domestic institution in favour of a foreign party, the

roval requirements would seem to apply.

yas not difficult to understand China’s intention to control its
ebt and related exposure. Accordingly, it is not unreasonable
e that all foreign-related guarantees and asset-backed
 provided by a third party (other than the debtor itself) be
ed by the SAFE. However, without making a distinction

asset-backed securities (ie charges and pledges) provided
rd party (“three-party transactions”) and charges and pledges
by the debtor itself (“two-party transactions”), the Security
(including the approval requirements) would be applicable
-party transactions as well. Such application (particularly
the borrower is a FIE) could have created an anomaly. If these
ments were strictly applied, the irony would be that while
rowing of international commercial loans by FIEs does not

y Government (including SAFE’s) approval, the provision
-backed security by such FIEs themselves for the borrowing
require SAFE’s approval. The number of such transactions
g approvals could be significant as in general commercial
, charges and pledges are usually provided by the debtor
of a third party.

It can therefore be concluded here that a co
. mrmon law
notenjoy any legal protection under the current PRC Ie;ll?r

927-080 Definition and chargeable Propertie

The primary legal basis for a char
] ge over assets und
aw is Art 33 (under Ch 3), which provides that a chai]é;h y

the debt, the creditor has the prior rj
; prior right to use for th, !
debt the proceeds of the collatera] egchanged for Vaelztf; }gn

taken by the chargee fo
auctioned orsold. & T an amount agreed to by th

According to Art 34 of the Security L. -
the following assets: iy Law, charges can e created ¢

(1) buﬂdings and structures over land;
(2) mechiXery, mode of transportation and other movable assg
(3) land use rights; and

(4) other legally chargeable properties.

927-100 Approval requirements

Arﬁg:le 12 of the Administmtive Measures on Securities Given f
Parties by Domestic Institutions ( CEANHMT s E (e

27-08
927-080 © 2016 Wolters Kluwer Hong Kong Lim i Investment in China L
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It is fortunate that the concerns over FIEs associated tyygs ssued by alower level authority (by the SAFE as opposed to the
transactions did not last for too long, as the MOFTEC an. 2 /e Bank of China), the Security Implementing Rules are supposed
SAFE jointly issued Circular on Matters concerning Foreign L —plement and provide detailed procedures/explanations for
Enterprises Providing Foreign-related Security for Secyring. = lementation of the Security Measures, but not to amend the
Own Debts ( (T4 f‘ﬁﬁﬁﬁﬂiﬁ?l‘fﬂﬁﬁ%%ﬁﬁﬁﬁﬁgg , legislation (the Security Measures). The distinction between
“MOFTEC/SAFE Circular 320”) on 20 January 1997. The MO _+v and three-party asset-backed security transactions, as well
SAFE Circular 320 provided that FIEs in using their own 3 b exemption granted by Art 27 and 35, does not seem to have any
secure their debts, ie two-party transactions, will not be rq sis in the Security Measures. On the contrary, the provisions
to obtain any prior approval from SAFE; but if they are p ecurity Measures seem rather firm, ie all foreign-related
guarantees or security as a third party for debts of others, s require SAFE’s prior approval. Therefore, Art 27 and 35
approval will be required. Although the MOFTEC/SAFE be regarded as arbitrary interpretation of the Security Measures
320 brought about good news for FIEs, it could not be reg, be basis of necessity rather than logic. It is hoped that with
a logical interpretation of the Security Measures; rather it shoyl a's getting more experienced in drafting legislation, this type of
treated as a special exemption granted to FIEs. This is because p sistency will be avoided (or become infrequent) in the future.
domestic enterprises (meaning non-FIEs) were still covere k

Security Measures did not lay down any legal basis for the d
between security provided by FIEs and purely domestic ente

rity~mplementing Rules, for the first time, also clearly
that WFOEs do not require SAFE’s approval in providing
on related security (Art 8), although the wording of that
(Son could be greatly improved. While the first sentence clearly
s that WFOEs can provide foreign-related security on their
 volition, the second sentence states that SAFE’s approval is not
for each such provision of security (implying that a certain
verall or initial approval is required instead of a case-by-case
). By reading Art 8 in its entirety, it would seem that this Act
likely a result of poor drafting instead of a reflection of the
aftsmen’s actual intention. However, where the security is a
ver WOFEs' assets, one has to keep in mind Art 23 of the
egulations, which provides that such a charge requires the
oval of the MOFTEC or its entrusted authority.

romulgation of the Security Measures has the effect of expanding
iction of the SAFE. It had been questioned whether,
Government department specifically responsible for the
tration of the country’s foreign exchange system, the SAFE
be involved in regulating matters such as guarantees of RMB
ons and asset-backed security. On the other hand, it had also
ed that any domestic obligations to foreign parties upon
would franslate into a demand for foreign exchange
on. The fact that SAFE’s approval is required for such
ion may form the basis for SAFE’s expanded jurisdiction. This
ment has now been confirmed by the Security Implementing
0 Art 42 and 49, which expressly provide that non-compliance
the rules (eg without the necessary approval or registration)
in SAFE's refusal to approve any request for conversion of
to foreign exchange.

This situation has now been finally clarified by the Detailed
the Implementation of the Administrative Measures on Securities
to Foreign Parties by Domestic Institutions ( 35 P HLH%H4p30
IMESEAINY |, the “Security Implementing Rules”). Article 27
Security Implementing Rules expressly provides that prior ap
from SAFE is not required where a chargor uses its assets to
its own debts (ie two-party transactions). Article 27 als..
that where the chargor is a purely domestic enterprise,
of SAFE’s approval regarding the international borrcwi
be provided. In accordance with Art 27 (supplemented by
regarding pledges), it is clear that an asset-backed-security pr
by a debtor for its own debt in favour of forsigi« parties do
require S¥AFBEs ‘approval; instead, the SAF's control lies
approval of the underlying international borrowing. Hence, a
as the underlying international borrowing is approved or do
require prior approval (as in the case of FIEs being the borrowe
asset-backed security provided by the debtor for its own de
legally granted without any approval.

The promulgation of Art 27 and 35 of the Security Implementing R
is indeed welcomed news for all parties involved in inte
financing, in particular for purely domestic enterprises.
provisions effectively make the legal regime in this partic
less complicated and significantly relax the once-regarded r
effect of the Security Measures. However, from the jurispru
point of view, the issuance of Art 27 and 35 may potentially bez
of concern. Being implementing rules to the Security Meagutes
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- f R ar or less, the foreign-related security concerned can
T&2-140 Approyal .prOCEdures' level of auth Oorif 3;‘ ggzdyiy the provincial leggl SAFE agent govided that the
i eritena i rovider does not fall within the above-mentioned category.
if the debtor is a non-Chinese entity (mainly Chinese-owned
subsidiaries) or a FIE and the security term is more than
r, the application must be submitted to the provincial level
§ for preliminary approval and then to the central SAFE for
Proval.
interesting to note that Art 10 of the Security Measures and Ar 8 of

rity Implementing Rules provide aslightly different scope when

> to the provincial level SAFEs. While the former includes
of all provinces, autonomous regions, directly gpverned
salities, municipalities under separate State planning and
wial Econoniic Zones (“SEZs”) as “provincial level” SAFEs, the
or does nov. refer to SAFEs of the SEZs and municipalities under
(2) feasibility study and other related approvals of the underls rate Stare planning. It is unclear whether such discrepar_tcy is a
project for which the security is requested; - ¢ inadvertent omission or deliberate effort. In theory, it is the

(3) audited financial statements of the security provider; @Cgfff[]ljsges (being the primary legislation) that will prevail in

(4) audited financial statements of the debtor; i

(5) letter of intent regarding the security contract;
) contract or letter of intent for the underlying debt; }' Q
) other documents required by the SAFE agent at the loc.! sy

(8) ownership and valuation documents for the collaterai, and
)

evidence that the foreign investor has provided

proportional to its percentage interests in-the JV in a ¢
where the debtoris aJV.

Although*nd* ‘S}Seciﬁc criteria are laid down as guideli

With the two-party asset-backed security expressly exemy
from SAFE’s approval, the number of such approvals woyl
significantly reduced because three-party asset-backed
transactions are exceptions rather than norms in commercia]
Specifically, the approval procedures, criteria and the diviain
approval powers are laid down in the Security Measures and Sep
Implementing Rules. :

The Security Measures (Art 11) and Security Implementing Rules (A
specify the documents required to be submitted to the Appy
Authority, which include: '

(1) an application for approval;

OO 140 Registration requirements

ording to Art 41 of the Security Law, an agreement regarding a
ge over assets only comes into effect upon its registration with
relevant Government departments. Accordingly, registration in
na not only preserves the chargee’s priority over other creditors
s also essential to the effectiveness of the charge agreement.
ddition, all foreign-related security must also be registered
the relevant level SAFE (Art 14 of the Security Measures).
n-compliance with this latter registration requirement does ng’c
' solats - : affect the validity of the security agreement concerned.
SAFE’s approval, the legislation does provide that certain » ‘0 : : t
requiremErI:ts Hiiist be gomplied With,Pwhich will be.dis le 17 of the Security Measures only provides penalties in the

14 : S y p 1of warnings and suspension of its security-providing business.
more detail in the section regarding ‘guarantees’ below. X i-compliance may nevertheless have significant effects upon

isation of the security concerned, as Art 42 of the Securi?y
ementing Rules expressly provides that non-registration will
Itin SAFE's refusal to approve any purchase and remittance of
gn exchange outside China under the security agreement.

The division of approval authorities between the central
provincial level SAFEs is based on the status of the security p
the identity of the debtor and the term of the security
First of all, if the security provider is a Chinese financial o
based in Beijing, a domestic enterprise directly under th
government or a FIE whose business licence is issued by

(central government level) directly, the foreign-related se
question must be approved by the SAFE; the identity of the €
and the term of the security contract do not seem to matter. Secol
if the debtor is a purely domestic enterprise or a FIE and the sed

=160 Registration procedures

ending on the types of assets to be charged, different registration
edures would apply, although all “foreign-related security” is
lired to be registered with the SAFE agent at the local level.

927-120 © 2016 Wolters Kluwer Hong Kong H il Investment in China 927-160
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927-180 Charges over movable Properties lly, Art 32 provides that the following documents shall be

Specitically, a charge over movable properties such ag d for registration:

equipment will have to be registered in accordance with or's identity document or documents evidencing its legal
the

on Registration of Mortgage of Movable Pro R, -
K ¢ perty ( {zhrzd n statuis;
%) ) The Movable Property Security Registration Measuzfi & :on for registration;
SAIC is the Government department responsible for repiq cation g ;
ilnovable propier(’;y offered as collateral (Art 2); “movab P ment setting up the charge;
owever, exclude means of transportation such as ajpes ertificate, building ownership certificate or real
and vehicles (Art 3) which are registered with o’tht:;'lrC e?:; o(x:fvnerShiP’CEI‘tiﬁcat%} °

departments such as the Civil Aviation Administratig

(“CAAC”). Application for registration should be g uments evidencing the chargor's rights to charge the

gAIC jointly by the parties, together with copies of the Per’cy;
ocuments: nents evidencing the value of the charged property; and
(1) Erimary (i[ont-ract (ie the loan agreement) and thé doc¢uments required by the registration authorities.
re e
e emer‘1 ' 4 _ ation authorities, upon receiving all the documents
(2) ownership or user’s right certificates of the collateral, snall make a decision within 15 days thereafter whether to

(3) information concerning th i R \busubmitted registration (Art 33). Where the property charged
(4) busi li e e: RS collateralyy di g with its ownership certificate issued, the registration

usiness licence of the parties, rities will make notes regarding “Other Rights Registration” on
ownership certificate and issue a Building Other Rights

(5) identities of the parties’ representatives their sq
and °
p eir s icate to the chargee (Art 34).

authority, and
(6) other required documents (Art 4).

Within five days of receiving all documents submitted S
decide whether the application is acceptable for reg—iqv.i. ic
?:ppziléatl;)nf is ;cd::cept;d for registration, a Collatera! Reg

ertificate tor Movable Properties O terprises
issued to the parties. perties Ovmed by G mt

220 Charges over bare land use rights

o the assets charged are land use rights (without any buildings
ctures thereon), the charge agreement has to be registered with
cal land administration department that issued the relevant land
icate in the first place. Furthermore, the specific registration
ents contained in the Notice on the Registration of Charges over

A sample’Collateral Registration Certificate f ' oA k|
AL e i Movable P i 38 f5) =T - B AT AU 20 A % )
Owned - ¢ Rights ( (EZR L& E RXT 1
ed by Enterprises is set out in 927-700. ] , the “Land Use Rights Charge Registration Notice”) will also
) lied with.
27-200 Char ’ be comp
T | ges over real properties ' y, the registration procedures should be jointly carried out
Where a charge is created over real property (ie building: contracting parties within 15 days after the execution of the
structures toge:ther with the land use rights thereunder), ‘agreement. If one party is unable to attend to the registration,
procedures will have to be carried out in accordance gritten authorisation for the other party to do so on its behalf

Administrative Measures on Urban Real Estate Mortgages ( Epresented.

HP=HRIFEEIMED ). Article 30 requir
A es that the ch. ollowi : J 1
groperty shallberegisteredwith the?ocalrealpropiriy Zrdge_s _!_.wmg documents sh.oTﬂd be submitted for registration:
epartment within 30 days after the agreement is signed ot l2nd e certificate;

charge agreement becomes effective only upon registration ) charge agreement;

927-180 © 2016 Wolters Kluwer Hong Kong Li Investment in China f27-220
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(3) valuation reports for the land use rights; and
(4) both parties’ identification documents.

It is interesting to note that the Land Use Rights Charge
Notice expressly provides that the only legal evidence of
over land use rights is “Other Rights Certificate concernin
Contrary to common perception, deposit of land use ¢g
with the creditor does not create any charge over the land _
concerned. The Land Use Rights Charge Registration Notice goes fi
to state that should the creditor take the land use cert;
holder can apply for a nullification of the said land use
and issuance of a new certificate.

uipment has been shipped to China. It is indeed fortunate
ctice, most of the exporters are usually accommodating
s issue could, in general, be satisfactorily resolved among

tes involved.

280 Remedies available

as the creditor’'s remedies are concerned, it was :Fnenﬁoned
that the Security Law simply gives the creditor a right to sue
upon the debtor’s default and grants the creditor a priority
from the proceeds of the collateral realised. These methods
ion seem to be limited to the exchange for value (ie the
to be taken by the creditor for an amount agreed to by the
ction and sale. Right to foreclose, right of entry, possession,
ship arid other forms of common law remedies do not seem
silatle) Furthermore, default by the debtor also only refers
w4 of payment by the debtor; other events of default such
- of representations/warranties, in general, rgcogmsed in
e ~onal financing are not provided for in the Security Law.

Nk
ol
Q

927-240 Foreign-related security registration

As mentioned above, the foreign-related security regisgy
procedures must also be complied with. According to the
Measures (Art 16) and the Security Implementing Rules (Art 3
respect of non-financial institution security providers

FIEs), each provision of foreign-related security must be r
with the relevant SAFE agent at the local level within 15
signing the security agreement, whilst financial institution
providers are required to register with the relevant SAFE
the local level once a month. Upon registration, a “Foreign-J
Security Registration Form” must be filled out and the relevan
agent at the local level will then issue a “Foreign-Related 3
Registration Certificate”. :

A sample “Foreign-Related Security Registration Ceniﬁca_tef"[:.-
out in 427-702. E

Guarantees

.a 00 Definition and types of guarantees

6 of the Security Law defines “guarantees” as acts whereby a
and a creditor agree that upon the debtor’s default in paying
the guarantor shall pay such debts or assume liabilities as
Clearly, a guarantee under the Security Law is very much a
tee of payment, and not a guarantee of performance.

two or more guarantors guarantee the same debt obligation,
ortion guaranteed by each shall be clearly stipulated; without
pulation, these guarantors are presumed to guarantee the
tly and severally (Art 12).

tees are divided into two types: general guarantee and
veral liability guarantee. Where parties to a guarantee agree
guarantor’s liability arises when the debtor fails to pay
, the guarantee is a “general guarantee”. The guarantor’s
under a general guarantee is secondary only. The guarantor
bject to certain exceptions, refuse to assume its guaran_tee
prior to the disputes over the principal debt contract having
judicated or arbitrated and the execution proceedings against
tor's property having been instituted but unsuccessful in
tharging the debts (Art 17). In other words, the creditor’s recourse

i o
1{27-26'6 Timing of registration

As mentioned above, the relevant law and regulations pr
statutory periods within which the charges have to be registere
timing is, in general, not an issue. '

Q‘ -

However, where the security interest is provided for the p
a structured export financing into China, the timing of the se
registration often turns out to be a crucial issue. In theory, there
a chicken-and-egg problem. The equipment exporter, in g
wants to be paid by the borrower (with the loan proceeds) p!
shipping the equipment to China, whilst the lender, in general,:
that the registration of the charge over the equipment is a co

precedent to the disbursement of the loan, which can only bet

1]27"240 © 2016 Wolters Kluwer Hong Kong Limi igr Investment in China ﬂ27-300
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: limitation period for a joint/several liability
W - izg;fs% sj,c;r;cemonths. In t%e event when the creditor fails to
4 eﬁtute an arbitration proceeding against the debtor (in case
'ims'al guarantee) or demand payment by the guarantor (in the
ioint/several liability guarantee) within an agref_ed period 0;
V-g stated period, the guarantor will no longer be liable (Art 2

against the guarantor in a general guarantee is unavailable
has exhausted all legal remedies against the debtor. The ey
to the above are: ey

(1) Thechange in the debtor’s residence has caused diffie i
the creditor in demanding repayment; Iti

(2) The people’s court suspends the enforcement Proceec
while hearing the bankruptcy case of the debtor; and

(3) The guarantor gives up the above protection in writing

In contrast, a guarantee will be classified as a joint/several [ia]
guarantee where the parties to the guarantee agree that the o
and the debtor are jointly and severally liable for the debt. /
the debtor fails to pay its debt when due, the creditor can, yng
joint/several liability guarantee, demand payment of the
either the debtor or the guarantor within the scope of the g
(Art 18). The guarantor’s liability is primary in nature, 1
condition to the creditor’s recourse against the guarantor is
that the debt is unpaid when due; no exhaustion of legal r
is required.

nally, a guarantor is exempt from any civil liability under
gf the following circumstances:

i ide a guarantee as a result
\ The guarantor was induced to provi gu e a
Z;rlaggonspiracy between the parties to the principal debt

~ agreement; Or

i i i tee due to

\ The guarantor involuntarily provides a guaran .
4 {T};T\; ug:lzf improper means by the creditor such as deception
. or threat.

3 i i itor of its interests
e 22 vrovides that any assignment by the creditor o
i ai;fect the liability of the guarantor unless the guarantee
otherwise. However, any assignment by the debtor of its
tions or any amendment to the principal contract (unless the
tee otherwise provides) will require the prior consent of the
rantor, Otherwise, the guarantor will no longer be liable.

From the creditors’ point of view, it is clear that a joint/s
liability guarantee is much more beneficial and useful than ag
guarantee. In practice, general guarantees may simply be thee
rather than the norm; they may only occur where the creditor i, :
relatively weak bargaining position (which of course is unlikely
Security Law seems to have recognised this by requiring that a 2
guarantee be expressly stated. Article 19 provides that w
guarantee has no stipulation or is unclear as to the typs of .
the guarantee is deemed to be a joint/several liability zuarantee,

Even a jointfsevl¥ral liability guarantee seems to be different from
demand guarantee in common law. With a first demand guarant
guarantor’s liability is triggered (at least theoretically) by a
of the creditor; a guarantor’s liability under a joint/several
guarantee can only be triggered by the failure of the debtor to
the debt when due (Art 18), which in practice may simply be

the many events of default commonly referred to in internatio
financing.

7-320 Approval requirements

to a charge discussed above, a guarantee is also a recog.n%sed
ty device under the Security Measures. As such, the provisions
e Security Measures (including the _approval requirements)
ly as long as the guarantee is a foreign-related guarantee, ie
antee provided by a PRC entity (including a FIE) in favour
foreign party. No exemptions or exceptions are therefore
ailable as a guarantee by its nature is a three-party transaction.
e to the unequivocal application of the approval requlrementsi
gien-related guarantees, though being one of .the most usefu
of security, are virtually unavaélabletmIC};}?i._ E;I%I;Og%ciisr
inistrative Measures concerning Domestic instilution
: E:c!chan ¢ Guarantees to Poreigng Parties ( (5% PIALIAT 5’1’%{%{#5’{
BRI E) | issued in 1991 and replealed in 1996, the “Forex
arantee Procedures”),, guarantees were highly controlled before
omulgation of the Security Measures. Under the Forex Guarantee
dures, all forex guarantees were subject to the approval of SAFE.
€ only substantial difference between the two regimes appears to
that theoretically a guarantee of RMB obligations or a guarantee

It is also interesting to note that the Security Law stipulates thi

limit within which the creditor may demand the perform:
guarantee obligations by the guarantor. Article 25 provide
the limitation period for a general guarantee is six months, s
from the maturity of the principal debt unless the guarantor a dt
creditor otherwise agree. Article 26 provides that unless the part

8 ” i Chi 27-320
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. 1 i t
of obligations in RMB, whilst caught by the approval reqyj gorth noting that Wikt e fixgﬁihiﬁﬁ?%r?afl gg;:fﬁeis
of the Security Measures, did not require any SAFE approy ts, public institutions tar} clear what the term “other
the Forex Guarantee Procedures. However, one has to apprec rise legal personsf ﬂil 155 b a0 wearilld Treat.
in practice it did not make too much of a difference., Since ons” under Art 7 of the Security .

RMB is still not fully convertible as far as capital account ve exclusion apparently does not affect the capacity of FIEs as
concerned, any guarantee in RMB, if not accompanied b guarantors provided other conditions could be met.
approval for conversion into hard currencies, will not be

use to most international lenders. This is particularly so dugip
regime of the Forex Guarantee Procedures when China’s cont
foreign exchange was stricter. '

1114

go Qualifications for foreign-related
~ guarantors

ion in thi i i 11 forms of foreign-
discussion in this subsection app_hes to a
EH’l;,securi’fy, including charges discussed above, t’];le term
elated security providers” will be used insfcead of “foreign-
guaraniors”. This also applies to the subsection below.

-M_asures provide financial tests for acting as foreign-related
-.:ﬂ?widers inI‘)cerms of foreign exchange funds, net assets and
*':kchange revenue. Article 5 provides that the total amount of
en-related security a financial institution can provide (plus its
" reign debt) must not exceed 20 time; of its foreign exchange
for non-financial institutions (including FIEs), the balance of
lated security it can provide must not exceed its foreign
oe revenue in the previous year or 50% of its net assets.
edly, these requirements have the effect .O.f limiting ’Fhe
available candidates (including FIEs) qualified to provide
on-related security and therefore directly affecting the availability
\-related security.

s above criteria appear to have been brought forward from the
% Guarantee Procedures without the necessary adjustments to
er foreign-related charges and pledges. While these criteria may
ppropriate in a foreign exchange guarantee, their relevance
questionable in the context of asset-backed security such
es and pledges. The issue of security becomes important
editor is considering his asset's value; the foreign exchange
ce tests are more relevant to a borrower’s ability to pay,
t as to the provision of security.

ition, by prohibiting a non-financial institution from providing
elated security in an amount exceeding its foreign exchange
in the previous year, Art 5 makes it extremely difficult to
e international financing (including export-financing) for
established enterprises, special purpose project vehicles,
cture projects in the construction stage and enterprises
thout foreign exchange revenue (at all). Even if these enterprises

927-340 Qualification of guarantors and relat
approval criteria

The lack of availability or non-availability of foreign-rel;
guarantees in China results not only from SAFE’s tight co
the form of approval, but is also caused by various related a
criteria (including the qualifications of guarantors), wi
sometimes very difficult for a potential guarantor (including a R
to meet. Some of the more important criteria include the followi
described under Scope of potential guarantors at 927-360.

.

927-360 Scope of potential guarantors

Article 7 of the Security Law provides that any legal person.
organisations or individuals that have the ability to pas debts
behalf of others can act as guarantors.

Article 8 prohibits public institutions and social arganisations w.
mandates to promote public welfare (including sclicois, kinder
and hospitais)¥femn acting as guarantors.

Article 10 prohibits a branch organisation or a functional departmer
of an enterprise legal person from acting as a guarantor, e
connection with a guarantee provided by such a branch orgai
that is expressly authorised in writing by the enterprise legal
concerned. Similarly, a Government department is prohibited
being a guarantor except where the guarantee is provided for |
purpose of using loans from foreign governments or interns
tinancial organizations for on-lending and with the specific app
of the State Council (Art 8). The prohibition against Gove

entities being guarantors is also emphasised by the Security Me
(Art 4), which expand the scope of the prohibition under Art
the Security Law to public institutions, in general, without ar
qualifications (eg as to their mandates).

— ; e 27-380
127-340 © 2016 Wolters Kluwer Hong Kong Limite® Investment in China




514
515

Forei g
gnhves’fmam,. onal Issues

ggzl‘ia‘;aglsgies :giiﬁyslzﬁ}e'l as land use rights and equipment g 1 does Art 7 apply to situations where a security provider (also
techitically not ik g y arenot permitted to do so because e tor) is providing asset-backed security for its own financing?
it appears that % AFEs h security providers unde:: ATt 5, [y pynat the answer seems to be “Yes” because Art 7, like other
criteria becau ave not, or COUlfi_not strictly enforea of the Security Measures, does not attempt to make a

se most asset-backed securities do not r n between security provided by a third party and that

_-faéef
510
et

Elli’alil"gl‘;als-elc‘luz‘{vever, technically speaking, the potential leg : by a debtor. Furthermore, Circular on Matters concerning
the requirem er?[] agreement could be void as against the PRC nvestment Enterprises vaidini$ Foreign-related Security for
q 18 not met. Therefore, sufficient attention shoul, their Own Debts ( {5 T HPRH B b SMERF X HERE

paid in this regard to the documentation creating the security, M \OFTEC/SAEE Circular 320”) did not change that, as MOFTEC/
. cylar 320 did no more than exempting the two-party security
y FIEs from the approval requirement. However, this would

to create an anomaly. A loss-making enterprise may still have

assets that can be used as security for financing.

;[/\?h};gg ;gi}eilgl;?}.la;g&i by Art 17 of the Security Implementing ad expctted the Detailed Rules for the Implementation of the
dehte e entity locaie éequqzmentg apply to situations whe mistrative WVieasures on Securities Given to Fore:\ ﬂHﬂPtZI’i‘IES by
to exclude other xitus - reide China. Is such a change ing Tnstitutions  ( (HEPUHURIN SMA R J0 ik SEHGAR )
discussed below, such Onfl or simply as an illustration? As I'nplementing Rules”) to clarify these issues and provide
jurisprudence g a change is neither logical nor support “s rational guidance in this regard. The Security Implement;ng
' we, however, proved to be disappointing. The Security Implementing

927-400 T ' do not give any clarification or definition of “loss-making
: Other prohibitions and restrictions rises”. To the contrary, the Security Implementing Rules seerr‘:1 to
Other ibiti ‘g . . : e generated more uncertainties and concerns. Article 17 provides
Measurg: zlp}zlts)?;??;’?f;gn gi;:; ?;C;l; s C(;?ta}.nEd in the A}dmi??fs i it if the debtor is an entity situated outside China, foreign-related
(58 AT MR (R 18 g Sec?‘ezgtn A;I{mes by”D omestic Ing ty should not be provided if such entity is a loss-making
to FIEs include Art 7 wl‘u'ch, rovibén yth eHaliren )_ that are ap rise. It is totally unclear whether this provision is intended to
not provide foreigr{-relatedp Securgs fat 9 lsecunty provices lemental to or to act as a replacement of (or an amendment
Two questions arise from thi hllgy or loss-making, enterprige 7 of the Security Measures. Neither seems to be logical. If it
: = ErebiEian, yas intended to be supplemental, it is totally unnecessary as Art 7
First, what exactly does “a loss-making enterpsize” mean? all scenarios (including those under Art 17(2) of the Security

ementing Rules). If it was intended to be an amendment, it
s to be against the general principle that legislation issued
lower level authority cannot amend that issued by a higher
authority. Furthermore, since the statement in Art 7 is quite
any change to it should be unequivocal and express; it should

it simply mean Nhy enterprise suffering a loss 1a any given
Literally, this seems to be the right interpretation. From a b
point of_ view, this, however, does not seem to make sense. Suffer
a loss 18 a part of business life for any enterprise It does
necessarily mean that the enterprise will not have the p

of making a profit in the future. A loss ma be tem amended by way of implication by Art 17 of the Security
]S:)ncilzlﬁse ril; me}rltable stage of developmen}; for cert{a)jf?;i;' plementing Rules.y Y ?

of an masguné;:ee;ig}gif ’ Jﬂijtnth?;e (éian be no secured financin the drafting pattern of the Security Implementing Rules is closely
financing on machine /]e i ‘% its development stage (e ined, the prohibition appears only to apply where the debtor
such stage)? The Securzl'?; ﬁ pmenb 1s particularly essential di  an entity situated outside China. This is good news in practice.
to obtain financing, ma hgfgzugﬁs’ f¥ limiting an enterprise’s ab A5 far as the issue of two-party security is concerned, the Security
be out of business ’Thisyis : ele ect of forcing the enterp ementing Rules did no more than broadening the coverage of

: precisely so when an enterprise suffe MOFTEC/SATE Circular 320 in terms of the approval requirements.

loss that needs financing.

127-400 : —~
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While pledges of movable properties/rights are a recognised
of security in China, they are not, in general, used in structu
export financing due to the fact that a pledge involves the transf

517
516
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927-420 Registration procedures

The above discussion about the approval authorities and fore;,
security registration procedures with SAFE in the context of

apply equally to guarantees where such guarantees are proyids
favour of a foreign entity. e

i in short-term trade
: ledged goods/rights. However, in shor
E p t?eil}é: 0% titf?e of the exported goods, subject to o’riwr
gé;tsp may be a very useful form of security, especially when
” are,in transit, eg being shipped.

_-:5-20 Approval requirements and procedures

i d
‘ ' es, the approval requirements an
: fmagn(-i];se}:ﬁ:id pallfgge in relat—io};xpto foreign-related charglgs
uyle s1 apply and thus will not be repeated here. It shouh,
abreynoted that additional approval is .]:equxredlw]:leFrI(]a3 the
eirs, in relation to the pledge of investment interests mn a FiE.
e

Pledges

927-500 Definition and types of pledgeable
properties

“Pledges” are further divided into pledges of movable properti

pledges of rights (titles). In a pledge of movable properties, the
will transfer the possession of the movable properties co
(ie collateral) to the creditor as security. Should the debtor (pled
default, the creditor (pledgee) will have a right to use for payme
the debt concerned the proceeds of the collateral exchanged for

(supposedly taken by the pledgee for an amount agreed to by {
debtor), auctioned or sold. J

As the Security Law does not further state what properties can |
pledged, it is reasonable to assume that all movable properties can
legally pledged provided they are acceptable to the creditor.

A pledge of rights, on the other hand, refers to the transfi-r d
relevant title documents by the debtor to the creditor as 3enurit . : istered capital contribution; an
debt. Similarly, if the debtor (pledgor) defaults, the creditor (pled ~ has fully paid up its registered cap

1 . L] . t 1
will have a right to use for payment of the debt conceined the re (4) theFIE's registered capital payment Verlﬁcat’clo-n.17‘3}70r 3
weluesof thexights pledged. he authorities will decide within 30 days after receiving the above

ments whether to approve the application. Any pledge without
approval will not be effective.

isi /51 Changes
levant provisions of the Several Provisions on _
tgzg}‘iften? Inves%ors in Foreign-invested Enterprises ( ((%?é]"ff)l‘
R R (T HLE) |, the “Equity Change P(?gﬁg:es i
> ‘}- b 2 - . Or
ol 1 tment interests in a FIE by an inves o
R Or'mvi; consent of the other investors and an approv
;i]:gi%l:iisppr’i)val Authority (for the establishment of a FIE).

i jsi i t the following

Equity Change Provisions provides tha _

c egr%tgilzl;ﬁ bgléutﬂymﬂtteg to the relevant authorities for approval:
CUII

the FIE’s board resolution and other investors’ consent for the
| proposed pledge;

the pledge agreement; | .

evidence that the investor pledging the investment interest

§
1

Article 75 gf tie’ Sécurity Law expressly provide: that the follow
rights can be pledged:

(1) billsofexchange, cheques, promissory notes, bonds, certifi
of deposit, warehouse receipts, bills of lading;
(2) shares and shareholding rights that are legally transferable;

(3) exclusive rights to use trademarks as well as pr

rights contained in patent and copyrights that can be legally
transferable; and

(4) other rights that can be pledged.

127-540 Registration requirements

hile all charges are required to be duly reg1ste_red with ’thi, rell:&zagg
overnment authorities, the registration requirements fo tIi)on ng X
e mixed. As mentioned above, pledg_es mvo'lve in tl}fh Cfﬁ: e
rity over certain movable properttlies (())1; ré%ﬁtsdxg;u S e
possession of the relevant properties s
linctive feature (distinguishing plfadgeg, om ¢ % » L
reasonable to expect that a registration is not always req
pfedges because p’the creditors have the apparent a,nqls ti;t;g;ll
trol of the collateral concerned. As a matter of fact, no regt

27-420

4 - | 27-540
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whatsoever is required for pledges of movable properties, T
delivery of the possession of the movable properties is a critica]
that affects the validity of the pledge agreement concerned. Sin
Art 76 of the Security Law provides that in the case of pledg
bills of exchange, cheques, promissory notes, bonds, certifios
of deposit, warehouse receipts or bills of lading, the relevant \ . .
documents shall be delivered to the pledgee after the execution (2) pledgor’s identification documents;
the pledge agreement. The delivery of relevant title documen o
affect the validity of the pledge in question. In other words, i
above situations, the relevant pledge only becomes effective upon
delivery of such title documents. e

2or the pledges of patent rights, the registration authority is the State

tBureau, which is required to make a decision on the registration

_ ation within 15 days. The documents that are required to be
b mitted for registration will include the following;

' (1) application form for registration;

principal agreement (eg a loan agreement) and the pledge
agreement; .

documents evidencing the validity of the patent;

Where the granting of security involves the pledge of licensing and application status of the patent prior to the pledge;

transferable shares, the pledge agreement shall be registered
the relevant securities registration authorities. The pledge agr

only becomes effective upon the completion of such registr
Similarly, pledges of copyrights, patents and trademarks are req
to be registered with the relevant departments and have to com
with the specific registration requirement laid down in the Copy
Pledge Contract Registration Measures ( {3 VERURIR & R &0 75
the Interim Measures on the Registration of Patent Rights Pledge Con
( (BRI ERECEHEETIMNEG ) and the Trademark Q)
Registration Measures ( {Ritr % FIAURH B I0FE/F) ) respective “'QQ

The registration authority for a pledge of copyrights is the Staf
Copyrights Bureau, which is required to decide whether to ac
the application within 10 days. The parties are also required &
carry out the registration procedures. The relevant pledge agree
only becomes effective upon its registration and with the 1ssu
the Copyrights Pledge Contract Registration Certificate:

Article 7 of thie Cpyyright Pledge Contract Registratiof ivieasures provide
that the following documents shall be submitted for registration:

the State Council’'s approval or other superior Government
departmenit’s approval; and

other rejuired documents.

' u e of pledges of trademarks, the registration authority is SAIC.
ke iallowing documents shall be submitted for registration:

" ) application form for registration,

(2) copies of the parties’ business licences,

.) pledge agreement,

(4) copy of the trademark registration certificate, and
other required documents.

pledge involves investment interests in a FIE, the registration
dures shall be carried out with the original SAIC department
andled the registration of the FIE in the first place. Article 12
Several Provisions on Changes in Equity Interest of Investors in
invested Enterprises ( «5’%%&33{1:\\ PR R B o T
) provides that such registration shall be completed within
lays after the relevant pledge has been approved.

(3) principal agreement (eg a loan agreement) and the p 7-560 Registration procedures
agreement; i€ registration procedures discussed above will similarly apply to
(4) documents evidencing the copyright; fges in favour of foreign entities.

(5) licensing status of the copyright prior to the pledge;

(1) application form for registration;
(2) both parties’ identification documents;

7-580 Remedies available

case of a default by the debtor, the remedies available to the
5 are similar to those available to the charges. In other words,
rights for the creditors are the rights to sell pledged goods

(6) the State Council’s approval where the pledge inv
pledge of computer software copyrights in favour of
entities; and

(7) other required documents.
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