Equity and Trusts Equitable Priorities CHAPTER 2

Double Bay Newspapers Pty Ltd v AW Holdings Pty (td cont. Bay Newspapers Pty Ltd v AW Holdings Pty Ltd cont.

[423] ... In the presence of these authorities McLelland | in Person-to-Person Financial Pty Lid
Sharari [1984] 1 NSWLR 745 made observations which show the significance which in my opinios
ought to be attributed to a failure to lodge a caveat. | respectfully share his Honour’s view that th
decision in Butler v Fairclough continues to be of authority. Priority which would otherwise exis
according to time may be lost where some act or omission by the holder of the earlier interest has le
the holder of a later interest to acquire his interest on the supposition that the earlier did not exist
Examples of those circumstances occur where the holder of a later interest searched the register, foun
no such information as lodgement of a caveat would have put there and acted in reliance on th
apparent absence of any such interest. As is shown by [ & H just (Holdings), where these circumstance
exist they may not be the only significant circumstances, and they may be outweighed by othe
circumstances.

because a prior — equity.” His Lordship then proceeded to explain the different classes of
~cases in which that defence is available, and the one which has been relied upon as
br;ngmg the case of the defendants within the decision of Lord Westbury is the third class,
which is this, that (1) “where there are circumstances that give rise to an equity as
istinguished from an equitable estate — as, for example, an equity to set aside a deed for
#raud, or to correct it for mistalke — and the purchaser under the instrument maintains the
pléa of purchase for valuable consideration without notice, the court will not interfere.”

: '5w the question | have to determine is this, is the right of the parties to follow this
oney into the land an equitable estate or interest, or is it an equity as distinguished from an
itable estate. That is the question  have to determine.

—

pic in | recognised by saying (at 19): “... the defence of purchaser for value without notice may be
iable by the awner of an eqwtabie estate against the owner of a prior equity” that equities (or
mere équn‘:les) do not participate in competitions of pricrities on the same basis as equitable interests;

ey may be defeated by equitable interests acquired for value without notice of them; yet they may
gainst equitable interests which are acquired with [425] notice of thermn. The way in which
v prevail is illustrated by the judgment of Fry | in Bainbrigge v Browne (1881) 18 Ch D 188 in
& passage commencing (at 197) I must therefore inquire whether the defendants Browne, Rogers,
el Rock had nofice or knowledge of the circumstances upon which the equity which is alleged
t them arose?” to the end of the judgment. Although on the facts it was found that they did not
nowiedge of the circumstances in which there was an equity to set aside a transaction for undue
Hiience exercised over the plaintiffs by another defendant, it is evident that if Browne, Ragers and
ik had had such notice Fry | would have treated them as bound by the plaintiffs” equity.

Competing equities: equitabie interests and mere equities:

A distinction of great importance for competing priorities must be drawn between equitabl
interests and mere equities. This terminology which does not have a clear and well-settled meaning
The distinction which { make between an equity (or a mere equity) and an equitable estate (whic
could also be called an equitable interest) was stated with clarity by Upjohn | (as his Lordship then was
in Westminster Bank Limited v Lee [1956] 1 Ch 7 at 18-20. The passage which | will cite illustrates the
way in which | will use terminciogy and distinguish an equitable estate from a mere equity. Upjohn
cited a passage from the judgment of Fry | in Cave v Cave (1880) 15 Ch D 637 which in turn include
a citation from Lord Westbury's judgment in Phillips v Phillips (1861) 4 De GF & | 208; 45 ER 116
including the passage which had close attention in judgments in Latec Investments Ltd v Hotel Temga
Py Lid (in fiq) (1965) 113 CLR 265. Upjohn | said (at 18-20):

Now the bank’s charge is equitable, and therefore it takes subject to all equities affecting the
tand whether it has notice of them or not, subject only to the following qualification. The
Court of Equity has been careful to distinguish between two kinds of equities, first, an equity
which creates an estate or interest in the fand and, secondly, an equity which falls short of
that. An equitable mortgagee takes subject to all prior equitable estates or interests in the
land whether he has notice of them or not, but in relation [424] to a mere equity it is
otherwise; the defence of purchaser for value without notice may be available by the owner
of an equitable estate against the cwner of a prior equity. The principle was laid down by
Lord Westbury LC sitting at first instance in Phillips v Phillips; as the relevant passages in his
judgment are set out and followed in a subsequent judgment of a great master of equity, Fry |
in Cave v Cave (1880) 15 Ch D 6385, | propose to go straight to that case. He said this (at 646):

The case of Phillips v Phillips is the one which has been principally urged before me, and
that, as being the decision of a Lord Chancellor, is binding upon me, notwithstanding the
subsequent comments upon it of Lord St Leonards in his writings. That case seems to me
to have laid down this principle, that, as between equitable interests, the defence will not
prevail where the circumstances are such as to require that this court should determine
the priorities between them. The classes of cases to which that defence will apply are other
than that. Lord Westbury in the course of his judgment in that case said this (at 215): 1
take it to be & clear proposition that every conveyance of an equitable interest is an
innocent conveyance, that is to say, the grant of a person entitled merely in equity passes
only that which he is justly entitted tc and no more. i, therefore, a person seised of an
equitable interest (the legal estate being outstanding), makes an assurance by way of
mortgage, or grants an annuity, and afterwards conveys the whole estate to a purchaser,
he can grant to the purchaser that which he has, namely, the estate subject to the
mortgage or annuity, and no more. The subsequent grantee takes enly that which is left in
the grantor. Hence grantees and incumbrancers claiming in equity take and are ranked
according to the date of their securities, and the maxim applies, ‘Qui prior est tempore
potior est jure.’ The first grantee is potior — that is, potentior. He has a better and superior

“In- my respectful view the faw now relevant appears more clearly in the passage which | have cited
q-Westminster Bank v Lee than from observations in Latec Finance v Hotel Terrigal, where the decision
omplicated by factors not present here. Kitto, Taylor and Menzies jj gave judgments in Latec
mients Ltd v Hotel Terrigal Pty Ltd (in lig). They were each of high personal authority in this field
they did not speak with one voice; an indication of its difficulties. The distinction between
squitable interests and mere equities was not the matter under decision. Their Honours’ statements on
h sijnction were made on the path to decision and appear to express opinions which each of their
onours regarded as not aopen to debate. The conclusion which | base on their observations is that a
& gquity, meaning a claim to have an equitable interest which can only be enforced by succeeding
e claim to a court for equitable relief (such as a claim for rectification, a claim to set aside a
nveyance obtained by fraud or (as i think) a claim the enforcement of which depends on the
dactrine of part performance) does not participate in competitions of priorities with equitable interests

ich have been acquired in good faith, for valuable consideration and in a manner which can be
early shown without obtaining any decision of the court upholding them.

the Latec case, the mere equity was the claim of a mortgagor whose land had been sold and

atisferred in purported exercise of a mortgagee’s power of sale te recover the land from the
purported purchaser on the basis that there had been a fraudulent exercise of the power of sale. The
dn tance of the difference between the views of Kitto | and Taylor | about the standing of an
itable estate which is subject to an impediment which there is 2 claim in equity to remove need not
be established now and may not be great. Equitable estates which have difficulties of that kind can be
out of consideration for my present purposes. In my opinion each of their Honours’ views shows
riy that an equity which requires the assistance of a court if it is to be established at all does not
into a competition of priorities with an equitable interest which was obtained for value and
ithout notice of it. A claim which depends on success under the doctrine of part performance is in my
-a mere equity of the same kind as the illustration given of a ciaim which depends on success in a
T rectification.
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Chan v Zacharia cont,

_ 5 fiduciary. As the word “agent” is in common usage, it is important to note that
[205] ... Whatever way one looks at the case, it is one in which Dr Chan abused his figyg % meeting the legal definition of an agent are presumed to be subject to fiduciary
position as trustee and former partner to seek an advantage for himself and in which he subjects
performance of his fiduciary obligations to the pursuit of his personal interest. He holds and v
any fruits of that abuse of fiduciary position and pursuit of personal interest upon constructive trig

those entitled 1o the property of the dissolved partnership.

Other relationships presumed to give rise to fiduciary duties can be viewed as a subset
gen prmapal relationship {such as the relationship between lawyer and client, and
eori director and company).

ionship of real estate agent and client is fiduciary in character — the agent must not

expense of her or his principal except with the informed consent of the latter. A
se is McKenzie v McDonald, extracted below, although Dixon AJ did not presume

[4.16G] Notes® Guesti ship in question gave rise to fiduciary duties because the agent in that case had not

1. Deane J {at 195) found that Drs Chan and Zacharia each occupied “two relatéd y been retained by the vendor (principal) to effect the sale of the vendor’s property.

overlapping roles as regards the legal rights ... under the lease™: as trustees ofit
legal rights, and as members of the partnership. This led his Honour to conclude
the rule in Keech v Sandford {1726) Sel Cas t King 61; 25 ER 223 {see [4.40]}
dual operation on the facts of the case {at 203): “there is an irrebuttabie presum
that any rights in respect of a new lease ... were obtained by Dr Chan by the useé’s
position as a trustee of the previous tenancy and there is a rebuttable presumptig
fact that any such rights were obtained by use of his position as a partner i
dissolved partnership”.

RcKenzie v McDonald
kenzie v McDonald [1927] VLR 134 (Supreme Court of Victoria)

a ".[i'ff, a widow, owned a smail farm, but desired to live in Melbourne. She was introduced
.e'ndar;t, an estate agent, whom she informed of her desire tc sell the farm at a price of
per-acre, The defendant inspected the farm and was informed by a local property agent that
“could reasonably expect to sell the farm at that asking price. He then wrote to the plaintiff
Ber that she should reduce her asking price to £4 per acre because she would be unlikely to
greater amount. The defendant then suggested that he buy the farm at £4 per acre (£2,300)
he_plamtlﬁ‘ te buy a shop and dwelling he owned in Melbourne for £2,000 (found to be worth
50). The proposal was agreed and the defendant subsequently sold the farm at a profit.]

2. According to Chan v Zacharia, when do a partner’s fiduciary obligations com
end? Where is the line to be drawn if indeed fiduciary obligations can surviv
termination of the partnership? Compare Pator v Reck [2000] 2 Qd R 612 wit
Hoy v Sew Hoy [2001] 1 NZLR 391, :

3. In News Ltd v Australian Rugby Foorball League Ltd (1996) 64 FCR 410 at 539
the Full Federal Court, having distinguished between “vertical” relationships (sud
principal and agent) and “horizoatal” relationships (such as a partnership), opined
trust and confidence is applicable more readily to “horizontal” relationships, wi
it is easier to apply the notion of a party undertaking to act solely in the interes
another where the relationship between them is “vertical”? Why is this so?

4. In Brunninghausen v Glavanics (1999) 46 NSWLR 538 at 553 Handley JA noted
some of the traditional fiduciary relationships {such as that between partners)
created by the more or less free choice of the parties”, in which case, and subje
contractual restraints, “the person to whom fiduciary duties are owed in
relationships is free to terminate them at any time”. Other fiduciary relationships (
as that berween trustee and beneficiary) “arise by operation of law or from the acts
others”, in which case “[t]he parties in these relationships to whom fiduciary dutie
owed did not enter into those relationships voluntarily and are not free to term
them”. Should this difference impact on the strictness of the fiduciary duty in each,
Why or why not?

.. [145] ... Did the defendant occupy such a position of confidence towards the plaintiff
ng him within the equitable requirements of full disclosure and fair and open dealing? In my
he'did. He assumed the function of advising and assisting a woman in a difficult situation in
iiticn of a residence by means of the disposal or pledging of her property. He was necessarily
With an intimate knowledge of her financial position, her obligations, and family needs. He
ded to advise her upon the wisdom and practicability of raising money by mortgage, and acted
effort to do so. He undertook the sale of her farm, and acquired such information as he
[ation to it, and offered his counsel as to its condition and the price she had asked and in
ould ask. In this circumstance he was, in my opinion, an agent who came within “the rule of
2 which, however, does not prevent an agent from purchasing from his principal, but only
5 that he shall deal with him at arm’s length, and after a full disclosure of alt that he knows with
g1 the property”: per Sir E Sugden LC, Murphy v O'Shea (1845) 2 jones & Lat 422 at 425; 69 £R
:339-340 ...

mpt has been made by the defendant to show that he made a reasonabie use of the
ce placed in him, or that he furnished the plaintiff with all the knowledge which he himseif
noss Sed; On the contrary, the evidence affirmatively proves, | think, that he set out to make a bargain
er-as advantageous to himseif as possibie, and to that end suppressed the opinion he had
ed from Lockhart, whom he knew to be well informed, that the land could be sold at £4 10s per
nd that the tenant [146] might be expected to buy at that price, took no steps to find a
iser, and wrote a misleading and untruthful report which he intended to dishearten his client
1ake her eager to accept the means of meeting her obligation to Mrs Nairn, which he had it in
to propose. When he came to make that proposal | think he misstated his motives and
thtentions, under-estimated somewhat the value of the farm, grossly over-estimated the value of the
and adopted a form of expression, in dealing with the income she would receive, likely to

Agent and principal
Duty—interest conflict

[4.365] The relationship between principal and agent has been traditionally recogniséd
giving rise to fiduciary duties: see Dal Pont, Law of Agency (3rd ed, LexisNexis Butterwort
2014), Ch 12. An agent must therefore eschew a conflict between her or his personal inte

140 [4.160] [4.170] 141




Confidential Information  CHAPTER 6
Equity and Trusts

remedial constructive trust of this kind is that it is premised on proof of;
indirect contributions to property, and it is unclear as to whether or not infg
constitutes property. Courts alse speak of constructive trusteeship to m
personal accountability in cases in which there is no property over which to de;
trust {such as in the case of accessory liability: see [38.65]-[38.80]}, but suct
premised on, or at least require a link with, a breach of fiduciary duty. No sugl
stemmed from the facts of Franklin v Giddins. But note the observations of ¢

in Australian Broadcasting Corporation v Lenah Game Meats Pty Lid (2001}_-_2 o
199 at 313: :

iniquity”) and in respect of governmental information. Fach is addressed in turn
[ G.‘ 111 } [ :
éwed by an illustration of the broader English approach.

re of erimes, frauds and misdeeds
sut

_wublic interest in disclosure of crimes, fraud and misdeeds 1s _groupded in the
S ;‘io private obligations can dispense with the universal one which he; 0{1 every;
a; ociety to discover every design which may be formed, con;ﬁrif g)Btggé a\:fz 55
N ’ j at 40!
' . Initi Ttd v Putterill [1968] | :
the public welfare”: Initial Services / 8] _ '
desu’ig M;P Tt would be odd if equity protected the confidentiality of information
enni .

—— : ; “Itlhere 13
‘to be contrary to the public intere;t.,:l"he pmp;:lple C;s ;:;qﬂlﬂzigls};t;?% (3[1?}1113 .
other. Once the appellant came into possession of the illegally obtained film; iice as to the disclosure of an 1qu1tY : Gartside v ?“ini witv” in the search for a
necessarily did come into a relationship with the respondent. It came to hold, with, %_Tbod V. The courts have wrestled W.lth the CgﬂCePt a N qld ‘and should not, be
giving value for it, an item of property that neither it nor anyone else could ks :t.hat serves to distinguish between mforma—tlon that should,
legitimately made or acquired without the respondent’s permission. There was no e L te public interest. A v Flayden typifies this struggle.
for the respondent to post a sign saying it occupied and controlled its own prem nthe p
The film is an item of property that came into existence i infringement of ane of ¢
most important aspects of the respondent’s proprietary rights, its right to exclusiy
possession of its abattoir and to control what might be done inside it. Tt is an item' o
significant value to the appellant for the reasons I have stated. It is a tangible item ¢
property. Tt has a value, like any reproduction, over and above the value of a mere
spoken or written description of the respondent’s activities. If it were otherwise, tha
appeliant would surely have been content to describe, as it is still free to do, withoir
telecasting images of, what took place at the respondent’s abattoir. It is an item”
property that has parallels with stolen property and the appellant is in a position th
can be compared with that of a receiver of stolen property. It is, in that sense, compl

The makmg, use and custody of the film place the parties in a relationship with eg

A v Hayden

v Hayden (1984) 156 CLR 532 (High Court of Australia)

i i i d at the
Siaintiffs, whilst in the employ of the Australian Secret Intelligence Se:vuce (ASI”S? an L e
a; the ’Commonwealth participated in a training exercise to free a Eostsage ro:,inermﬂent
i i itted. The State go
i i i 1 offences were allegedly commi
g O enlth (& intiffs so that it could conduct a
i the names of the plaintiffs s _
the Commonwealth to disclose . _ : e e
investigation. The plaintifis sought to restrain the Commonwealth from mak'mg this c:;ljf:md *
Iarl%s thgt their employment contract provided that their identity and any!actlogs con ucted
. ) . a
ini i fidential. Mason, Murphy, Wilson, Brennan,
f training or work were to remain con o, eant
56?1 i held g‘;Lha‘[ the confidentiality clause was unenforceable as contrary to public policy
bbs C) who developed the concept of iniguity.]

its di ion i i itable

{BBS C) ... [544] ... The court will refuse to exercise its discretion In fa}.'our of granting equ&fnce

ich a.snan 1545] injunction, to enforce an obligation of confidentiality Whe_r.1 the cic;nst,)eeqin e
Sue to prevent the disclosure of criminality which in all the circumstances it wou

o
at
fcit
Equity should, and in my opinion is right to, indeed it has no choice but to, regard the
relationship created by the possession of the appellant of a tangible item of property
obtained in violation of the respondent’s right of possession, and the exploitation 0
which would be to its detriment, and to the financial advantage of the appellant, as'a
relationship of a fiduciary kind and of confidence. Ir is a relationship that the appellant
could immediately terminate by delivering up the film to the respondent. The
circumsrances are ones to which equity should attach a constructive trust.

terest to reveal ... | _
e concept of “iniquity” ... has been expanded to include mlsconduc(tjgen;;z;lgc.;rel?u;q:gi?‘exlg;
stries Pty Lid v Trade Practices Cornmission (1 981)— 34 ALR.1 05, Shlep‘par J, @ e Aoy
author%ties conciuded, at 141, that “the public in’Ferest in the dllsc DSl:,I\’e...f. Ly e
Jeigh the ;;)ublic interest in the preservation of private fmd colnﬂdent;al in ?”T‘i est.does 18 too
gstatement, unless “iniquity” is confined to mehan;tseno;us.c:nz;hcipﬁ:xeaimial o béen
( ire the 15461 disclosure of the fact that a crimin , veve ;

: T:fiaeé.ri?lt::]lrihe anminilstration of justice, although a fundamental pu:lltct;;ter;rstti,dgazszvig
. usive public interest ... Take an example from the present ca.se. Suppose tt athe szmiSSion e
d the lift with the manager did nothing that could possibly amoun’F fii P O e
imeunless an offence was constituted by the f;(lzlt t(;\-at ;ijrr;do’ihtig\iadr::\?iyg; tﬁat et vioul
Stippose also that it was agreed that the public disc . would
'i;?updiiial 1o the security gf the nation, and might havg serlous consgquencnecs.ajgrei:thtitlcﬁgjds
self and other persons. On those assumptions | shou}d find |.t very ha_r to :;]3 o
: participant were so sullied that he should be der*!led equitable relief or 13 e eecurty
.Present material would appear to be, at worst, a minor and‘ harmless ahssatl_ld,be e sl to
uld be put at risk and innocent persons, not themselves involved, shou

Is it correct to say that fiduciary duties arose in these circumstances? Could Cal}'in_a-n
approach be seeu as manufacturing a fidociary duty in order to generate the deg
remedy? The latter is a course Australian judges have ordinarily eschewed
[4.05]-14.15]. In that constructive trusteeship in cases of, say, accessory liabi
ordinarily secures personal rather than proprictary accountability, is there any nee

a fiduciary duty has been breached, to characterise information as property to gen
such a remedy?

PUBLIC INTEREST DEFENCE

[6.885] English courts have recognised, as a general defence agamst breach of confidence,
claim that a public interest justifies the disclosure of information in a specified fashion'ey
though iu so doing a breach of confidence is committed. This essentially involves a bala

exercise: to balance the private iuterest {that reflects a broader public interest} that confi
have their confidences protected against the public interest in those confidences being kno
Although some Australiau authorities recognise such a general defence, most countenance
limited rofe for the public interest only in the context of disclosure of “crimes, frauds-an

[6.195] 233
232 [6.185]
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David Securities Pty Ltd v Commonwealth Bonk of Ausiralia cont. curities Pty Ltd v Commonwealth Bank of Australia cont.

ordering recovery is that the defendant has been unjustly enriched, there is no justification for gy,
distinctions on the basis of how the enrichment was gained, except in so far as the manner of g
the enrichment bears upon the justice of the case ...

“the respondent relies, inter alia, on the recent decisions of this court in Australia and New
éhking Group Ltd v Westpac Banking Corporation (1 988) 164 CLR 662 and Pavey and Matthews

52 CLR 221, |
.h this alternative approach is not greatly different from t.hat stated.ab.ove, atLdoesdhavZ
gconsequences in relation to the elements of the action whmh the p|Eﬂ1IntIf‘f must p(ijee:c_ an
also appears 0 proceed from the view that in Australian law unjust enraf:hmer;t : aC € ITJ-[:;E;
ciple according to its own Terms and not just a concept. The two decisions of t |52506ur2;7)-
reject that approach. In Pavey and Matthews Deane | stated ((1987) 162 CLR at — :

entify the hasis of such actions as restitutic_:n anq not genuinfe agreen;gnt;sglohttod?cstssg

dicial discretion to do whatever idiosyncratic notions of \_Nhat is falr and jus ig ctat

- ; t is not to deny the importance of the concept of unjust enrichment in the law @ _t is

'h"ary, It constitutes a {379] unitying legal concept which explains why the law recogl?izfe;,r

aﬁ'ety of distinct categories of case, an obligation on the part qf a defenﬁa}r:t to_n:sai;la far

wist restitution for a benefit derived at the expense p‘f a plainiff and_w 1ch i;:ns 0 he
mination, by the ordinary processes of 'Iega;l reasoning, of the guestlon whe fe;ase

in justice, recognize such an obligation in & new of developing category o .

dingly, it is not legitimate 1o determine whether an enrichment is unjust by referer;\ce tcl) Eo:;z
evaluation of what is fair or unconscionable. Instea.d, recovery de_pends upon t e ew et
fying or vitiating factor such as mistake, duress or illegality. As this Court stated in Westpac
ng orporation ({1 988) 164 CLR 662 at 673): | '

otr ar words, receipt of a payment which has been.made unclier a fu_ndamentgql mtlst?:e‘::!

&f the cateqgories of case in which the facts give rise to a prima fz%ue Obhgat!ot?-. 0 er:uon
titution, in the sense of compensation for the henefit of unjust enrichment, to the p

o has sustained the countervailing detriment. N
s;a. orest | stated in Air Canada v British Columbia (} 989) 59 PLR (4th) at 192, the. t;;vo sp‘ecaltest 1:)2
k. (ie fact and law) should be “considered as factors which can malke an enrichment

[376] ... For the reasons stated above, the rule precluding recovery of moneys paid’
mistake of law should be held not to form part of the law in Australia. In referring to mon
under a mistake of law, we intend to refer to circumstances where the plaintiff pays mone
recipient who is not legally entitled to receive them. It would not, for example, extend to a case
the moneys were paid under a mistaken belief that they were legally due and owing under a pai

clause of a particular contract when in fact they were legally due and owing to the recipient
another clause or contract. :

Having rejected the so-called traditional rule denying recovery in cases of payments made y
mistake of law, it is necessary to consider what principle should be put in its place. It wouid be
to treat mistakes of law in the same way as mistakes of fact, so that there would be a prim
entitfement to recover moneys paid when a mistake of law or fact has caused the pay
Jurisdictions which have abolished the traditional rule by legisiation have done so by stating
recovery should be allowed in cases of mistake of law in the same circumstances as it would
the mistake one of fact (Western Australia and New Zealand). '

The proposition that there should be a prima facie entitlement to recover moneys paid ‘wh
mistake of fact or law has caused the payment has not been universally accepted. Two alte
formulations of the basis of recovery have been proposed: first, that the person making the
payment must have supposed that he or she was legally liable to make the payment; and, seco
that the mistake of the person making the payment must have been a fundamental one. The fi
these formulations can be subjected to the same criticism levelled at the traditional ruie de
recovery in cases of mistake of law, namely, that it is illegical to concentrate upon the type of ;
made when the crucial factor is that the recipient has been enriched ...

[377] ... The second alternative formulation asserts that, in addition to being causati
mistake must also be fundamental ... The requirement that the mistake be fundamental as
causative is not as restrictive as the liability approach considered above, but it has been suggeste
the requirement is still a worthwhile precaution against a potential flood of claims and conse
insecurity of receipts. The notion of fundamentality [378] is, however, exiremely vague and W
seem to add little, if anything, to the requirement that the mistake cause the payment. If the pay b
made the payment because of a mistake, his or her intention to transfer the money is vitiated an
recipient has been enriched. There is therefore no place for a further requirement that the cau
mistake be fundamental; insistence upon that factor would only serve to focus attention
non-specific way on the nature of the mistake, rather than the fact of enrichment. If a strict approac
taken towards the issue of mistake so that a plaintiff bears the burden of establishing on the balanc
probabilities that a causative mistake has been made, there would also be no need to appeal t
element of fundamentality as a limiting factor. So, the payer will be entitled prima facie to re
moneys paid under a mistake if it appears that the moneys were paid by the payer in the mista
belief that he or she was under a legal obligation to pay the moneys or that the payee was legall
entitied to payment of the moneys. Such a mistake would be causative of the payment.

However, the respondent argues that a plaintiff should be required to prove that retention of
moneys by the recipient would be unjust in all the circumstances before recovery should be grante
the circumstances of the case showed that it would not be unjust for the recipient to retain the mot
the fact that the plaintiff could point to a causative mistake, whether of fact or law, would not ass
plaintiff. According to the respondent’s submissions, moneys paid under a mistake of law coul
be recoverable in so far as the recipient has been unjustly enriched at the expense of the payer. s
that it would be unconscionable for the recipient not to give restitution to the payer. In support of

's expense ‘unjust’ or ‘unjustified””.

e respondent’s submission that the appeliants must independently prove “unjustness” ovgrband
the mistake cannot therefore be sustained. The fact that the payment has been cause yka
ke is sufficient to give rise to a prima facie obligation on the part of the r.espond.ent to ma i
titiition. Before that prima facie liability is displaced, the_ respor_1dent must point to cwcunl'ns’tc.ana.en
K the law recognises would make an order for restitution unjust, There can be no resrtltu fon ir

ircumstances because the law will not provide for recovery except when the enrichment is
st it follows that the recipient of a payment, which is sought to be recovered on .the ground of
st envichment, is entitled to raise by way of answer any matter or circumstance which shows that
her receipt (or retention) of the payment is not unjust ...

. 84] ... The respondent next submits that an order for restitution would be unjust becatge_ it :\ha_s
ed its position. The defence of change of position has not been expfessly au:cepteh mld bl;
ftry ... [385] ... if we accept the principle that payments made underla mistake of law shou ;
1 facie recoverable, in the same way as payments made under a mistake of fact, a defencet od
nge of position is necessary L0 ensure that enrichment of the recipient of the paymentis priven. eSJt
v in circumstances where it wouid be unjust. This does nol mean that the Foncept 0 unjuh

chment needs to shift the primary focus of its attention from the moment of enrlchmgnt. FrTm t _;
At of view of the person making the payment, what happens after he orl she has .mlstaken y pai

r the money is irrelevant, for itis at that moment that the defendant is unjustly enriFhed. Howevir;
defence of change of position is relevant to the enrichment of the defendarft precisely bgcause ;1

entral element is that the defendant has acted to his or her detriment or the faith of the receipt. Int e
Utisdictions in which it has been accepted (Canada and the United States), the defence operates in

308 [8.80] [8.80) 309
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Commonweaith v Clark cont.

+h v Clark cont.

hich the Commonwealth induced and which have ted himn to take steps in thg h_opte of
W' - tion and which indeed has led to a verdict so far in his favour. It may be_dlﬁscmt to
'-'enfes: the potential detriment flowing from the failure to .carry ou’F the promise and the
..efW ould flow from those acts which have been carried out in reliance upon the
- d; i\: this case | am satisfied that sufficient harm would flow from the acts done in
h; assumptions for the test of detriment, as | haye e.xplained i1, to ha\if] bec:grr?::jrg
< not merely a case of denying an apparent promise; llt is a case where edp]t y

tion has led to the adoption of a course of action wha_ch |ts_e1f caused stress an

g_resef"ts if those processes which he has been induced to put in train are denied to h!m,

: 'vtlhlic ‘iéad to even greater harm to the plaintiff by way of exacerbation of his psychological
o dence accepted by the trial judge showed that already “the legal processes were ...

i i i i torns”. That merely shows
d by a wersening of his anxiety and depressive symp .
o o o . Id form part of the detriment which would be suffered by

increased stress and anxiety ... would tend in favour the making good” of Mr Verwaye._.
in that case. With respect, it would seem that her Honour’s method of approach to detrify
envisaged that detriment is essentially a matter for prediction. '

I would conclude therefore, consistently with the principles stated by the High Courti
case and earlier cases, that what must be demonstrated are acts, facts or circumstances frg
can be inferred: {1) that detriment to the party claiming estoppel is more likely than not
other party is permitied to depart from the assumption relied upon; and (2) that detrimerit s
will derive from the first party’s proven acts or inaction in reliance on the assumption. fn
those are the efements of “detriment” which must be affirmatively established by 2 pa
rely upon equitable estoppel. : .
The evi
jays foli oot
; far and what wou , . -
gaaif;r;ei Srz%iance on the assumptions by commencing and continuing his action.

fn the present case that is what has been proved. 1 am satisfied upon the evidence
summarised earfier in this judgment that there would be detriment to Mr Clark of a kind Wh
be substantial and, for reasons which | witt turn to, of a kind which would make it Uncons
to hold the Commonwealth to those assumptions. Not only is it highly likely ‘th
Commonwealth were permitted to depart from the assumplions, the respondent will haye
away money on legal fees, medical fees and the costs of trave! from Queensland to
numerous occasions for the purposes of the litigation, together with related expenses, butt
incurred fiability to the National Australia Bank for principal and interest under the loan whj
out to pay for certain of those expenses and which, though originally limited to $5,000;
have blown to almost twice that sum. In addition, by embarking on the litigation in reIié_r;c
Commonwealth’s implied representations, when formerly he thought it would be a waste of i
do so, he has suffered and would suffer additional stress and strain arising from the nec
recount what clearly were unpleasant experiences in the past but for which he would be ur

recover damages for the consequential exacerbation of his psychological condition cauée_d
litigation process.

o Goubt therefore that detriment of the relevant kind would F)e su_ffered by r Clark, if the
i5ns were not adhered to, and that the trial judge's conclusion in this respect was correct.

MotestiQuestions

: '.iight of the foregoing, what is the object of estoppel? Does it make a dlffereﬁci.to t}(l;
esult whether a court adopts a broad as oppose_d to a narrow cha?:acter.asja_1011 >
etriment? What are the advantages of adopting a narrow cha.Lactensat;.on 6ih
detriment? What are its drawbacks? See Dal Pont, Equity and Trusts in Austm‘ ia { :
od. Lawbook Co., 2015), [10.230], [10.235]; Robertson, “Reliance and EXPC;L&UOD 1r;
. Esz:oppel Remedies” (1998) 18 1S 360; Jensen, “In Defence of the Reliance Theory o
‘Hquitable Estoppel” (2001) 22 Adel L Rev 157.

. S ) . .
In any event, is the court constrained to select either the narrow or the broad view o
y in a given case! In this context, consider the words of Marks J in

Tl

There is sufficient evidence that the chopping and changing resulting from the Common
alterations of attitude to the litigation which Mr Clark has been induced to undertake has
caused him severe psychological harm. As he said, and his psychiatrists confirmed
“devastated” on first hearing of the Cornmonwealth’s change of heart. | have summarised in:f
part of this judgment the evidence given by the psychiatrists as to his condition over the periog
1985 onwards. As | have endeavoured to explain the fact that that evidence has been given
shows the greater likelihood that detriment will occur if in the end the Commonwealth isno
the assumptions. His present unhappy position, the exacerbation of his condition and the <0
created in the past is of the kind which already points to the conclusion that it wou
uncenscionable not to hold the Commonwealth to those assumptions. But that evidence is onl
of the matters which must be taken into account in determining relevant detriment. So far, by;
of the ruling of the trial judge, the Commonweaith has been held to its [38%] representations
the ultimate conclusion as to what would occur if the opposite conclusion were reached by th
or by the High Court is not presently known. | do not think it is necessary to examine that evide
further for i would conclude that it is abundantly clear that there is a real fikelihood of far g
detriment to this plaintiff if the Commonwealth were not held to the assumptions and that ad
detriment is not presently capable of measurement in monetary terms.

detriment to appl
Commonwealth v Clark (at 342-343):

It is not fruitful, in my opinion, to attempt to define “mimrnum_ equity”. The r'(j;e;ti)lt
seems, which may be granted is that Whi-ch is “necessar’y to m eventl uncogsaﬁlt _41]
conduct and to do justice between the parties™ Verwayeg s case, per Ivdailorl; :;[},lg Chié;f
1t is more helpful to assume that this is its meaning w.hlch was inten 1e. yfe :nce o
Justice, as it was the expression he adopted immediately prior to his refer

B 1 ? On the facts before him
If Marks ] is correct, how should a court calculate _de‘tr:men‘t. n the fac rore | )
his Honour found {at 343} that “the public renunciation by the Commonwea td. 0 eugy
reliance by it on a limitations defence not only eI.lcour'aged the issue of procee m?; b}er
the respondent but also an expectation that his financial and other anxieties wou >
at Yeast alleviated by unhindered access to the common law and the full compensatio
which it provides”. | -
Should a court aim for precision in quantifying the reieva\.n_t detriment? Is }._)rems%on
possible where the inquiry is directed chiefly to whether resiling from a representation
s unconscionable? Consider the following remarks of Allsop P in Delaforce v
Simpson-Cook (2010) 78 NSWLR 483 at [3]:

It ray be said that the condusion | have reached is predicated upon the failure to satis
promise and not the detriment which would flow from the plaintiff’s reliance on the Commonwealth
implied representations. The long passage from Mason CJ's judgment, at 415, set out above, cle
makes this distinction: see also per Brennan |, at 429. It is perhaps difficult to separate these elerme
especially at this stage, but the evidence here shows a plaintiff who was not otherwise likely
commence proceedings, who has been induced to commence those proceedings because

[10.105] 375
374 [10.100]




Equity and Trusts Deceased Estates  CHAPTER 15

Ltake v Quinton cont.,
* portion. In a society where primogeniture prevailed, as it did in England in the

eighteenth and nineteenth centuries, there could be no presumption of intention to

no presumption that the testator intended an ademption pro tanto of the fegacy by the 5 “achieve equality amongst children in respect of realty.

have come to the conclusicn that it does not. The terms of the settiement are more favous
children. Moreover, the nature of the settlement is such that it can fairly be descfibeﬁ
anticipation of the provisicn which the testator father intended to make for those children
that the anticipaticn may not have been a voluntary one in every sense of the term. | do'n
that matters. What was sought in the matrimonial causes proceedings was to be sure that,
would not be cut off by their father from provision for their advancement in life after hi
intention was to give them security to some extent pro tanto for what they would receive
will and codicil if it were not altered. This in my view has all the characteristics of a portion y
truly be said that the property given is of such a different kind from the residuary estat th
principles of ademption are not applicable.

Though historically limited to gifts or advances made by fathers or other male persons,
siven that in current society mothers {and other female persons) also assume the
osition of a parent, the presumption has been held to apply to gifts or advances from
mothers: Re Cameron (decd) [1999] Ch 386 at 404—405 per Lindsay J. This is almost
‘ertainly the case in Australia, given that in Nelson v Nelson (1995) 184 CLR 538 the
High Court held that the presumption of advancement {as to which see
6.1051-[26.135]), based as it {ostensibly) is on an obligation to provide, applies
b'étween mother and child.

‘At what date should the value of the subsequent advance be brought into account for
he purposes of ademption? Will this vary according to the circumnstances? If so, what

There can be no doubt, in my opinion, that both the bequest of the shares in residu
a may influence that determination?

settlement of the shares were portions. The only question is whether the presumption
portions were not intended has been rebutted. Equity leans strongly against double portig
supplying the wants of one child by an advancement is not allowed to lessen or destroy the peoyi
for {123] others. The court does not impute to a testator an intention of twice disch i

obligation to provide for a particular child ... The presumption against double portiohs
rebutted by evidence of the testator’s intention either from the language of the will itself-or fro
other circumstances directly or indirectly indicating his intention. The effect of the presu ;
put the onus of proof on the person claiming both portions .. .

re there any circumstances in which the rule against double portions can apply where
e two gifts are in favour of different donees? Why or why not? See Re Cameron
decd) [1999] Ch 386 at 412—416 per Lindsay . Note that in Re Cameron his Lordship
opined (at 416) that “the rule against double portions is entirely judge-made and is
thus, within familiar limits, capable of being reformed in the course of decided cases™,

and added {at 416, 417):

[Tt is a rule which is “founded on good sense, and adapted to the ordinary transactions
“of mankind” (see Pym v Lockyer (1841} 5 My & Cr 29 at 46; 41 ER 283 at 289). Bur
such transactions change over time. The ways in which parents in the 1990s might find
" it convenient to malke substantial provision for their children are not necessarily those
or only those which were used in earlier vears. It might, for example, have once been
thought to be a trivial and unnecessary benefit for a child to have his or her children’s
private education paid for by the grandparents. However, the relative costs of things
may change and I would expect that nowadays many a parent wishing to have a child
privately educated would see it as a very considerable benefit to have that education
provided by a grandparent. So also the grandparent would be likely to sce that as
making a substantial provision for the benefit for his child as well as being of benefit to
his grandchild. Indeed, a whele sector of the insurance industry has grown up to assist
in the making of such provisions ... The rule is amenable to reshaping by the courts and
sheuld be reshaped to coincide with “good sense” and the “ordinary transactions of
mankind” as they are from time to time seen to be.

The guestion then arises as to the date at which the shares are to be valued for the'purp
applying the rule. | am of the opinion that the proper date is the date when the subject’
gift is taken in possession by the children, namely, the date of the testator’s death. |
authority exactly in point but it seems to me to be in accord with principle. Usually the
immediate so that the date of gift ar settlement is the appropriate [124] date ... but the
such a case is that the valuation takes place at the time of beneficial enjoyment. The reas
When beneficial enjoyment of the gift is assumed the gift is wholly or partly within th
disposition, so that the only fair course is to give to the donee the benefit or the burden o
value from that time onward. Thus is true equality achieved among the children of a testat
other hand, if beneficial enjoyment is postponed until the testator’s death in favour of a life
the testator, the whole purpose of achieving equality among the children would be lost sig
donee had to be satisfied with property which by the date of the testator’s death might h
worthless. By a doctrine of equity designed to prevent a child sharing twice over rig
according to a formula such a child might not share in his father’s bounty at all. Equity ca

than that in designing its rules. sequent advance for a specific purpose

BOGR 0] Little | in Re Sparrow expressed the relevant principles governing ademption by
— f a subsequent advance for a specific purpose.
[15.65] ' Notes&Qu s
1. In Lake v Quinton, what accounted for the different conclusion regarding a Re Sparrow {decd)

the context of, on the one hand, the house and, on the other, the shares? 5] Re Sparrow (decd) [1967] VR 739 (Supreme Court of Victoria)

stator, by a will dated 1963, bequeathed to his wife during her widowhoad one-half of the
yme of his residuary estate, directing his trustees to “supplement the said one half share of nett
by drawing upon the corpus of my residuary estate to whatever extent may be necessary that
id wife during the period of her entitlement shall receive at least £5 per week hereunder”
a)).. The will also contained the testator’s reasons for making no further provision for his wife
n 1965, the wife brought divorce proceedings against the testator, which proceedings were

2. Why does the principle of ejusdem generis not apply so strictly in cases of sub
advances by persons in loco parentis? In Lake v Quinton [1973] 1 NSWLR.
Hutley JA made the following observation in this context:

As the doctrine is founded on the presumption that parents intend equality amon

children, one would not have thought that differences in the kind of property woi
only be significant where one part of the property was not reaily capahle of

510 [15.65] [15.75] 511
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Trustees of Church Property of the Diocese of Newcastle v Ebbeck cont.

concerned may disregard it entirely if they wish.

[ %J) &;Q{{: ........ W

[19.49]
MNotesiQuestin

h;l Elb:f;k the Hla]OI’]_t}.f (per Dixon CJ and Windeyer ]} decided that the condit
ts:h:t de' §truck down in totq. Why did the court not strike down the offending paf't'-

ondition I(the part relating to the religion of the son’s wives) and uphold. ihe
remainder? Windeyer J justified not doing so on the basis that it was n tp E the
testator directed. Is this a valid justification? Was the court’s striking d(Zm:Z (?E ¢

COIldltl()Il n toto Cl()SEI to What t estator int de(l than ply st ikl W .
he resta nten th

™

Pltlccording .to the pri.nciples discussed in the judgment of Windeyer | in Ebbeck, wal
the following conditions be upheld: “to X provided she never marries” orJ “to:

rovided h i ”
11388. ¢ mever marries a New Zealander™? See Jenner v Turner (1880} 16 Ch

3. Kiteo | in Ebbeck dissented, reasoning as follows (at 409-410):

The . N
e gep;rallpmk])apcile that the institution of marriage is sacrosanct, and in particalar
at neither husband nor wife should be gi i i
' = given an inducemenr to divorce or se i
e . . iven paration,
o ourt,lf.u}lllggm?f, would hesitate to maintain. But there is not, I think any principlé
of law which is offended by the creat 1 : 7 .
reation of a potential cause of dissensi
: A sension between
spause 1
[; ! s, sn;fss the dissension would he likely to result in divorce or separation. Once
e . . . ’
irawrylfon Gt at, a;ld it becomes difficult to see where or on what principle a line is to be
e t{'ante that some conditions may have in them the seeds of domestic discord -
u 1
" disci f{sl ion mu;;t always.bc whfether there is, generally speaking, a likelihood that -
ord not only will arise but will lead one of the spouses to seek an end to their

marriage or to their living together.
Cn th i -

o ;‘ facts, %us Honour concluded (at 410} that “[b]y this condition, a husband, even

3 3

ough impatient and exasperated by what he might consider his wife’s stubbornness

1s given no inducement to separation”. What i '
. What is the fundamental diff 1¢
approach of Kitto | and that of Windeyer Ji Frence between

In light of the law’s increasing focus on protecting individual rights, are mod u
more or ICS_S likely to uphold conditions of the Ebbeck kind than in:the ast?e;(rflhcotu @
the cgnpetmg policies that the court must balance in determining whet}l:er t;) u }f Izm
condition? Can the invalidity of trusts that disturb the sanctity of rnarriagepo::) th:

family be justified in modern sociery? ider in thi
: ty? Consider in this context th
in Ellaway v Lawson [2006] QSC 170 at [16]: et the ematks of Douglas ]

[C]hangmg a.ttitudes to divorce ... reflected in the far greater proportion of i
Lhit er;ld mb divorce and the diminished difficulty of establishing the grounds f(l)fgiitifsz
1 Orn ;egr ioa; Hj)t;tobg[;teatiitc;lﬁzochanges . May suggest that the public policy issues no
o b ook wing provisions such as these to be attacked. Generally
speaking, those changes may support an argument that it is no longer forbidd
p-roxrlfie tor the possible dissolution of a marriage contract {Y&;t] th '1 o ¢ tﬁ
.51gn1flcan.t support for marriage as an institution and lictle to sup.p‘;)rf the \riemethIS -
increase in the number of divorces is socially desirable, Again, it is still ne\:essijl;; I‘g

20 [15.40]
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establish the statutory grounds for a divorce to be granted by the courts having
jurisdiction under the Family Law Act 1975 {Cth).
In New Zealand the issue is addressed by statute. The Human Rights Act 1993 (NZ},

s 136 reads:
A condition, whether oral or contained in a deed, will or other instrument, which
restrains, or has the effect of restraining, marriage shall be void if the person or class of
person whom the person subject to the coudition may or may not marry is identified or
defined, expressly or by implication, by reference to the colour, race, or ethnic or
national origins of the person or class of person. .
Beyond the changed legal landscape underscoring the availability and prevalence of
divorce, do matters of public policy in this context also need to be considered from the
perspective of the court’s statutory jurisdiction to grant a spouse (and others) provision
from a deceased’s estate beyond any entitlement under the deceased’s will? Consider
the following observations by White ] in fones v Krawczyk (2011) 7 ASTLR 104 at [44]
lin the context of the relevant New South Wales legislation}:

The likely effect of [a] condition as an inducement to divorce and separation should he
assessed having regard to rhe provisions of Ch 3 of the Succession Act 2006 (NSW)
(substantially re-enacting the Family Provision Act 1982). If the effect of the impugned
provisions is that the plaintiff has not been left with adequate provision for her proper
maintenance, education and advancement in life, the plaintiff, as a child of the
deceased, would be entitled to apply for an order for provision out of the estate so as to
make such adequate provision (Succession Act, s 59). If the plaintiff receives adequate
provision out of the estate for her proper maintenance, education and advancement in
life, even if that provision is less than that which she would have received had she
exercised a power of appointment of income or capital to herself as beneficiary, it is not
likely that she would divorce and separate herself from her husband in order to obtain

that power of appointment.

6. The appellant in Ebbeck also contended that the condition was void for uncertainty on

the basis that the word “Protestant” had no precise and determinate meaning.
Windever J rejected this contention, reasoning that (at 411) “[w]e would ... be shutting
our eyes to the world around us and ignoring the ordinary use of words in Australia if
we were to hold that ... the words of this will do not clearly express a definite
requirement that the testator had in mind”. In today’s secular society, where the
correlation between claiming and practising a religion is receding, how can a condition

relating to religion be applied with certainty?

7. Is a condition that an annuity should cease if the beneficiary should “have social or

other relationship” sufficiently certain? See Re Jomes [195 3] 1 All ER 357. How about a
condition attached to a gift of income “for so long as [the beneficiary] shall not enter
into a de facto relationship”? Sce Re Lichtenstein [1986] 2 NZLR 392. Is a bequest

conditional upon the beneficiary “not ceasing to engage in a prayer life” uncertain?

Trusts in resiraint of allenation

[19.45] It is the policy of the law not to tie up property but to promote its free alienability. For
this reason, certain restraints on the power of a transferee to alienate property are void. “[I}fa
testator conveys an absolute interest m property he cannot then purport to restrict alienation.
To do so is repugnant to the estate”: Faucher v Tucker Estate (1994) 109 DLR (4th) 699 at
710 per Kroft JA. In modern times an application of this principle has arisen in the context of

[19.45) 621
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excludes rhe statutory power, in which case, the trustee can be said to be exercis :
the power conferred by the trust instrument: see Re Havill (decd) [1968] NZL

2. Do these provisions effectively give the court the power in proper cases to g

trustee to give reasons for what he or she has done or failed to do? See Re Koczorg:

[1974] Gd R 177 at 183 per Dunn J.

(98]

not concern itself with minor or ordinary decisions that the trustee may have my

must be shown that there is a decision of real significance in the affairs of the trus
as to which there are real and substantial grounds for questioning its correctness bi
the court will embark upon an investigation of what, if any, directions ought ¢
given. See Re Koczorowski [1974] Qd R 177 at 184-185 per Dunn J; Tierney v

[1983] 2 Qd R 580 at 583 per Matthews J.

RIGHTS OF TRUSTEES

Right te indemnrity and recoupment

[23.78] As the legal owner of the trust property, a trustee is personally liable for any de
incurred in the course of carrying out the trust. However, both at general law and under ¢
trustee legislation, a trustee has a right of indemnity or a right of exoneration out of the ¢
property in respect of expenses properly incurred or expended in or about execution of
trustec’s trusts or powers. The relevant provision of the trustee legislation generaily read
follows: “A trustee may reimburse himself or herself, or pay or discharge out of the tri
property all expenses incurred in or about execution of the trustee’s trusts or powers”,
Trustee Act 1925 (ACT), s 59{4); Trustee Act 1925 (NSW), s 59(4); Trustee Act 1893 (N
s 26; Trusts Act 1973 {Qld), s 72; Trustee Act 1936 (SA), s 35(2); Trustee Act 1898 (T

s 27(2); Trustee Acr 1958 {(Vic), s 36{2); Trustees Act 1962 {(WA), s 71.

The nature of the right of indemnity was explained by the High Court in Ocrc;;

Investments Pty Ltd v Knight (1979) 144 CLR 360 at 367:

[Atrustee] is entitled to be indemnified against those liabilities from the rrust assets held by him

and for the purpose of enforcing the indemnity the trustee possesses a charge or right of lien

over those assets ... The charge is not capable of differential application to certain only of such
assets. It applies to the whole range of trust assets in the trustee’s possession except for those
assets, if any, which under the terms of the trust deed the trustee is nor authorised to use for the
putposes of carrying on the business ... In such a case there are then rwo classes of persons
having a beneficial interest in the trust assets: first, the ibeneficiaries], those for whose benefit
the business was being carried on; and secondly, the trustee in respect of his right to be
indemmified out of the trust assets against personal liabilities incurred in the performance of the
trast. The latter interest will be preferred to the former, so that the [beneficiaries| are not
entitled to call for a distribution of trust assers which are subject to a charge in favour of the
trustee until the charge has heen satisfied ... The creditors of the trustee have Hmited rights with
respect to the trust assers. The assets may not be taken in execution ... but in the event of the

trustee’s bankruptcy the creditors will be subrogated to the beneficial interest enjoyed by the
trustee ...

An authoritative statement in this respect is found in the High Court’s decision in Chief:

Commissioner of Stamp Duties v Buckle.

734 [23.70]

In approaching applications under these provisions, it has been said that the COlEt
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Chief Commissioner of Stamp Duties (NSW) v Buckle
ief Commissioner of Stamp Duties (NSW) v Buckle (1998) 192 CLR 226 (High Court of

é Stamp Duties Act 1920 (NSW), s 66 (now repealed) a Cf)nveyance of propertz made
nsideration in money or money’s worth was to be charged with ad valorem stamp duty on
ter of “the unencumbered value of the property” or the amount or value'of ail er?cumbre_mces
; Hich the property was conveyed. The issue was whether a trgstee’s right 01.‘ |nden7n|ty or
gatio éncumbered the beneficiaries’ interests so as to be taken into account in valuing the
' veyed for the purposes of s 66.]
COURT ... [245] ... In Worrall v Harford (1802) 8 Ves Jun 4 at 8 [32 ER 250 a.t 252].r 252 (ER)],
an LC said: “It is in the nature of the office of a trustee, whether expressed }n t_he lnstruTner;t,
hat the trust property shall reimburse him all the charges and expences [sic] 1Incu_rred in the
S of the trust.” The entitlement of a trustee who has borrowed money for application to trust
i Fias been described as follows (Scott on Trusts, 4th ed (1988), vol 3A, §246):
ere the trustee acting within his powers makes a contr:act wilth a_third person ii’? thle courl:e
e administration of the trust, although the trustee is ordinarily personally hab;e;o E e
el :p'ersor; on the contract, he is entitled to indemnlt){ out .Of the trulst astate. | .elf rf;
arged the liability out of his individual property, he is ent_|tleq to renfnb\_!rse?iﬁt, |h e
45 ot discharged it, he is entitled to apply the trust property in discharging it, that is, he
od to exoneration. |
6} in aid of that right to reimbursement or exoneration for liabilities properly incurred in t:e
fnistration of the trust, the trustee cannot be compelied to surrer-'uder the trust.property to the
i aries until the claim has been satisfied. In that sense, the entitiernent to ram@rsemgnt or
ration confers a priority in the further administration of the trujst. AFClordlngly, in - an
tration action, if it appears probable that the trust fund will be |nsuff|c:|er.1t. for _the full
ment of the trustee, the trustee is entitled to the insertion in the order for administration of a
¢tion that there be payment in the appropriate order of priority.
intil the right to reimbursement or exoneration has been satisfied, "it is impossibise Fo :*say.what the
fund is” (Dodds v Tuke (1884) 25 Ch D 617 at 619). The entitlement of the benefluane? |f1 r'espect
assets held by the trustee which constitutes the “property” to \.:VhICh the beneﬁaar{e? afre
tled in equity is to be distinguished from the assets themselves. The e_thlltIement of the beneficiaries
onfined to so much of those assets as is available after the liabilities in question have been
schiarged or provision has been made for them. To the extent that the assets fj]rehj by the t”rustie are
ibiect to their application to reimburse or exonerate the trustee, .they.are rlot trulst asse.ts gr ;rtL:t
perty” in the sense that they are held solely upon trusts imposmg fiduciary duties which bind the
tee in favour of the beneficiaries (Octavo Investments Ply Ltd v Knight (1979) 144 CLR 360 at 370).

The entitlement to reimbursement and exoneration was identified by Lindley 1] as “the price paid
cestuis que trust for the gratuitous and onerous services of trustees” (Re Bedldoe [1 893] 1 Eh 547tat
58). The right of the trustee has been described as a first charge upon the asiets vested in the trustee
taniar v Evans (1886) 34 Ch D 470 at 477), as one upon the “trust assets (Oct.avo investments at
1367), and as conferring upon the trustee an “interest in the trust property [which] amounts to a
i"oprietary interest” (Octavo Investments at 370).

.However, the starting point in the class of case under consideration i's w.thét the assets heJEd by the
ustee are “no longer property held solely in the interests of the beneficiaries of the trust” (Cctavo
nvestments at 370). The term “trust assets” may be used to identify those heid. by the t.rustee upon
;IZ‘%?} the terms of the trust, but, in respect of such assets, there exist the respective prQergtary rights,
in order of priority, of the trustee and the beneficiaries. The interests of the beneﬁa?ruﬂ:s alrehnot
encumbered” by the trustee’s right of exoneration or reimbursement. Rather, the trustee’s right to

[23.75] 735
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'hal:f of the trust, had the potential to unduly impinge upon the separate corporate
127.60] Notes@Ques - nality principle. After two New South Wales judges expressed the view thar Hanel
1. What is the purpose of s 1972 What mechanism does it use to achieve this B ‘plainly wrong” {see Edwards v Attorney-General (NSW) (2004) 60 NSWLR 667

the recommendation of the New Zealand Law Commission {Some Problew;
Law of Trusts, No 79, April 2002} that the Trustee Act 1956 (NZ) be ag
provide that “[t]he directors of a trading trust will have the same oblig
beneficiaries of the trust as they would have had if they and not the COrporatio

been the trustees of such trust” (p 14). In what way does this suggested apprﬁ,a_
from s 197 of the Corporations Act 20013 -

142]-1152} per Young CJ in Eq; Saffron Sun Pty Lid v Perma-Fit Finance.fty Lid (in
(2005) 65 NSWLR 603 at [31} per Windeyer J}, the position was rectified by the
eplacement of s 197 with the section extracted at [27.55].

1 more general insolvent trading provision should also be noted. It may make
cctors personally liable to compensate creditors for debts not met by the company
e. at the time the debts were incurred, the directors were aware, or a reasonable
ri in their circumstances would have been aware, of grounds for‘suspecting the
apany to be insolvent or likely to become insolvent by incurring the 'd.ebts;
srporations Act 2001 (Cth), ss 588((2), 588J(1). See Mescher, ‘.‘.Perso.nal Liability of
mpany Directors for Company Debts” (1996) 70 ALJ 837; Hii, “Dlrectorsf ADuﬂes
Prevent Insolvent Trading” (1999) 27 ABLR 224; Elliott v Australian Securities and
pments Commission {2004) 48 ACSR 621.

2. Prior to 18 November 2005 (being the date of commencement of the C B
Amendment Act (No 1) 2005 (Crh), s 197 read as follows:

(1} A person who is a director of a corporation when it incurs a liability whife a¢
or purporring to act, as trustee, is liable to discharge the whole or a part o
liability if the corporation:

(a) has not, and cannot, discharge the liability or that part of it; and
(b} is not entitled to be fully indemnified against the liability out of the:
assets. ‘ :
This is so even if the trust does not have enough assets to indemnify the trust

person is liable both individually and jointly with the corporation and anyoné ¢
who is liable under this subsection. '

f beneficiaries to indemnify trustee

] Where the trust property is insufficient to satisfy the trustee’s right to indemnity, it
possible for the trustee to proceed against the beneficiaries personally to satisfy the
McGarvie | discussed the circumstances in which beneficiaries may be so liable in

{2) The person is not liable under subsection (1} if the person would be entitled to i
been fully indemnified by 1 of the other directors against the liabilicy had all th
directors of the corporation been trustees when the liability was incurred.

In Hanel v O’ Neill (2003) 180 FLR 360 Mullighan J interpreted the section ;
(at [11], [12]):

Tt would be a strange result if s 197(1)(b) was to be interpreted so that a director co
escape personal liahility by reason of that provision merely by ensuring that a provisi
such as Clause 21, was contained in the trust deed and could thereby operate as a shi
against personal liahility, even though the director causes the trust to he without fun
to avoid paying the debt. The clear intention of the section is that a director o
corporate trustee is liable to discharge the liability where it is not entitled to be ful
indemntfied out of the assets of the trust ... '

d’s case

Broomhead Pty Lid
||W Broomhead (Vic) Pty Ltd (in liq) v JW Broomhead Pty Ltd [1985] VR 891 (Supreme Court of

mpany was incorporated to conduct a construction business as trustee of a unit trust. Thfe units
- were held as Tollows: 42% by W Broomhead Pty Ltd (JWRB); 10% by Baroy !ndustr!es Ety
by Accordo Industries Pty Ltd; and 24% as joint tenants by Graham Wood and his \llee
Wood. The corporate trustee was subsequently wound up. The liquidator brought procseedmgs

that as the corporate trustee carried on the business for the beneficiaries they were |l.ab|e to
ally indemnify the liquidator to the extent that the trust assets were insufficient to satisty the
1s:of the business.]

i

Clause 21 read as follows: “The Trustee is entitled to be indemnified out of the
for the time being comprising the Trust Fund against liabilities incurred by the ]
in the execution or attempted execution of or as a consequence of the failure to

any of the trusts, authorities, powers and discretions hereof or by virtue of being
Trustee”. Gray J remarked that (at [74]) the construction contended for by cotunse
the creditor “would ensure that the director of a corporate trustee had a pe
liability in circumstances where a debt was incurred and there were insufficien
assets to meet the debt”, which result his Honour considered was “not unfa
unreasonable” because s 197 “represents an extension to the liability of the direc
a trustee company”. The approach of the majority in Hanel essentially inter
s 197 to mean that directors of corporate trustees could be personally liable in an
where there were insufficient assets to discharge the trust liabilities and, for that #
could not be indemnified out of the trust assets. Such an interpretation, in tr
directors of corporate trustees essentially as guarantors of any liability entered

ARVIE | ... [236]... | now consider whether the plaintiff is entitled under the principle applied
__o'dn v Befilios [19071] AC 118 to the indemnities claimed. That general principle is that a tru.stee
tled to an indemnity for hiabilities properly incurred in carrying out the trust and t_hat 'rlgh.t
s beyond the trust property and is enforceable in equity against a beneficiary who is suf juris
ompetent]. The basis of the principle is that the beneficiary who gets the benefit of the trust
bear its burdens unless he can show some good reason why his trustee should bear the burdens
The general principle was not in issue before me. There are exceptions to the general principle
defendants argued that their situation fell within a number of the exceptions.

eral beneficiaries

as argued that the general principle applies only where there is a sole beneficiary. In Ha-rd_oon .v
:-[3 901] AC 118 at 124 the Privy Council stated the law as it applies where the only beneﬂuary.ts
d_h sui juris. It was dealing with a case where there was only one beneficiary. Its statement was in
lance with the sound judicial practice of not stating a principle wider than necessary for the

of the case. Such a staternent should not be construed as though the Privy Council was

864 [27.60] [27.70] 865
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Superannuation Industry (Supervision) Act 1993 (C '
th), 5519, 29TC
62, 101, 106, 109, 113, 133, 134, 263 cont. + Z9VN, 29V,

(i) prevent the corporate trustee from, or hinder the corpc.)"'rat 1
. - rate

performing or exercising the corporate trustee’s fyr,
trustee of the entity;

:el‘
<y

()] to exercise a reasonable degree of care and diligence for the.

the corporate trustee carries out the covenants referred to in :

se

(4) A cove_n'ant referred to in paragraph (2)(e) does not prevent the direct
authorising persons to do acts or things on behalf of the trustee.

(5) The reference in paragraph (2)(f) to a reasonable degree of care and difigen
the degree of care and diligence that a superannuation entit .

. y directar. '
circumstances of the corporate trustee. i ferest

(6) A covenant referred to in subsection (2) operates as if the director.
governing rules. .
Service providers and Investments cannot be limited to particular perion e

58A(1) This section does not apply to a regulated superannuation fund’ thai
superannuation fund. o

(2) A provision in the governing rules of a requlated superannuation fund s Ve
it specifies a person or persons (whether by name or in any other Way' .

from whom the trustee, or one or more of the trustees, of the fund- n"na..
service. b

(3} ‘Aprovis.ion in the governing rules of a regulated superannuation fund is void
it specifies an entity or entities (whether by name or in any other way, direc
or through which one or more of the assets of the fund may or must be:jrve:

(A

(4) Aprovision in the governing rules of a requlated superannuation fund is v

it specifies (whether by name or by reference to an entity) a financiélfp'
products: o

®)

(a) in or through which one or more of the assets of the fund may of i
(b) that may or must be purchased using assets of the fund; or .

() in relation to which one or more assets of the fund may or hus#
payments. o GV
. / A
(5 Subs.e_ctlolns (2}, (3) and (4) do not apply if the relevant person, entity or .'
specified in a law of the Commonwealth or of a State or Territory, or is reguire
under such a law. (B
Service providers and investments
»8B(1) This section applies if a trustee, or the trustees, of a regulated superannuati
more of the following:

(a) acquires a service from an entity; »
(b} invests assets of the fund in or through an entity;
(<) invests assets of the fund in or through a financial product; ®
(d) purchases a financial product using assets of the fund;

(e) uses assets of the fund to make payments in relation to a financ

368 [28.15]
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oy (Supervision) Act 1993 (Cth), 5519, 29TC, 29VN, 29V0, 31, 52, 324, 584, 388,
3,133, 134, 263 cont.

¢ the trustees, would not breach:

v|;ion of any of the foliowing:

this or any other Act;

2 legislative instrument made under this or any other Act;
-thé'prudentiai standards;

-'thé operating standards;

‘the governing rules of the fund; or

g\}enant referred to in this Part or prescribed under this Part;
.5t more of the things mentioned in subsection (1), the general law relating to
does not apply to the extent that it would prohibit the trustee, or the

doing the thing.

ulated superannuation fund must ensure that the fund is maintained solely:

ne or more of the following purposes (the core purposes):

‘the provision of benefits for each member of the fund on or after the member’s
“fetirement from any business, trade, profession, vocation, calling, occupation
“oremployment in which the member was engaged (whether the member’s
*retirement occurred before, ot occurred after, the member joined the fund);
he provision of benefits for each member of the fund on or after the member’s
“attainment of an age not less than the age specified in the regulations;

‘the provision of benefits for each member of the fund on or after whichever is
“'the earlier of:

the member’s retirement from any business, trade, profession, vocation,

calling, occupation or employment in which the member was engaged;

or
the member’s attainment of an age not less than the age prescribed for
the purposes of subparagraph (if);

* the provision of benefits in respect of each member of the fund on or after the
mamber’s death, if:

the death occurred before the member’s refirement from any business,
trade, profession, vocation, calling, occupation or employment in
which the member was engaged; and

the benefits are provided to the member’s legal personal representative,
to any or all of the member’s dependants, or to both;

** the provision of benefits in respect of each member of the fund on or after the
member’s death, if:

the death occurred before the member attained the age prescribed for
the purposes of subparagraph (ii); and

the benefits are provided to the member’s legal personal representative,
to any or all of the member’s dependants, or to both; or

one or more of the core purposes and for one or more of the following purposes
Fancillary purposes”):

[28.15] 901
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Oppenheim v Tobacco Securities Trust Co Ltd cont.
W » v COMIRISSIONEY of Inland Revenne [2004] 1 WLR 1466 at|37] Lord Millett

at “[a]ll charitable purposes {with well known exceptions) are public purposes;
all public purposes are charitable purposes”. Why is this so?

~vidence can be adduced to substantiate the requisite public benefit? How much
guestion of public benefit is simply the whim of a judge? Is the public benefit
stent simply a variable that assists the court in justifying its decision to uphold
et the validity of a trust for purposes? In this context, consider the following
ation of Lord Cross in Dingle v Turner [1972] AC 601 at 624

of educatio -
actualy to l:aldtrUStS for, as already indicated, | think the educational valye
¥ o be done must have a bearing on the question of public benefit and scop

Finally, i

Compto;{'t ;’;tsi(ze"r:l;r:?ikmle Ihat, far from sgttling the state of the law on this parti

2 character shom 1o aIE)t/ odc‘reate COHfltIS.IOH and doubt in the case of many trusts 'ac?

gifts for the Educatiofofs an ing as Fhar|t|es has never been in question, | have a‘i’?

ehilthen of thoss opefe. .certam spguai da.sses such, for example, as the daughterspdf

those whose par;ts hasi/r;gsa particular faith or .accepted as ministers of a particular

cammot but think thot | ent thern to a particular school for the earlier stages of th
at In cases of this sort an analysis of the common quality bindf(r)lgt?

bEF e |ted ay (=4Y af p p
(= a relations 1] O 1255 perso a’ 53§9i[ a t at existi (, he
|
d 'd t ose Ir i5 service. Iake, (o] stance a trus . tW

ot the potential beneficiaries of a trust can fairly be
: H4ito constitute a section of the public is a question of degree and cannot be by itself
5en iiive of the question whether the trust is a charity. Much must depend on the
he trust. Tt may well be that, on the one hand, a trust to promote some
ose, prima facie charitable, will constitute a charity even though the class of
sntiat beneficiaries might fairly be called a private class and that, on the other hand,
. trust to promote another purpose, also prima facie charitable, will not constitute a
harity even though the class of potential beneficiaries might seein to some people fairly
Jescribable as a section of the public.
establishing the presence or absence of the necessa bii he difficulty raised by the Oppenbeim test overcome by McPhail v Doulton [1971]
u . . B . . . . .

fy public element. | have given thes, 424 (extracted at [17.110}), in which a trust for, inter alia, employees of a company
s held to be a valid non-charitable non-purpose trust fulfilling certainty of object?
“unique cultural situation that

trith the question whether or n

rpose of t

reside in the fa i .
establishment O(Etbth;t their parents or guardians aff contracted for their schooliin¢ :

ody. That the school in such a case may itself be a charitabl f]:g- o
e Tou

altoget e bESIde the [s]]3] ] i i p
l " p qulte Insu iICIE"i ito hOId tl e C()l” ton teSt at bayi Et 5 V‘VE

reasons already gi Compton’s case
add that | recz given, [ would hold the present trust charitable and allow ﬂi a Secal'sef'
difficutiios o ﬁr?gllse the |mplerfect|ons and uncertainties of that process. The Erz . ides
resolve thoss diﬁiclﬂ;_:]t‘ some.tr;mg better, But | venture to doubt if it is in the gowera;fet :
1es satisfactorily as matters stand., It
i : N , ;
what is needed is a fresh start from a new statute s long ey to the age of Elizabs

ew Zealand, ostensibly to take into account the
«ts in New Zealand” (Report by the Working Party on Registration, Reporting and
fonitoring of Charities, 28 February 2002 (S Ashton, Chairperson}, p 25), statute now
ides that a purpose is charitable if it would satisfy the public benefit requirement
part from the fact that the beneficiaries of the trust, or the members of the society or
tution, are related by blood”: Charities Act 2005 (NZ3, s 5(2){a). Although this

e VA e
B e - e 7 cems to be directed to formally legitimising the status of Maori charities {cf Latimer v
[23.55] Commissioner of Inland Revenue [2002] 3 NZLR 195}, does the statutory language
L Why is there a need for charitable trusts to exhib; b Motesi:Quest ~_ oust the “public” aspect of the public benefit test as it is understood at general law?
0 exnibt i ; : : :
it public benefit? What is the Ireland the Charities Act 2009, s 3(7) states that in determining whether a gift is of

ublic benefit or not, account shall be taken of, inter alia, “any limitation imposed by
he donor of the gift on the class of persons who may benefit from the gift and whether
or not such limitation is justified and reasonable, having regard to the nature of the
purpose of the gift”, and that any such limitation “shall not be justified and reasonable
if all of the intended beneficiaries of the gift or a significant number of them have a
personal connection with the donor of the gift”. How does this approach compare to

‘Australian law? Is it the same, or are there differences?
hat there is a nexus between the

2)11;1 5501;? u;l:ierts.cql)rfg th'e .pu‘blic benefit requirement? What type of restricti
approachploe-n 1;13 eneficiaries serves to deny public benefit? Is the Op
ultimate benilfc'a'. -'HOW could the tmust in Oppenboim, which had some

Lo e benel 1c1au§s, #ot be for the public benefit? Do vou find the ap'p.r_
advantages andoér; “G;Il‘;aiéllc{ Lolrcd NilacDermott more convineing? Why? W,
Lomiis: mltterwmthS,s2 81 gitp_ﬁ?j);i}; See further Dal Pont, Law ¢

How does a co :
urt determine whether
. Of NOt a purpose is i .
foll i purpose is for the public .
owing a useful test for making the relevant distinction? public benc s

Courts ha S .

a group rethz(jin?; (irn ;ilt(i l'etggbmse public benefit wheze benefits were conferred upo

privileged and closed ployed by one or a group of persons, perhaps as represfsntizlg

some other privilege gml}llp to which one is admitted either by birth, employment

the beneficiaries cin-siq: tf ; Dthfil‘»hand! there is an acknowledged public benefit whe

over which 1oy £ st of a relatively small group suffering a disability of some kin
¢y have no control and which might equally be brought abour by

accident of hirth. (Strathalb i
74 per Bleby ) yr Show Jumping Club Inc v Mayes (2001) 79 SASR 54

It may not always be fatal to a charitable trust t
beneficiaries based on blood, contract, family association membership or employment.
It is possible to establish a charitable trust by qualifying the section of beneficiaries by
means of the exercise of a preference. The effect of a preference amongst a class,
providing the preference is not linked to a duty, is not fata) to the requirement of public
benefit. For example, in Re Koettgen's Will Trusts [1954] Ch 252 the testator left
n with the request that up to 75% of the fund

ees of a particular company. Upjohn J upheld
mary class from whom the trustees could

money on trust for commercial educatio
be expended on the education of employ
the trust on the basis that the gift to the pri

962 [29.55]
[29.55] $63
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Re Tyrie (No 1) cant.
w South Wales legislation (extracted below at [29.380}). The most radical third
is that which prevails in Western Australia {and New Zealand), where the court may
.variation in the absence of a general charitable intention (see [29.390]}, and its
tation is discussed in Re Twigger {extracted at [29.395]).

where it i " .

naner:]redlt is stated that “there is no lapse where an institution which has ceased it
e merely' as the channel for carrying out a charitable intention, or for ca:o

particular charitable work which is still being carried on althou ’

) Ty
different institution” ... gh by different peys

B i i i .
(B) IsfI uplon the true |nt._9rpretat|on of the wilf the testator intended that the gift shb Id
Wr:pty as ahn accretion to the assets of the named institution so as to become .
atever charitable trusts were from time to ti i
: o time applicable to those assets
haritabl tin , an
named _l[nstntutlon itself ceased to exist its assets remained subject to charitable {4
;ere §trl on foot at the testator’s death, then the gift will be treated as takin e
. . .
retion to any property which was at his death subject to those trusts: see fo? ex

Withali [1932] 2 Ch 236; Re Lucas [19
: 48] Ch 424; Re Hutchinson’s Wi '
996; Re Roberts [1963] 1 All ER 674 ... vichimson's Wil Trusts 1195

70] Trusts Act 1973 (Qld), s 105
subject to subsection (2), the circumstances it which the original purposes of a charitable trust
" can be altered to allow the property given or part of it to be applied cy-prés shall be as foliows:

(a) where the original purposes, in whole or in part:
M have been as far as may be fulfilled; or

(O if in cases i ithi i
ropen int:rztr;‘?;iti;)gn \.;r;t:r:n ey;cget:ptrl]ons (;]L\) or {B), the testator is nevertheless found pan @i cannot be carried out; or
e will to have had inant i i i ) Bt |
o the Kin bt e vl 1o Nave had acc;:)r?;:jna;j;nt;g::;:ht;ab?eﬂt \gwork orp (i) cannot be carried out according to the directions given and to the spirit of the
of the kin : . , ndin at
Lnstlttutlon itself mlght_no longer exist at his death, and if it is practicable asgat the jgg
ies ﬁ or to apply the gift for the benefit of work or purposes of that kind, and in a wa
tl; a rtes.pelcts consistent with any other elements of the dominant intention of the
Cha;r)itlabll’; l.ntanf.th?r vr:'ay, consistent with any indispensable or essential elemerits
intention), then the gift will be so applied by m & [<laet
although the existence of this thi ion i o | Eaes scherns
ird exception is well recognised | h :
reported case where it has been applied i . ot o
eport pplied in the case of a gift to a named charitable if
: abl
simpliciter: .Cf Marsh v Attorney General (1860) 2 ) & H 61; 70 ER 971, where tTﬁeI:n
expressly directed to be applied by the named institution for a special pL;rp05e.

trust;

(o) where the original purposes provide a use for part only of the property available by

virtue of the trust;

(©) where the property available by virtue of the trust and other property applicable for
similar purposes can be more effectively used in conjunction, and to that end can
suitably, regard being had to the spirit of the trust, be made applicable to common
purposes;

(d) where the original purposes were laid down by reference to an area which then was
but has since ceased to be a unit for some other purpose, or by reference to a class of
persons or to an area which has for any reason since ceased to be suitable, regard being
had to the spirit of the trust, or to be practical in administering the trust;

[ ;‘:':é} [ A —

29.360 - . . . .
5 1 Note “@"Qu'es (e) where the original purposes, in whole or in part, have, since they were faid down:
. Ho o : . = ' .
: t‘z ?OES-th(ifC;urt determine whether a gift to an institution is charitals M been adequately provided for by other means; or
nstitirtion itself doe ist? S T .. o : . . .
s not exist? If a specific institution is identified, will the co (i) ceased, as being useless or harmful to the community or for other reascns, to

be in law charitable; or

difficulty construing the gift as importing any general charitable intention? Wh
(i) ceased in any other way to provide a suitable and effective method of using the

not?

2. How d N : . . '
. hoes a court determine when a gift will lapse instead of being applied ¢ property avaitable by virtue of the trust, regard being had to the spirit of the
, lappens to the money or property the subject of the gift if the gift lapses trust.
. Where a valid charitable trust has been in existence and carried on but subsec Subsection (1) shall not affect the conditions which must be satisfied in order that property

given for charitable purposes may be applied cy-prés, except in so far as those conditions
require a failure of the original purposes.

References in subsections (1) and (2) to the original purposes of a trust shall be construed,
where the application of the property given has been altered or regulated by a scheme or
otherwise, as referring to the purposes for which the property is for the time being applicable.

becomes impossible or impracticable, the court applies the property cy-prés: Re.Sle

18 : S

([ie t9hl ]b2 Ch 236. APPIYmg t_hls principle, where the institution exists at the testato

W}il X Iﬁ C;laases to exist during administration of the will and at the time of p ¥ .
at will the court do with the fund? See Willia B

48 SR (NSW) 505, tams v Attorney-General (NSW).-.

It is hereby declared that a trust for charitable purposes places a trustee under a duty, where

the case permits and requires the property or some part of it to be appfied cy-pres, to secure its

effective use for charity by taking steps to enable it to be so applied.

Ly-prés and statute

{:29.365} MosF Australian jurisdictions have introduced legislation to clarify and exs

circumstances in which charitable trusts may be varied. It follows three basicya o exhg'n:
first is found in the Queensland, South Australian, Tasmanian and Victori Pt __es‘
Queensland provision is extracted below by way of example. The second appj;;(flzaizug&

s

1016 [29.350]
(29.370] 1017
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Active Leisure (Sports) Pty Ltd v Sportsman’s Australia Lid cont.

this _cc?urt in Queensland Industrial Steel Pty Ltd v Jensen [1987} 2 Qd R 572. There And
spedifically with the question of risk of irreparable damage. At 575-576 his Honour said: .

Some r.eliance was had upen a staterment in NWL Lid v Woods [T9791 1 WLR 1294, {3¢
Lord Diplock, where he highlighted the relevance in considering the balance of COlfl -
of Fhe fgct that grant or refusal of an interlocutory injunction would in effect dis o\f?p_.?
action finally in favour of whichever party was successful in the application befa e Gf-
would be nothing left on which it was in the unsuccessful party’s interest to proceel;}§
Of course, the facts in that case were quite different from those here but the statep;
nonetheless apposite. Further at 1306 the learned Law Lord said that in assessin Wﬁ‘i
What Is compendiously cailed the balance of convenience lies in granting ogr; re f
interlocutory injunctions in actions between parties of undoubted solvency, the ‘fdus
engaged in weighing the respective risks that injustice may result from his decgdin é' -
.rathe_r than the other at a stage when the evidence is incomplete. He referred to thge fn;"

if an |n'ter!ocut01y injunction is refused but the plaintiff succeeds at the trial he ma ol
meantime, have suffered harm and inconvenience for which an award of money can-y"'r
no adeguate recompense and on the other hand the risk that if the application is gran?
t_he‘plalntiff ultimately fails at the trial the defendant may suffer harm and inconven
similarly irrecompensable; that, in effect, the question is to see whether the naturé
degree of harm and inconvenience flikely to be sustained in these two events by th
defendant and the plaintiff respectively from the grant or refusal of an injuncti i

sufficiently {313] disproportionate to bring down by themselves the balance on one
the other. i

Irnportantly, Andrews C| did not dissent from the statement of Lord Diplock in NWL at 1305
risk of irreparable harm is considered as part of the balance of convenience in cases where *
or refusal of an interlocutory injunction would in effect dispose of the action finally in
?Nhichever party was successful in the application”, which is more often than not the <
interlocutory mandatory injunction. Moreover, Andrews C] applied those observations 6
before the court which was an application for an interlocutory prohibitory injunction o res
breach of covenant. In his Honour's view the approach of the court to the question of |

m;a:ry, which his Honour outlined, was of general application for interlocutory injunctions o
nature.

in my view the risk of irreparable injury to a party in the event of the court exercising a
grant or re.fuse an application for an interlocutory injunction is part of the determination ﬁf he
of con\{emence, and it may in some cases be an important part of it, but it is not a rﬁétt
deterrlmnative of balance of convenience or a matter to be determined outside the balancin
as an independent consideration determinztive of the exercise of the discretion.

> o —
31.105 o
i 1 | ' | | NotesiQue
. Cooper | in Active Leisure indicated differences of judicial opinion on the: que

whether the risk of irreparable damage is part of the balance of convenjence t
separate element to be established. Do these differences of opinion have ariy'. P
effect on the outcome of cases? See AB Hassle v Pharmacia (Aust) Pry Lid |

IPR §3 at 76~77 per Ashley J; Instyle Contract Textiles Pry Ltd v Good Environ
Choice Services Pty Ltd (No 2) [2010] FCA 38 at [55]-[64] per Yates J
following remarks by the Full Federal Court in Samsung Electronics Co Ltd MAPP
(2011) 217 FCR 238 at [62], [63] elucidare? '

1076 [31.105]

njunctions

The assessment of harm to the plaintff, if there is no injunction, and the assessment of
prejudice or harm to the defendant, if an injunction is granted, is at the heart of the
basket of discretionary considerations which must be addressed and weighed as part of
the court’s consideration of the balance of convenience and justice. The guestion of
whether damages will be an adequate remedy for the alleged infringement of the
plaintiff’s rights will always need to be considered when the court has an application for
interlocutory injunctive relief before it. It may or may not be determinative in any given
_ case. That question involves an assessment by the court as to whether the plaintiff

would, in al} material respects, be in as good a position if he were confined to his
. damages remedy, as he would be in if an injunction were granted ...

- The interaction between the court’s assessment of the likely harm to the plaintiff, if no
injunction is pranted, and its assessment of the adequacy of damages as a remedy, will
always be an important factor in the court’s determination of where the balance of
convenience and justice lies. To elevate these matters into a separate and antecedent
inquiry as part of a requirement in every case that the plaintiff establish “irreparable
injury” is, in our judgment, to adopt too rigid an approach. These matters are best left
to be considered as part of the court’s assessment of the balance of convenience and
sustice even though they will inevitably fall to be considered in most cases and will
almost always be important considerations to be taken into account.

CHAPTER 31

“Does the term “irreparable”, when referring to harm or injury, refer to the nature of
“that harm or injury, or its magnitude? See RJR-Macdonald Inc v Canada (Attorney-
‘General) (1994) 111 DLR (4th) 385 at 405-406 per Sopinka and Cory JJ.

n Films Rover Inmternational Lid v Cannon Film Sales Lid [1987] 1 WLR 670 at
*680-682 Hoffmann J distinguished “fundamental principles” from what are sometimes
. described as “guidelines”, that is, useful generalisations about the way to deal with the
' normal run of cases falling within a particular category. His Lordship considered it a
fundamental principle that the court should take whichever course appears to carry the
" lower risk of injustice if it should turn out to have been “wrong” in the sense of

granting an injunction to a party who fails to establish her or his right at the trial {or
would fail if there was a trial) or, alternatively, in failing to grant an injunction to a
party who succeeds (or would succeed) at trial. On the other hand, Hoffmann ]
categorised Megarry J's reference in Shepherd Homes Ltd v Sandbam [1971] Ch 340 at
351 to a “high degree of assurance” before granting a mandatory injunction as a
guideline, rather than an independent principle, Should mandatory and prohibitory
injunctions be subject to different fundamental principles, as opposed to guidelines? See
Leubsdorf, “The Standard for Preliminary Injunctions™ (1978} 91 IHarv L Rev 519. Do

the following characteristics of mandatory injunctions justify a weightier onus?

[Mlandatory injunctions carry a greater risk of injustice when granted at the
interlocutory stage if the court makes the wrong decision, in the sense of granting an
injunction to a party who fails to establish a right at the trial {or would fail if there was
a trial). Some of the reasons for mandatory injunctions carrying a greater risk of
injustice are: a mandatory order usually goes further than the preservarion of the status
quo by requiring a party to take some new positive step or undo what the party has
done in the past; a mandatory order usually causes more waste of time and money if it
turns out to have been wrongly granted than an order which merely causes delay by
restraining the party from doing something which it appears at the ttial che party was
entitled to do; a mandatory order usually gives a party the whole of the relief which the
party claims in the originating process and makes it unlikely there will be a trial; a
mandatory injunction is often difficult to formulate with sufficient precision to be
enforceable; and a mandatory order is usuaily perceived as a more intrusive exercise of

[31.105]
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for” test resonates with observations in this court both before and after Re p
approach taken in Re Dawsan has been cited with approval in Canada. It appears jag, .
attracted the [4%2] approbation of the House of Lords (Target Holdings Ltd v Redfer
AC 421 at 438-439)

Fiducigries’ liability and the cousation issue — the rule

& foregoing arguments suffice to show that adhering to Brickenden does not present the spectre,
sted for the appellants, that fiduciaries will be unfairly burdened with consequences that have no
| connection with their breach and which should properly be ascribed to other causes. If a
Léh-occurs which has no real consequences, the pre-condition of the Brickenden formulation, in the
.4 a breach constituted by non-disclosure of matertal facts, will not be made out. The facts in
ion will not be classified as “material”. Gther remedies may lie against the fiduciary. But they will
tlude relief frem the transaction. Where, however, the facts are “material”, in the sense that, but
+ir existence the events which foliowed would not have occurred, a court exercising equitable
iction is not concerned at the first stage of its inquiry to sort out issues of causation. But clearly, it
é‘_ relevant to the exercise of the discretion to provide relief at all, and if so, to determine the form
t relief, to take into account the actual impact of the fiduciary’s default. Only in that way will the
is of the relief, principally restitution, be secured.

Although there are some distinctions between this case and the facts in Brickeride
persuaded that the essential holding is inapplicable. | do not believe that this is the way Bric
been understood and applied, including in this country.

I acknowledge the force of the criticisms of Brickenden. Gn the other hand, a p
approach, which relieved a defaulting fiduciary of liability unless it were positively sha
liability was caused by the breach of fiduciary duty would have several disadvantages. it wauld
courts in the embarrassing and difficult task of untangling the multiple causes of losses, Wh
followed an undoubted breach. Such a task would be specially difficult where further trans;
new interests had intervened. It would present the risk, although such breaches weré'p
effectively sanctioning or at least ignoring the breach by affording no relief to the benefigis
undermine the Brickenden rule which has the advaniage of simplicity and the '
consequence of discouraging fiduciary default. Such default is inherent in the temptaﬁo’h
people in the position of fiduciaries are commonly exposed. It is a rule which hefps o
purposes of equity, which are somewhat different from those of the common law. The
relevantly, ensuring the strict loyalty and good faith to beneficiaries, the dutiful enfol
obligations; the deterrence of breaches by fiduciaries of their powers, and, where suc oc
ready restitution and reinstatement of the beneficiary to the fullest extent possible,

& primary judge and the Appeal Division were therefore right, in my opinion, to apply the rule in
nden. On the facts found, the non-disclosed interest of the soficitors in the mortgage was
nly material. The disastrous events which occurred would not have happened but for the breach.
ed in the execution of a mortgage instrument which was flawed. The considerations urged to
pt the appeilants from any liability are clearly relevant to the determination of the relief that is
approprlate But they are not sufficient to take the case out of the provision of any relief at all. This
indamentally because, as the judges in the Supreme Court recognised, the rule in Brickenden
ds equitable purposes other than the mere [4%5]} adjustment of the position as between the
ary and the beneficiary.

i
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The rule in Brickenden has survived a long time. It has been frequently applied, especially
years. It contains within its formulation words which adequately meet the need for ther
connection to the breach so as to exclude events which are too remote. Thus it must be sh
any facts not disclosed by the [493] fiduciary were “material”. What is forbidden is “speciii;
my view, the rule in Brickenden can quite comfortably co-exist with the exposition’ of ‘pri
Street | in Dawson. Facts will not be “material” if the relevant loss would have happened:i
been no breach. Both Lord Thankerton in Brickenden and Street } in Dowson were simply:s
once a breach of fiduciary duty is shown, the inquiry is not a simple one as to what caused'si
losses, Equity must strive to repair the breach of fiduciary duty lest the fiduciary in def
exonerated too easily, the beneficiary suffer a double disadvantage: the courts being séen
wrong-doing. :

5] MNotesi:Questions
What is the rationale for the Brickenden principle? Is it compelling? Why should such a
principle apply as regards equitable compensation but not common law damages? See
_Hevdon, “Causal Relationships Between a Fiduciary’s Default and the Principal’s
Loss™ (1994) 110 LQR 328.

How does the Brickenden principle relate to the concept of causation? In view of the
comments of the High Court in Maguire v Makaronis, what is the status of the
Brickenden principle in Australia? In Thomas v SMP International Pty Lid (No 4)
[2010] NSWSC 984 at [74] Pembroke | noted that “[wlhere a defendant behaves
dishonestly by taking positive steps to conceal his interest, it is a short step to infer — on
the balance of probabilities — that the plaintiff would have acted differently if disclosure
had been made. Proof of sufficient causation in such a case is unlikely to be difficult”.
Brickenden was one of those cases, as Mr Brickenden had taken positive steps to
conceal his interest. It was against this backdrop, Pembroke J noted, that
Lord Thankerton made his “controversial statement”. Accordingly, should the
Brickenden approach have broad application?

In Swindle v Harrison [1997] 4 All ER 705 the plaintiff, a lawyer, provided a chent (the
defendant) with a bridging loan of £75,000 for the purchase by the client of a hotel, the
loan being secured by way of first charge on the hotel. The plaintiff failed ro disclose
that his firm was making a hidden profit on the loan. The main creditor, who had lent
£80,000 on the security of the defendant’s house, took possession of the defendant’s
house when she defaulted on the fcan. The plaintiff claimed possession of the hotel,

Afurther, practical, reason for adhering to the rule of “strictness” in Brickenden (breach’of
duty being shown} is that it remains open to a court, in fashioning the remedies whic
equity to provide, to consider most, if not all, of the matters which would otherwise be'i rg
reason for excluding relief altogether on the ground of the alleged absence of a causal ¢o
between the breach and the loss ... The wide variety of remedies available to a cour
following proof of a breach of fiducaary duty permit the court to exercise very large powerst
orders apt to a full consideration of all the facts, as they are found. These include an orderof res
the finding of a constructive trust; the application of tracing [424] principles; the imp
account for profits; the award of equitable compensation, particularly where rescission i
injunctive relief and so on. Controversially, it has been suggested that a way to avoid- by
fiduciary in default with the consequences of the beneficiary’s own unreasonable conduct
application of an equitable principle of apportionment. The importation of notions: rés
statutory principles of contributory negligence has been criticised strongly and repeatedl &
no more of it for it was not argued in this case. :

1146 [34.20] [34.25] 1947




Equity and Trusts Declarations, Rectification and Specific Restitution  CHAPTER 37

Joscelyne v Nissen cont. scelyne v Nissen cont.

reside at and occupy the ground floor of the premises “or such other property as may be ag‘;'e
in writing free of all rent and cutgoings of every kind in any event”. The defendant paid sevérj
household expenses but, following a dispute with the plaintiff, stopped doing so, contending th
agreement did not require the payment of the household expenses. The plaintiff sought rectificati
the agreement to include a provision requiring payment of household expenses. The trial judgeé f
that there was no prior concluded contract between the parties, but nonetheless acced
plaintiff's claim. On appeal, the defendant argued that the plaintiff could not get rectifica
written instrument save to accord with a complete antecedent concluded oral contract be WeER th
parties, which the trial judge had found did not exist. Russell L} addressed this contenuon
following extract.]

.whether there was or was not a pre-existing contract, for that purpose you must look at what
happened before the contract was entered into, It is a very great mistake to think that that
can lightly be done unless you can prove the existing contract. If the completed contract is
badly expressed, all the communings beforehand, whether you have gone into them or not,
- have to be rejected by the court in deciding the nature of the instrument.

dckley L} expressed himself somewhat differently at 93:

“in ordering rectification the court does not rectify contracts, but what it rectifies is the
- erroneous expression of contracts in documents. For rectification it is not enough to set
“about to find out what one or even both of the parties to the contract intended. What you
have got to find out is what intention was communicated by one side to the other, and with
* what common intention and common agreement they made their bargain.

RUSSELL L (delivering the judgment of the court) ... [#1] ... It is convenient to start wi
of Mackenzie v Coulson (1869} LR 8 Eq 368, a decision of James V-C. There a policy of insuran
terms in accordance with the wishes of the assured and the insurers sought rectification based
insurance slip which is not a contract; the facts are a little complicated but it would seemi th
insurers sought to impute to the assured an intention (and mistake) based on knowledge o
clerk of an agent of the assured of the contents of the slip. We should have thought this
proposition to sustain. In deciding against rectification James \-C used this language, at 37

is Lordship then quoted from several other cases, in each case the relevant extract being obiter, and
ontinued:] [$8] ... Next we have Crane v Hegeman-Harris Co Inc [1939] 1 All ER 662 decided by
monds |. The facts need not be set out. Simonds | said, at 664:

Before | consider the facts and come to a conclusion whether the defendants are right in their
* contention, it is necessary to say a few words upon the principles which must guide me in this
“matter. | am clear that | must follow the decision of Clauson |, as he then was, in Shipley Urban
CDistrict Council v Bradford Corpn [1936] Ch 375, the point of which is that, in order that this
“ court may exercise its jurisdiction to rectify a written instrument, it is not necessary to find a
“concluded and binding contract between the parties antecedent to the agreement which it is
“sought to rectify. The judge held, and | respectfully concur with his reasoning and his |
- cenclusion, that it is sufficient to find a commeon continuing intention in regard to a particular 3
 provision or aspect of the agreement. If one finds that, in regard to a particular point, the
s parties were in agreement up to the moment when they executed their formal instrument,
and the formal instrument does not conform with that common agreement, then this court
».has jurisdiction to rectify, although it may be that there was, until the formal instrument was
executed, no concluded and binding contract between the parties. That is what the judge
“decided, and, as | say, with his reasoning ! wholly concur, and 1 can add nothing to his
*authority in the matter, except that | would say that, if it were not so, it would be a strange
“thing, for the result would be that two parties binding themselves by a mistake to which each
had equally contributed, by an instrument which did not express their real intention, weuld
et be bound by it. That is a state of affairs which 1 hold is not the law, and, until a higher
ourt teils me it is the law, | shall continue to exercise the jurisdiction which Clauson J, as |
+ think rightly, held might be entertained by this court.

Courts of Equity do not rectify contracts: they may and do rectify instruments purporting ta
have been made in pursuance of the terms of contracts. But it is always necessary'fo
Plaintiff o show that there was an actual concluded contract antecedent to the mstrumen
which is sought to be rectified; and that such contract is inaccurately represented:in
instrument. in this instance there never was any contract other than this policy whict
Plaintiffs have so signed ... it is impossible for this Court to rescind or alter a contract
reference to the terms of the negotiation which preceded it. '

This statement of the law supports the daughter’s contention.

We turn next to the lost cause of Lovell and Christras Ltd v Wall (1911) 164 LT 85 in'this_-ic A
covenant not to be concerned in the business of a provision merchant was held not bro
manufacturing and selling margarine, and it was further held that there was no case for re
as to provide that the covenantor should not compete with the business of the covenantee; co
or its subsidiaries. We do not think that it is necessary to examine closely the facts of the'tase
say that we do not think that the facts demonstrated that such a firm accord on the relevanit term
been reached in the course of negotiation as even on the father’'s argument is required. :Ther
doubt however that general statements of the law as contended for by the daughter we
made, albeit obiter, and made in the face of the argument that is now put forward by th
Sir Herbert Cozens-Hardy MR said, at 88:

The essence of rectification is to bring the document which was expressed and mtended _
be in pursuance of a prior agreement inte harmony with that prior agreement, indeed, it ma
be regarded as a branch of the doctrine of specific performance. It presupposas a “prio
contract, and it requires proof that, by common mistake, the final completed instrume
executed fails to give proper effect to the prior contract. .
He had in the course of argument said, at 88: “Surely rectification ought to be looked:
branch of specific [$2] performance subject to an exception in the case of voluntary: set
Fletcher Moulton L said, at 91: P

Rectificaticn can only come where there is a case of contract. And, as james V-C put it s0 we
in the case which has been cited of Mackenzie v Coulson (1869} LR 8 Eq 368, the law does
make new contracts for parties. All it does is to rectify an incorrect expression in writing:
contract that was made. And, to my mind, it is not only clear law, but it is absol
necessary logic, that there cannot be a rectification unless there has been a pre-exi
contract which has been inaptly expressed. The consequence is that if you have to ascerialt

. Secondly, | want to say this upon the principle of the jurisdiction. It is a jurisdiction which is to
: be exercised only upon convincing proot that the concluded instrument does not represent
- the common intention of the parties. That is particularly the case where one finds prolonged
negotiations between the parties eventually assuming the shape of a formal instrument in
-which they have been advised by their respective skilled legal advisers. The assumption is very
- strong in such a case that the instrument does represent their real intention, [#6] and it must
* be only upon proof which Lord Elden, | think, in a somewhat picturesque phrase described as
“irrefragable” that the court can act. | would rather, | think, say that the court can only act if
Jit is sabisfied beyond all reasonable doubt that the instrument does not represent their
common intention, and is further satisfied as to what their common intention was. For let it
:“be clear that it is not sufficient to show that the written instrument does not represent their
common intention unless positively also one can show what their common intention was. it
s the light of those principles that | must examine the facts of this somewhat complicated

we think probable that the eminent counsel concerned in the case did not really dispute that
uson |’s opinion represented the law on the relevant point; it does not appear from the judgment |
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