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petition for the winding-up of authorised firms, recognised investment
exchanges,”® and unauthorised firms that have been carrying on regulated activ-
ities in breach of the general prohibition,”" or to apply to the court for an
administration order for such firms or exchanges,” and confers various rights of
participation in relation to administration, compulsory winding-up or receiver-
ship proceedings for such entities.”® The FCA is also empowered to participate
in proceedings relating to voluntary arrangements for authorised persons and
recognised investment exchanges,” and for the voluntary winding-up of such
entities. The Prudential Regulation Authority (“PRA™)"® has equivalent powers’s
in respect of PRA-regulated persons,”” which include banks, building societies,
credit unions, insurers and certain other investment firms.

The Insolvency Act 2000 and the Enterprise Act 2002
The move from administrative receivership to administration

The Insolvency Act 1986 was further amended by the Insolvency Act 2000,
which introduced into the 1986 Act new provisions on voluntary arrangements
and moratoria and amended the provisions of the Company Directors Dis-
qualification Act 1986 on the disqualification of directors. Of much greater
import, however, were the insolvency provisions of the Enterprise Act 2002, of
which the most significant were those that, with certain exceptions, abolished the
long-established institution of administrative receivership. This is not a collective
insolvency procedure, rather a debt enforcement remedy available to a creditor
holding a floating charge which, together with any fixed charges, covers the
whole or substantially the whole of the debtor company’s property.”® The remédy
is a powerful one, enéb]ing the creditor to appoint an administrative receiver o
take control of the company and its assets, largely displacing the directors, and
to continue trading as deemed agent of the company, sell off the business or

7 As defined in Financial Services and Markets Act 2000 5,285. Such exchunges are not required
to be authorised.

7! Section 367(1); see further below, para.5-17. See Blackstone's Guide to the Financial Services
and Markets Act 2000, edited by Michael Blair, 2nd edn (Oxford: Oxford University Press, 2009)
at [26.21].

72 Section 359(1), and see also 5.362(6) allowing the regulator to apply to the court for the sanction
of a compromise or arrangement under Pt 26 of the Companies Act 2006 where proposed during
the administration.

73 Sections 371 (compulsory winding-up), 363 (receivership), 362 (administration). The regulator’s
consent is required before an administrator can be appointed by the company or its directors:
s.362A.

7* Sections 356, 365.

7 Which is now the Bank of England, exercising these functions through the Prudential Regulation
Committee: s.2A, as inserted by the Bank of England and Financial Services Act 2016.

7% As inserted by the Financial Services Act 2012 Sch.14.

7 As defined in Financial Services and Markets Act 2000 5.355(1).

7 See para.1-39 and Ch.10.
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individual assets or hive them down to a new, debt-free company which can then
be sold off. There had long been disquiet over the power held by such a creditor,
the making of what were sometimes seen to be precipitate appointments at almost
no notice™ and, where the creditor was over-secured (as was not uncommon) the
lack of incentive to ensure that the costs of the receivership were kept down and
the assets realised at the best price. Moreover, the receiver’s primary duty (apart
from discharging preferential debts from floating charge assets) was to its
appointing creditor, not to the general body of creditors. A further cause for
concern was the ability of the creditor to block an administration—a collective
procedure designed for the benefit of the creditors generally—by appointing an
administrative receiver before the making of an administration order; and
although in many cases the creditor was content to allow an adminisiration, this
was not always the case and its ability to bleck it was perceived as inimical to the
rescue culture which had begun to be promoted during the 1990s.%° The Insol-
vency Act 1986 had introduced a system of company voluntary arrangements,
but it proved to be a rather ineffective mechanism for corporate rescue, largely
because it il not in itself trigger a moratorium, which could only be brought
about thiouzh administration.

Following a series of studies®’ and a flurry of government papers,® the
dzewion was taken that in principle all insolvency proceedings should be col-
leciive in character. To that end, the Enterprise Act 2002 introduced into the
Insolvency Act 1986 a provision prohibiting, with certain exceptions,® the
appointment of an administrative receiver by the holder of a floating charge
created on or after 15 September 2003. Instead, the chargee may appoint an
administrator, but the making of distributions to the chargee is not a legitimate
objective if it is reasonably practicable to achieve either of the two prior-ranking
objectives (rescue of the company as a going concern and achieving a better
result for creditors as a whole than on an immediate winding-up). The Act also
provided that in an insolvency proceeding a prescribed part of the assets subject
to a floating charge should be made available for the satisfaction of unsecured

™ But see the empirical evidence reported in J. Franks and O. Sussman, The Cycle of Corporate
Distress, Rescue and Dissolution: A Study of Small and Medium Size UK Companies (2000),
discussed below, para.10-03.

% See Vanessa Finch and David Milman, Corporate Insolvency Law, 2017, Chs 6, 7 and 9; and
Louise Gullifer, “The Reforms of the Enterprise Act 2000 and the Floating Charge as a Security
Device” in Woll-Georg Ringe, Louise Gullifer and Philippe Théry (eds), Current Issues in
European Financial and Insolvency Law: Perspectives from France and the UK (Oxford: Hart
Publishing, 2009), Ch.2. For further discussion of the rescue culture, see paras 1-33 and 2-23.

" See, e.g. P. Aghion, O. Hart and J. Moore, “A Preposal for Bankruptcy Reform in the UK™ (1993)
9 IL. & P. 103; and “Insolvency Reform in the UK: A Revised Proposal™ (1995) 11 LL. & P.
67.

% DTL, Productivity and Enterprise—Insolvency: A Second Chance (Cmnd.5234, 2001); DTV
Treasury, “A Review of Company Rescue and Business Reconstruction Mechanisms: Report by
the Review Group” (2000); DTI Insclvency Service, Company Voluntary Arrangements and
Administration Orders: A Consuliative Dacument (1993); and Revised Proposals for a New
Company Voluntary Arrangement Procedure (1995).

 See below, para.10-05.
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debts. The effect is to reduce the advantages of a floating charge. The Act also
abolished Crown preference.

The fragmentation of debt

The overall effect of the changes introduced by the Enterprise Act was to
sirengthen the position of ordinary unsecured creditors and to transfer manage-
ment control of the insolvent company’s business and assets from the secured
creditor and its administrative receiver to the insolvency administrator, a trend
observable in other jurisdictions that have moved away from the practice of
piecemeal realisation of assets to reorganisation of the company and its busi-
ness.® However, a study conducted some years after the enactment of the
Enterprise Act indicated that while there was an increase in recoveries, this was
offset by increased costs.®® At the same time, fragmentation in corporate debt
capital structures was making it more challenging to achieve co-ordinated solu-
tions to financial distress outside of the auspices of a formal insolvency proce-
dure.®°

This debt fragmentation was in part due to a marked shift by banks away from
relationship lending, based on the debtor’s credit and business prospects and
secured against the debtor’s assets generally without specific identification and
valuation, to finance by specialist companies against specific assets (receivables,
inventory, plant and machinery, property) on the basis of careful valuation. This
shift was partly influenced by the decisions of the House of Lords in Brumark®
and Spectrum,®® which largely put paid to the ability of banks to obtain a fixed
charge over receivables. But the main reason for the move from relationship
lending to asset-based finance was the decision of the banks to shore up theit
share capital and restrict lending, driving companies seeking finance to approach
specialist, asset-based financiers and the banks themselves to set up subridiaiies

% For a perceptive analysis of this trend, with references to the shift in the UK approach, see Jay
Lawrence Westbrook, “The Control of Wealth in Bankruptcy™ (2004) 82 Texas L. Rev. 795, 805.
The trend has intensified in recent years, with a large number of jurisdictions introducing
reorganisation-oriented reforms. See e.g. the summary of reforms in World Bank, “Resolving
Insolvency Reforms by Economy, 2008-2017".

%5 John Armour, Audrey Hsu and Adrian Walters, “The Impact of the Enterprise Act 2002 on
Realisations and Costs in Corporate Rescue Proceedings” (2006), a report prepared for the
Insolvency Service.

% John Armour, “The Rise of the ‘Pre-Pack’: Corporate Restructuring in the UK and Proposals for
Reform” in R.P. Austin and Fady J.G. Aoun, Restructuring Companies in Troubled Times:
Director and Creditor Perspectives (Ross Parsons Centre of Commercial, Corporate and Taxation
Law, 2012); see also Sandra Frisby, “Report on Insclvency Outcomes”, a report to the Insolvency
Service in 2006, pp.33 et seq., later amplified by her “Interim Report to the Insolvency Service
on Returns to Creditors from Pre- and Post-Enterprise Act Insolvency Procedures” (2007).

87 Re Brumark fnvestmenis Lid, sub. nom. Agnew v IRC [2001] 2 A.C. 710.

8 Re Spectrum Plus Lid [2005] 2 A.C. 680. For the ramifications of this case, see Joshua Getzler
and Jennifer Payne (eds), Company Charges: Spectrum and Beyond (Oxford: Oxford University
Press, 2006).
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for asset-based lending, which being secured carries a lower risk and reduces
capital adequacy requirements. Asset-based finance takes various forms: asset-
based lending, factoring and invoice discounting,® conditional sale, hire-pur-
chase and leasing.”® It is also not uncommon for factors and invoice discounters
to take and register a charge over assets other than the receivables they are
purchasing. The move to asset-based financing created a distinct problem for
rescue operations in that whilst banks engaged in relationship lending tend to
value the preservation of the business and will make efforts to bring this about,
the general approach of asset-based financiers is to exercise their default reme-
dies against the assets and then pull out, without too much regard to the impact
on the company.®!

Although the move to asset-based financing is an element in the diffusion of
debt, the more dominant causes of fragmentation at the larger end of the market
are capital market debt issuances, the multi-tiering of debt, syndicated financing,
sales and resales of credit default swaps® and the slicing of distressed debt
through sales of participations. A consequence of this is to complicate restructur-
ings because the composition of the creditors is constantly changing, with major
creditors heing unwilling to reveal themselves, participate in creditors’ meetings
and reccive information on account of the constraints which rules on insider
trading impose on their ability to trade their debt holdings. Bondholders in
pacticular can be a source of difficulty in that unless a representative is appointed,
iaere is usually no way of knowing who the current bondholders are. There are
also the more general difficulties associated with co-ordinating a large body of
creditors who are heterogeneous as to rights and interests™ to achieve a restruc-
turing solution, although these difficulties can in some contexts be somewhat
mitigated by the negotiation of inter-creditor agreements ex anfe that allocate
certain control rights to senior lenders and may provide for a standstill.”

In the last decade there have been a number of proposals to reform UK
corporate insolvency law with a view to better facilitating the achievement of

5 Usually this consists of the sale of receivables, the credit coming from arrangements to prepay the
price in advance of maturity of the receivables.

* See John Armour, “Should We Redistribute in Insolvency?” in I. Getzler and I, Payne (eds),
Company Charges: Spectrum and Beyond (Oxford: Oxford University Press, 2006), pp.189-226;
and Vanessa Finch, “Corporate Rescue in a World of Debt” (2008) J.B.L. 756.

! This was already noted some years ago by Frisby, “Report on Insolvency Outcomes”, pp.35 and
39, and appears to be the same today.

2 Some of which are held as “naked” CDSs, that is, without ownership of the underlying security,
so that the purchaser is either buying to resell or speculating on the likelihood of default and
consequent right to collect payment from the protection seller, In theory, this latter variety of
CDSs provides a perverse incentive to holders of the CDSs to force a bankruptcy. Whether this
happens in practice is another matter. For one reason why it may not, see Alan Kornberg and
Sarah Paterson in Rodrigo Olivares-Caminal et al., Debr Restructuring, 2nd edn (Oxford: Oxford
University Press, 2016) at [3.28] (noting the risk that CDS holders may not be able to rely on the
swap protection where they precipitate the event from which they seek protection).

** See the analysis of Sarah Paterson on the impact of the emergence of distressed debt trading in
London markets, in “Bargaining in Financial Restructuring: Market Norms, Legal Rights and
Regulatory Standards” (2014) 14(2) Journal of Corporate Law Studies 333.

* See below, para.12-03.
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debt restructuring and corporate rescue outcomes.®> The first wave of these
proposals was prompted by the financial crisis of 2007-2008 and the recession
that followed®®; more recently, developments in the Buropean Union (particularly
the issuance of a European Commission Recommendation on the design of
Member States’ domestic restructuring laws, which was subsequently followed
by a proposal for a directive on this subject),?” combined with a fall in the UK’s
ranking in the World Bank’s annual “Doing Business” insolvency report,®® have
led to a further proposal from the Insolvency Service for significant reform.*®
These proposals have for the most part not yet been implemented,'® but in the
meantime practitioners have innovated, making creative use of existing proce-
dures (particularly, administration in pre-packaged form, sometimes combined

with a scheme of arrangement) to achieve restructurings for financially distressed
companies.

The Banking Act 2009

This Act, which replaced the emergency Banking (Special Provisions) Act 2008,
was designed to provide a more efficient and effective system of regulation for
bank failures, consequent upon the collapses of Northern Rock and Lehman
Brothers.'®" The Act has now been amended in a number of important ways to
ensure UK implementation of the EU Bank Recovery and Resolution Direc-
tive.' That implementation process has also led to changes to other aspects of
English corporate insolvency law, including the rules on preferential debts,'o?

%3 These tend to go hand-in-hand, for a corporate rescue of a financially distressed debter eonnot
usually be achieved without, at minimum, a restructuring of its liabilities.

¢ “Proposals for a Restructuring Moratorium: A Consultation” (July 2010). This Milowed an
earlier consultation paper, “Encouraging Company Rescue” (June 2009)..5Sce farther para.
11-32.

#” Commission Recommendation of 12 March 2014 on a new approach to business failure and
insolvency, C(2014) 1500 final, followed by European Commission, Proposal for a Directive of
the Buropean Parliament and of the Council on preventative restructuring frameworks, second
chance and measures (o increase the efficiency of restructuring, insolvency and discharge
procedures and amending Directive 2012/30 (COM/2016/0723). See further below, para.1-18.

* World Bank, Doing Business: Measuring Business Regulations, “Resolving Insolvency”. The
change in the UK ranking followed a change in 2015 in the Resolving Insolvency method-
ology.

* Insolvency Service, Review of the Corporate Insolvency Framework: A consultation on options
Sor reform (May 2016).

" However, the provision in 5.233 of the Insolvency Act 1986 for the protection of essential
supplies in insolvency proceedings was expanded and a new provision for further protection for
companies in administration or under voluntary arrangements (s.233A) added by the Insolvency
(Protection of Essential Supplies) Order 2015 in exercise of the power conferred by the Enterprise
and Regulatory Reform Act 2013 $5.92-95. See below, para.7-29.

1o See below, paras 1-58 et seq.

192 Below, para.1-39.

193 Below, para.8—20.
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Small Business, Enterprise and Employment Act 2015

The Small Business, Enterprise and Employment Act 2015 (the “SBEEA™) grew 1-17

out of two government initiatives. The first was the “re(fl tapf:l Oihlziﬂenge”, g
deregulatory initiative designed to rgdu_ce bgrdens on busmess. ‘ e secori) ;
was the “transparency and trust” initiative, a1mef:1 at enhanC}ng t‘larlxsplargpcy :
UK company ownership and increasing trust in UK busmes§, 1nlc1: u l_111'1g 11;
insolvency.'®* The result was a wide-ranging sel of reforms. Most of t e cla?ge
were set out in the SBEEA, though some (including some corporate ;ns.o vc;c)i
law changes) were achieved through the complemff:ltary Deregu atgn:I tc
2015,'% and a few insolvency-related aspects (.)f the “transparency zn . lu;
agenda (particularly those relating to the rc.glulatlon of pre-p.ackil(%ed a ]Illll'llS a&
tion, and the regulation of insolvency practitioner remuneration)'?’ were pursue
108

Sc]:’)fa‘lliit:gérrns implemented by the SBEEA are noted wherle relevapt throughout
the book, but/given the scale of the changes, it is appropriate to sugn_a] some (13f
the most imiportant here. Insolvency procedure has been changgd significantly
with the apolition of requirements for physical meetings of creditors {(or sh?re-
holdéis, -as the case may be) to be held.'® Decisiops must now be sou‘{ght 'ﬁlqm
creditirs (or shareholders) using a range of alternative procedures, thelmquahfy—
ing decision procedures” prescribed in the Insolvency Rules 2016, excelp(g
where 10% in value or number of creditors (or sharehglders) of any clas.sr,‘ or 4
creditors (or shareholders) of any class, request a physical meeting in writing,

104 Op the insolvency aspects of this initiative, see Insolvency Servige Consu}tatic_m, “Red Tapct,
Challenge—changes to insolvency law Lo reduce unnecessary regulation and s1mphfy pruced.ures.
Consultation” (July 2013). Not all of the changes consulted on were deregulatory in nature: see,
for example, the proposal to empower the administrator to bn'r{g wrongful a]:td fraudulent trading
actions (pp.37-38), which was implemented in the Small Business, Enterprise and Employment
Act 2015. . B

105 Department for Business, Innovation and Skills, Transparency & Trlz!st: Enhancing the Transpai
ency of UK Company Ownership and Increasing Trust in UK Business (July 2013). Y

109 See 5,17 (partial authorisation of insolvency practitioners, noteq pelnw, para.10-25) and Sc iggg
the Deregulation Act 2015. Some parts of Sch.6 repealed provisions of the Insolvency ,:;ct .
that had fallen into disuse (e.g. s.151, repealed by para.9 L?f Sch.6) or t')ecqme redundant, utlo er
parts were designed (o cure difficulties experienced with the a_pp]lcatlmn of existing rules in
practice (see for example, paras 5 and 6 on entry into administration, noted below, para.
11-45). N .

L2 Prnmp)ted by the report by Elaine Kempson, “Review of Insolvency Practitioner Fees: Report to
the Insolvency Service” (July 2013). ;

198 Proyision wasyhowever made in the Small Business, Enterprise and Employment Aqt 2015lfolr 31&
Secretary of State to regulate (including by prohibiting) sales to connected pgrtses in ‘admmkls a(-1
tion, a provision designed as a “fall back™ if other initiatives for the regulation of pi_e-pa: agct;
sale; in administration came to be regarded as unsuccessful: 5.129, and below, pala.l—‘l;. sl}
insolvency practitioner remuneration reform, see Insolvency (Amendment) Rules 2015 (
2015/443), and below, para,5-09. . _ _ )

19 Small Business, Enterprise and Employment Act 2015 s.122, inserting 5.246ZE into the Inscl
vency Act 1986. . _ _ _

3t Insolifency Rules 2016, Pt 15. The procedures include electronic voting (r.15.4) and virtual
meetings (1.15.5).

11 Insolvency Act 1986 5.246ZE(7), (8), (3).
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or statute or a court order otherwise provides.''> More radically, there is an
option for the “deemed consent procedure” to be used as an alternative to a
qualifying decision procedure,''® pursuant to which assent is deemed given
except where more than 10% in value of relevant creditors (or shareholders) give
notice of their objection.'** The requirement that creditors submit a formal proof
of their claim to be entitled to participate in a distribution in liquidation or
administration has been relaxed for creditors with small claims.'** Those who
have been a director of a company that enters insolvency proceedings have been
made subject to a new source of personal liability (the “compensation order”,
available in connection with disqualification),"*® additional to their liability for
breach of directors’ duties and wrongful and/or fraudulent trading. Actions for
wrongful and fraudulent trading, previously confined to liquidators, have been
made available to administrators,""” and both liquidators and administrators have
been given power to assign these and other office-holder actions (including the
avoidance actions available to liquidators and administrators under s.238 of the
Insolvency Act 1986, for the avoidance of transactions at undervalue, and 5.239
of the Act, for the avoidance of preferences) to third parties,''® with a view to
increasing the likelihood of such actions being brought.''? Requirements for
liquidators (particularly in court-ordered winding-up) to obtain sanction before
exercising various powers, including the power to bring office-holder actions,'*
have been removed,'*! bringing the position for liquidators in line with that for
administrators.

The European dimension

Though the EU has not yet assumed general competence in the field of su's-
stantive insolvency 1a\i:, there are several instruments of EU law which aftec:
English insolvency law, jurisdiction and procedure and which, so far o5 not
directly applicable, have been implemented in the UK by subordinate legislation
under the European Communities Act 1972. Some of these aiz ipecific to

112 Tnsolvency Act 1986 s.2467E(5).

113 Except in relation to a decision on remuneration, or where statute or an order of the court
otherwise provides: Insolvency Act 1986 s.236ZF(1), (2).

Y14 Insolvency Act 1986 s.246ZF and Insolvency Rules 2016 r.15.7. “Relevant creditors™ are those
who would be entitled to vote in a qualifying decision procedure on the matter: s.246ZF(7).

115 Small Business, Enterprise and Employment Act 2015 s.131 and Insolvency Rules 2016 r.14.31.
The amount presently prescribed is £1,000 or less. See below, para.8-50.

¢ Small Business, Enterprise and Employment Act 2015 5.110 and below, paras [-25 and
14-52.

"7 Small Business, Enterprise and Employment Act 2015 s.117.

18 Small Business, Enterprise and Employment Act 2015 5.118; see below, paras 5-06 and 6-36.

2 Transparency and Trust, cited above fn.105, [57].

120 Insolvency Act 1986 Sch.d, para.3A, for which sanction was previously required in both
voluntary and compulsory winding-up.

121 Small Business, Enlerprise and Employment Act 2015 5.120. See further below, para.5-04.
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particular types of organisation. For example, the Capital Requirements Directive
and Regulation'** contains provisions resulting from the Basel Il Accord requir-
ing the authorisation of banks and other credit institutions and capital adequacy
requirements for such institutions and for investment firms in order to ensure
their solvency,'”®* while the Bank Recovery and Resolution Directive'**
(“BRRD”) prescribes tools for early intervention and resolution in the event of
their anticipated failure,"® and the Credit Institutions Winding-up and Reorgani-
sation Directive (as amended by the BRRD) deals with cross-border aspects of
the exercise of such resolution powers across the EU, and of other forms of
reorganisation measures or winding-up procedures to which such institutions and
firms may become subject after or as an alternative to a resolution process.'**
Similarly, there has been a series of directives on insurance.'*’ Special protection
against rules of insolvency law has been given to the financial markets by the
Settlement Finality Directive and the Financial Collateral Directive.'*® But what
affects insolvent companies generally in an EU insolvency is the European
Insolvency Regulation (as recast),'*® containing detailed provisions on jurisdic-
tion to operi insolvency proceedings (as defined) in a Member State and the
extraterritonal scope of such proceedings, the applicable law, recognition of the
proceedings in other Member States, publicity, and co-operation and co-ordina-
tion where proceedings falling within the scope of the Regulation are opened in

122 Regulation (EU) No.575/2013 of the European Parliament and of the Council of 26 June 2013 on
prudential requirements for credit institutions and investment firms and amending Regulation
(EU) No.648/2012 (OJ L176/1, 27 June 2013) and Directive 2013/36 of the European Parliament
and of the Council of 26 June 2013 on access to the activity of credit institutions and the
prudential supervision of credit institutions and investment firms, amending Directive 2002/87
and repealing Directives 2006/48 and 2006/49 (OJ L176/338, 27 June 2013), together “CRD
v”

123 See Directive 2013/36, Recital 34,

124 Directive 2014/59 of the European Parliament and of the Council establishing a framework for the

recovery and resolution of credit institutions and investment firms and amending Council

Directive 82/891, and Directives 2001/24, 2002/47, 2004/25, 2005/56, 2007/36, 2011/35, 2012/30

and 2013/36, and Regulations (EU) No.1093/2010 and (EU) No.648/2012, of the European

Parliament and of the Council.

And, in the case of the resolution tools, various prescribed related entities: see above, arts 1(1),

2(1) sub-para.23, and art.37(1).

European Parliament and Council Directive 2001/24 of 4 April 2001 on the reorganisation and

winding-up of credit institutions, [2001] OJ L125/15, as amended by the Bank Recovery and

Resolution Directive cited above, fn.124. As to the choice between resolution and normal

insolvency procedures, see below, para.1-59.

See most recently Directive 2009/138 of the European Parliament and of the Council of 25

November 2009 on the taking-up and pursuit of the business of Insurance and Reinsurance

(Solvency II) (recast), [2009] OJ L 335/1, Title IV of which replaces Council Directive 2001/17

of 19 March 2001 on the reorganisation and winding-up of insurance undertakings, [2001] OJ

L110/28. See Gabriel Moss, Bob Wessels (eds), EU Banking and Insurance Insolvency, 2nd edn

(Oxford: Oxford University Press, 2017).

" See below, paras 1-61 et seq. As to the interaction between these Directives and the Bank
Recovery and Reselution Directive (above, fn.124), see below, para.1-73.

12% Regulation (EU) 2015/858 of the European Parliament and of the Council of 20 May 2015 on
insolvency proceedings, [2015] OJ L141/19, repealing Council Regulation 1346/2000 of 29 May
2000 on insolvency proceedings, [2000] OJ L160/1.

126

12
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more than one Member State in relation to the same debtor, or in relation to
multiple members of a corporate group.'* The Regulation is designed to
improve the efficacy of domestic insolvency procedures in cross-border cases,
rather than to regulate the design of those procedures: this is left for the most part
to Member States to determine.'®' But, as indicated above,'** the European
Commission has recently proposed a directive on aspects of the design of
Member States’ restructuring and insolvency laws.'** This would require Mem-
ber States to offer business debtors a restructuring procedure that complies with
the minimum standards prescribed by the Directive. This will be the first
significant move by the EU into substantive insolvency law (outside of the
banking sphere), and may not be the last: there have been a number of proposals
for harmonisation in various areas of insolvency law in recent years.'**

The UK is presently in the midst of negotiations to leave the European Union.
The outcome of these “Brexit” negotiations is unclear, but it appears likely that
at least some of the above arrangements will eventually be replicated in another
form (likely through a bilateral arrangement) as part of securing the UK’s trading
position. Membership of the European Economic Area would render the UK
subject to some of the above instruments (including the Credit Institutions
Winding-up and Reorganisation Directive),'®® but such membership does not
appear to be currently contemplated.

International insolvency

There has also been much activity in relation to cross-border insolvency at the
international level. The United Nations Commission on International Trade Law
(UNCITRAL) has been particularly prominent in this field. A growing number ¢
countries, including the United Kingdom,'*® have adopted the 1997 UNCITRAL
Model Law on cross-border insolvency,'*” which is discussed in Chapter 16.
More recently, UNCITRAL’s Working Group V (Insolvency) has mioduced a
draft Model Law on the recognition and enforcement of insolvency-related

'#¢ See Ch.15. The Insolvency Regulation does not apply to credit institutions, investment firms and

other firms, institutions and undertakings to the extent covered by Directive 2001/24 (cited above,

n.126), insurance undertakings, and collective investment undertakings: see further van Zwieten

in R. Bork and K. van Zwieten, Commeniary on the European Insolvency Regulation (Oxford;

Oxford University Press, 2016) paras 1-57 et seq.

Although the Regulation does regulate some aspects of domestic law, particularly aspects of

insolvency procedure: see for example the rules in Ch.IV of the Regulation on the provision of

information for creditors and lodgment of their claims, and the rules in arts 24-29 on insolvency

registers,

1*2 See para.1-15.

%3 See “Proposal for a Directive” cited above, fn.97.

2+ See the summary in European Commission, “Inception Impact Assessment: Initiative on insol-
vency” DG JUST (A1), 2016/JUST/025—Insolvency II, Section A.

%% As a result of its inclusion in Annex IX of the EEA Agreement,

'*® Cross-Border Insolvency Regulations 2006 (SI 2006/1030).

137 Republished in 2013 with a Guide to Enactment and Interpretation,

13
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judgments, prompted!®® by the decision of the Supreme (?ourt in Rubi;j. v
Eurofinance SA'® that recognition and enforcement 01? foreign judgments against
third parties (on the facts, a transaction avoidance judgment) fell outside the
scope of the Model Law as implemented in the UK, and was not a matter that the
Model Law had been designed to govern. .

UNCITRAL has also done important work at the domestic 1nsolven‘cy 1:?\w
level, particularly through the publication in 2004 of its UNCITRAL Leg_:s,llanve
Guide on Insolvency Law, a major work, later supplemepted by the addition of
further parts on the treatment of enterprise groups in 1nsolvenc3{ both at the
domestic and at the international levels (Pt III of the Guide, added in 2010), and
on directors’ obligations in the period approaching insolvency (Pt IV of the
Guide, added in 2013).'%

The sources of corporate insolvency law
(1) The commoan:law

Although. the greater part of corporate insolvency law is stail;ut(?ry,l‘” there are
certdin régimes governed wholly or partly by common law principles and by the
jaherént jurisdiction of the court. Until the passing of what is now the lnsolvgncy
Aot 1986, the law relating to the receivership of companies was almost entirely
based on contract and on rules developed by the courts, and although _the powers
and principal obligations of administrative receivers'*? are now codified in the
Insolvency Act 1986, much of receivership law continues to be based on
common law principles. Arrangements and compromises concluded ‘between‘a
company and its creditors by contract without any insolvency prgceedmg remain
wholly outside the purview of legislation except so far as they involve disposi-
tions and other dealings which would be void or voidable under the In@lvepcy
Act if the company were subsequently to go into winding-up or administration.
By contrast, winding-up is almost exclusively governed by the Plxct and sub-
ardinate legislation. Yet even winding-up is influenced by the creative power of
the courts. The principle of pari passu distribution of assets among ordmal"y,
unsecured creditors, which under the Bankruptcy Act 1914 was encapsulated in
precisely 11 words'** and in the case of compulsory winding-up is now relegated

138 Gea UNCITRAL Working Group V (Insolvency), “Insolvency Law: Recolgn‘i,tion and enforce-
ment of foreign insolvency-derived judgements—Note by the Secretariat A/CN.Y/WGN/
WP.126, [2].

139 Rubin v Eurofinance SA [2013] 1 A.C. 236. . _

149 See helow, para. 16-10, on new work being done by Working Group V on cross-border insolvency
in enterprise groups. . ]

14t There are several good compilations of the insolvency legislation, of which the most compre-
hensive is that by Len Sealy and David Milman, Sealy & Milman: Annotated Guide to the
Insolvency Legislation 2018, 21st edn (Londen: Sweet & Maxwell, 2018).

192 See below, paras 1041 et seq. _ - .

143 Bankruptey Act 1914 s.33(7), incorporated into companies winding-up by the Companies Act
1985 5,612 (later repealed).
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to subordinate legislation,'** has been developed by the courts into a fundamental
concept of insolvency law having the most profound repercussions on the
validity of pre-liquidation contracts and dispositions entered into between the
company and its creditors and between creditors inter se.'*> The related anti-
deprivation rule, by which arrangements for the divestment of a company’s
property by reason of its entry into insolvency proceedings may be invali-
dated,'*¢ is similarly judge-made. Moreover, the statutory provisions delimiting
the assets available for distribution predicate that unless otherwise provided, the
attachment, perfection and priority of security interests and other real rights are
to be determined by the general law applicable to transactions outside winding-
up,'*" the bulk of which is non-statutory. Finally, although the statutory regime
makes detailed provision as to how creditors are to evidence their claim for the
purposes of establishing an entitlement to a distribution from the assets available
for this purpose (the statutory process of “proof”), some forms of liability fall
outside these rules, and the treatment of such non-provable liabilities is also a
matter of judge-made law.'*®

The court’s inherent jurisdiction over its own officers enables it to deny to a
liquidator appointed by the court'* rights and remedies to which he or she is on
the face of it entitled by law where the exercise of those rights or remedies would
in the opinion of the court be unfair or inequitable.'*® But the rule is rarely
invoked successfully and is generally considered the last resort for a party who
has no other reasonable grounds for challenging a liquidator’s decision. For this
reason it is confined to the exceptional case involving dishonourable behaviour
or the threat of dishonourable behaviour or to enable the court to allow the
liquidator to fulfil a promise even if not legally binding,'s!

Of greater significance in practice are common law powers of judicial assis-
tance, by which English courts have power to assist a foreign court dealing with
the bankruptcy of a company over which that court has jurisdiction. The conmmis

% Insolvency Rules 2016 r.14.12, previously Insolvency Rules 1986 r.4.181.

5 In this connection it should be appreciated that what the courts are at bottor' concerned with is
to invalidate contractual provisions designed to bypass the collective distribution machinery laid
down by the Insolvency Act, to the detriment of the general body of creditors. That would be the
concern whatever the insolvency distribution tules might be. But since the rule for ordinary
creditors is that of pari passu distribution, such provisions are commonly attacked as undermining
the principle of such distribution, by which is meant the collective machinery leading to pari
passu distribution. See below, paras 3-07 and 8-02.

146 Except where commercially sensible and entered into in good faith: see below, Ch.7.

47 See below, para.6-01.

4% Below, para.8-54.

149 A liquidator in a creditors’ voluntary winding-up is not an officer of the court and is not bound

by the rule in ex p. James, nor can he be treated by analogy in the same way as an officer of the

court (Re T. & H. Knitwear Ltd [1988] Ch. 275).

This is commonly known as the rule in Ex p. James, having been formulated (although not for the

first time) in the Court of Appeal decision in Re Condon Ex p. James (1874) L.R. 9 Ch. 609.

"I Re T.&N. Ltd [2004] O.PL.R. 343, per David Richards J, citing the judgment of Salter J in Re

Wigzell Ex p. Hari [1921] 2 K.B. 835; and Re Collins & Aikman Europe SA [2006] B.C.C.
861.

150
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Jaw posits that ideally, bankruptcy proceedings should have universa_l applilca-
tion, such that “the worldwide assets of the company and the wqudWIde claim-
ants to those assets are treated on a common basis_”,‘-‘f2 and to this c?nd the court
may provide a range of forms of assistance to the foreign coulrst; Whilst the scope
of available assistance has been narrowed by recent case law,'>* the common law
power remains an important tool in cross-border cases. _ .

In Re Lehman Bros International (Europe) (in administration) (No.4),">* Lord
Neuberger's® noted that whilst the introduction of the In.solvency Act a.nd I_{uhis
of 1986 had effected a “comprehensive overhaul of the insolvency .leglslalnon s
the 1986 legislation was not a complete code, and that long-established ]pdge-
made rules survived its introduction provided that they were “WG‘H-GSFab]lShC(.L
consistent with the terms and underlying principles of current legls_latwe provi-
sions, and reasonably necessary to achieve justice”.'"¢ His Lordshq:_u sounded a
strong note of caution, however, regarding the development of new-Jtlldge made
ules: “in the light of the full and detailed nature of the current insolvency
legislation and the need for certainty, any judge should think long and hqrd before
extending or daapting an existing rule, and, even more, before formulating a new
rule” 157 Thig caution must be understood within the context of the case with
which the Supreme Court was concerned, in which the Court of Appeal below
had Ciced an “inexplicable” lacuna in the drafting of the provisions of the
iisoivency Act and Rules on the payment of interest accruing after the com-
mencement of insolvency proceedings'®® by what Lord Neuberger characterlseFl
as an “entirely new judge-made rule” that in effect rewrote the statutory provi-
sions.'s® Subsequent case law suggests that the lower courts are taking Lord
Neuberger’s caution seriously.'®® At the same time, howgver, other
developments—most obviously, the UK exit from the European Unlox}, and the
likely eventual disappearance of some rules presently imposed, directly or

152 Syichting Shell Pensioenfonds v Krys [2015] A.C. 616 at [38], per Lord Sumption and Lord
Toulson. _ 1

153 See Singularis Holdings Lid v Pricewaterhouse Coopers [2015] A.C. 1675, discussed below,
paras 16-55 and 16-57. . .

154 Re Lehman Bros International (Europe) (in administration) (No.4) [2017] 2 W.L.R. 1497.

135 With whom Lord Kerr and Lord Reed agreed. Lord Sumption and Lord Clarke gave separate
judgments on one of the issues of statutory construction, but otherwise agreed with Lord Neu-
berger.

156 Re Lehman Bros International (Europe) (in administration) (No.4) [2017) 2 W.L.R. 1497 at [13],
giving as examples the anti-deprivation rule (see below, Ch.7), the rule against dguble-_proof (see
below, para.8-49), the rule in Cherry v Boultbee {but see below, para.8—49) and “certain ml.es (_)f
fairness (alluded to in In re Nortel GmbH [2014] A.C. 209, [22])", a reference to the rule in Ex
p. James noted above, fn.150 and accompanying text.

157 Re Lehman Bros International (Eurepe) (in administration) (No.4) _[2017.] 2 W._L.R. 1497, '

158 I cases where the company moved from administration to liquidation without interest accruing
in the administration having been paid. ‘

159 Re Lehman Bros International (Europe) (in administration) (No.4) [2017] 2 W.LR. 1497 at
[119]-[123].

150 See, e.g. Re Nortel Networks UK Lid [2017] EWHC 1429 (Ch), and In r_ri.t.e matter of Lehlman
Brothers Europe Ltd (in administration) [2017] EWHC 2013 (Ch), and Re Zinc Hotels (Holdings)
Ltd [2018] EWHC 1936 (Ch).
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indirectly, by EU instruments—will place new pressure on judges to innovate.
Even under the present law there are a great many matters on which the
insolvency legislation is silent,'®’ suggesting that some degree of judicial innova-
tion is both inevitable and, provided consistent with the legislative framework,
desirable.

(2) Primary and subordinate legislation

1-21 There are six principal sets of primary and subordinate legislation dealing with

the insolvency of companies at large and a seventh specifically directed to the
insolvency of banks,

InsoLveENCY Act 1986

The Insolvency Act 1986, as amended by the Insolvency Act 1994, the Insol-
vency (No.2) Act 1994, the Insolvency Act 2000, the Enterprise Act 2002 and the
Small Business, Enterprise and Employment Act 2015, is the main enactment
dealing with corporate insolvency. It also covers personal bankrupicy. There are
also a few free-standing provisions in the amending legislation, for example, s.14
of the Insolvency Act 2000 empowering the Secretary of State to make regula-
tions implementing the UNCITRAL Model Law on Cross-Border Insolvency, 62
or 5.144 of the Small Business, Enterprise and Employment Act 2015 empower-
ing the Secretary of State to establish a single regulator of insolvency practitio-
ners if the other changes to the regulatory regime made by that Act'®® are not
considered to be successful.

InsoLvency Rures 2016

1-22  The Insolvency Rules 2016'** provide the procedural underpinning of the Insol-

vency Act, although as will be seen the division between Act and Rules is not
clear-cut, the Act itself containing various procedural requirements, while the
Rules embody a few substantive provisions.'®® The same was true of the prede-
cessor to the 2016 Rules, the Insolvency Rules 1986. In other respects, however,
the 2016 Rules represent a significant improvement on the 1986 Rules. The
ordering of subjects within the 1986 Rules was mildly eccentric. For example,

18! For example, on the making and determination of expense claims (see Re Nortel Networks,

above), or on the treatment of non-provable liabilities (below, para.8-54). ‘
%2 See the Cross-Border Insolvency Regulations 2006 (ST 2006/1030). ‘
193 See below, para.1-31,
154 ST 2016/1024, replacing Insolvency Rules 1986 SI 1986/1925 as amended.
195 See below, para.1-30,
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Ch.9 in Pt 4 dealt with proof of debts in liquidation, but the reader had to trawl
through to Pt 12, “Miscellaneous and General”, to discover the answer to the
vital question of what debts are provable.'*® In the 2016.Rules these maters are
now dealt with sensibly in a single part that addresses claims by a.ndldl.stributlons
to creditors in administration, winding-up and bankruptcy.'®” Thlg is just one of
the areas in which the Rules have been restructured and consolidated, ctmd tt%e
result (a product of several years of work by the Insolvency Rules Committee) is
a much more accessible statutory instrument.

The Insolvency Rules 2016 also gave effect to the changes introdua:ed by the
Small Business, Enterprise and Employment Act 2015 to decision?mgkmg proce-
dure in insolvency proceedings. Thus, the new forms of “qualifying fiemsmn
procedure” which are to be used where physical meetings of creditors (or
shareholders) were previously required'®® are prescribed by the 2016 Rules.'®®
Similarly, the provision in the 2015 Act for creditors owed small deb_ts to be
deemed to have proved their debt for the purpose of establishing an entitlement
to a dividend was given effect in the 2016 Rules.'”® More generally, rules on
electronic communication with creditors, including the provision of documents
in electronic form, have been relaxed, and new provision has been made for
credifers who wish to “opt out” of receiving notices and reports to do so.'”

FINANCIAL MARKETS LEGISLATION AFFECTING CORPORATE INSOLVENCY

Reference has already been made to the powers of intervention in insolvency
conferred on the Financial Conduct Authority and the Prudential Regulation
Authority by Pt XXIV of the Financial Services and Markets Act 2000.'72 Major
dispensations from the rules of insolvency law, mostly implementing EU legisla-
tion, have been given by and under the Companies Act 1989'7 in respect of
market charges and market contracts'™ and systems-charges taken by settlement

186 Insolvency Rules 1986 1.12.3.

167 Insalvency Rules 2016 Pt.14.

%% See above, para.1-17.

169 See Imsolvency Rules 2016 Pt 15.

170 See above, para.l—17 and Insolvency Rules 2016 r.14.31.

7 Insolvency Rules 2016 Pts 1, 9. On opt-out see mm.1.37-1.39, and 5.246C of the Insolvency Act
1986.

172 See above, para.l-13. _

Y AR arm:ndedp by the Financial Markets and Insolvency Regulations 2009 (SI 2009/853), wl:uch
provide further protection for the actions of recognised investment exchaj_ages. and recognised
clearing houses in the event of default by any of their members. This protection is now exlpress_ed
to apply to various transactions cleared through recognised central counterparties: Financial
Services and Markets Act 2000 (Over the Counter Derivatives, Central Counterparties and Trade
Repositories) Regulations 2013 (S12013/504), amending Companies Act 1989 Pt VIL See below,

ara. 162,

i l(JIDrrlpanies Act 1989 Pt VII, as amended; Financial Markets and Insolvency Regulations 1991 (SI

1991/880), as amended by the Financial Markets and Insolvency Regulations 2009.
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banks to secure obligations arising from dealings in uncertificated securities!”s
and financial collateral arrangements.'?6

EMPLOYMENT AND PENSIONS LEGISLATION

There are also provisions under both employment legislation and pensions
legislation for the protection of employees on the insolvency of their employer or
on transfer of the employer’s undertaking.'”” Pension liabilities have become an
increasingly important feature of corporate insolvency in recent years.

DISQUALIFICATION OF DIRECTORS

The Company Directors Disqualification Act 1986,'7® to which reference has
been made earlier, gathered together the statutory provisions on disqualification
of directors previously dispersed over the Companies Act 1985 and the Insol-
vency Act 1985. However, although s.6 of the Company Directors Disqualifica-
tion Act imposes on the court a duty to disqualify directors of an insolvent
company who it is satisfied are unfit to be concerned in the management of a
company, the Act is directed primarily at improper conduct on the part of
directors rather than on insolvency as such. It is therefore considered only briefly
in Ch.14. Some attention is however paid to a new feature of the Act, introduced
by the Small Business, Enterprise and Employment Act 2015, by which a
person disqualified under the CDDA can be required to pay compensation where
the conduct for which they were disqualified caused loss to one or more creditors
of a company that is in insolvent liquidation, administration or administrative
receivership, of which they were at any time a director.’® There are a numbes o7
important differences between this rule and the rules by which company diztetors
may be subject to personal civil liability under the Insolvency Act 1986 (most
commonly, for wrongful trading under ss.214 and 246ZB) and the Companies
Act 2006 (most commonly, for breach of directors’ duties, as-tiioss duties are
affected by the rule in West Mercia Safetywear Ltd v Dodd'®"). These differences
are considered in Ch.14.

175 Financial Markets and Insolvency Regulations 1996 (ST 1996/1469).

'7% Financial Collateral Arrangements (No.2) Regulations 2003 (SI 2003/3226). See further paras
1-61 et seq.

77 See below, paras 2-24 and 8-25.

7% As amended by the Companies Act 1989, the Insolvency Act 2000, the Financial Services and

Markets Act 2000 (Consequential Amendments and Repeals) Order 2001 (SI 2001/3649), the

Enterprise Act 2002, the Small Business, Enterprise and Employment Act 2015, and sundry other

legislation peripheral to insolvency.

§.110, adding s.15A to the Company Directors Disqualification Act 1986.

1% Company Directors Disqualification Act 1986 s.15A(3), (4).

81 West Mercia Safetywear Lid v Dodd (1988) 4 B.C.C. 30.
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HUMAN RIGHTS LEGISLATION

Certain provisions of the insolvency legislation may possibly attract the applica-
tion of the Human Rights Act 1998. It is beyond the scope of this work to address
human rights issues.'®

BANK AND BUILDING SOCIETY INSOLVENCY

The Banking Act 2009 creates a special insolvency regime for failing banks and
building societies.'®*

(3) European Union legislation

The various ELI Directives mentioned earlier have been implemented by statu-
tory instruméne. By contrast, the European Insolvency Regulation'®* has direct
effect, and implementing legislation is neither required nor permissible.

Rusiness, entity or group enterprise?

The subject of insolvency proceedings has always been, and continues tlo be, the
particular corporate entity that has become insolvent, and this focus is accen-
tuated by the reluctance of English law to pierce the corporate veil.'® Whgt
insolvency law here and overseas has so far singularly failed to accommodate is
the management of enterprise groups'®® where one or more, or possibly all,
members of the group have become insolvent. Whereas the preparation and filing
of group accounts has long been required,'®” when it comes to insolvency thle
distinct legal personality of each individual company within the group is

152 See E. Bailey and H. Groves, Corporate Insolvency: Law and Practice, 3rd edn (LexisNexis

Butterworths, 2007), Ch.20.

See below, para.1-59.

%4 Bxamined in detail in Ch.15.

'8 See below, para.3-12. .

"% Defined by UNCITRAL Working Group V (Insolvency Law) as “two or more legal_ennues
(group members) that are linked together by some form of control (whether direct or 1ndu'e_ct) or
ownership” (A/CN.9WG.V/WP.92, 2010, para.2). The European Insolvency Regula‘tmn, which in
recast form (cited above, fn.129) makes provision for “cooperation, communication and coor-
dination” where proceedings within the scope of the Regulation are opened in relation to multiple
members of a “group of companies”, defines the group concept by reference to 1_*113 EU
Accounting Directive (Directive 2013/34 of the Evropean Parliament and of the Council of 26
Tune 2013 on the annual financial statements, conselidated financial statements and related reports
of certain types of undertaking, amending Directive 2006/43 of the European Parliament and of
the Council and repealing Council Directives 78/660 and 83/349 (O L182/19)): see art.2(13) of
the Regulation.

187 See now Companies Act 2006 s5.403-408,

183
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Modern receivership: the receiver and manager

With the expansion of business and the increased provision of credit to finance
the establishment and operation of the undertaking, creditors became increas.
ingly concerned to secure stronger protection for their investment, in particylar
by reserving the right to appoint not merely a receiver, but a manager of the:
business, the two offices almost invariably being combined in the same persop,
In order for the receiver and manager to have effective powers of managemen;
it was, of course, necessary to provide the creditor with global security Ccovering
the whole or substantially the whole of the company’s assets and undertaking,
Thus evolved the modern debenture, which typically created a fixed charge over
fixed assets and a floating charge over the rest of the company’s undertaking,
with power to appoint a receiver and manager,” having extensive authority to get
in the assets, run the company’s business and dispose of the assets either
piecemeal or as part and parcel of a sale of the business as a going concern, A
debenture-holder could still apply to the court for the appointment of a receiver
but there was little advantage in doing so, for an application to the court would
involve time and expense and the receiver’s powers would be circumscribed by
the terms of the order and his need to work within a judicial framework, whereas
areceiver and manager appointed pursuant to the debenture had all of the powers
conferred by the debenture and could still be declared to act as agent of the
mortgagor.

Extended receivership without management

The two categories of receivership mentioned above in paras 10-01 and 102
are not exhaustive. There are other types of receivership which go beyoni ihe
collection of income but fall short of management of the debtor’s business.®
Thus, for example, the Law of Property Act 1925 provides that the.rele of the
receiver of income under the Act can be expanded by the mortgagae delegating
their powers to the receiver, such powers including (in the case-of A mortgage of
land) the power to grant leases over the land.”

The introduction of the administration regime

Administration was introduced at the recommendation of the Cork Committee.
The Committee regarded receivership and management as a valuable tool for the

* Thus crystallising the floating charge (see para.10-36).

¢ For a taxonomy of receivership after the Insolvency Act 1986, see below, para.10-21.

7 Law of Property Act 1925 s5.109(3) and 99; Sandra Frisby and Malcolm Davis-White, Kerr &
Hunter on Receivers and Administrators, 19th edn (London: Sweet & Maxwell, 2010) Ch.19.
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preservation of viable businesses.® The Committee noted, however, that it was
not always possible to appoint a receiver and manager: this would depend on
whether there was a creditor of the kind described in para.10-02, i.e. one with
global security. It reported that there had been a “significant” number of cases in
which “companies have been forced into liquidation, and potentially viable
businesses capable of being rescued . .. closed down, for want of a floating
charge under which a receiver and manager could have been appointed”.” In
response, the Committee recommended the introduction of a new procedure,
“gdministration”, in which an external manager (an “administrator”) could be
appointed by the court with a view to rehabilitating an insolvent company or
preserving all or part of its business.'” The administrator would enjoy all of the
powers that a receiver and manager typically enjoyed, including the power to
carry on the company’s business."' Receivership and management would remain
as an alternative to administration: indeed, the Committee recommended that a
creditor with global security be given notice of any application for an administra-
tion order, so that they could appoint a receiver and manager instead.'* The
Committee dla;. however, recommend that such a receiver and manager be
required to'he a qualified insolvency practitioner, that some aspects of receiver-
ship and management be clarified in statute, and that rules be introduced to
strezig'hen the ability of unsecured creditors to obtain information about the
+:cervership.'?

These recommendations were given effect in the Insolvency Act 1985, re-en-
acted in the Insolvency Act 1986. The Act set out a number of rules relating to
receivership, including what was termed “administrative receivership”—the
label for a receiver and manager of the whole or substantially the whole of the
company’s property.'* Part IT of the Act introduced the administration procedure,
in which application could be made to the court to appoint an administrator to
take control of the assets and manage the company for the benefit of all of the
creditors. The administrator was given the same exlensive powers as an admin-
istrative receiver.'® An application to the court had the effect of imposing a freeze
on the exercise of most remedies, including the enforcement of security, but did
not prevent the appointment of an administrative receiver, and if such an appoint-
ment were made before the making of an administration order, the court was in
general precluded from making such an order except with the debenture-holder’s

# Insolvency Law and Practice: Report of the Review Committee (June 1982, Cm. 8558, London)
para.495.

* Insolvency Law and Practice: Report of the Review Commiitee (above), para.496.

'% Or where this was not possible, to achieve a better result for creditors than would be expected if
the company were immediately wound-up: Insolvency Law and Practice: Report of the Review
Commiftee (above, fn.8), para.507.

" Insolvency Law and Practice: Report of the Review Committee (above, fn.8), para.497.

2 Insolvency Law and Practice: Report of the Review Commitiee (above, fn.8), para.504.

" Insolvency Law and Practice: Report of the Review Committee (above, fn.8), Chs 8 and 15.

" Insolvency Act 1986 s.29(2), analysed below, paras 10-07 et seq.

** Insolvency Act 1986 s.14 and Sch.1.
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consent.'® Thus, except where the security was vulnerable, the debenture-holder
could always block administration by appointing an administrative receiver, ag
the Cork Committee had recommended.

2. THE PARTIAL ABOLITION OF ADMINISTRATIVE
RECEIVERSHIP

A review group set up by the Department of Trade and Industry and the Treasury
published a report in 2000"” showing that views on the merits of administrative
receivership were divided. Most respondents felt that administrative receivership
was an integral part of the rescue culture that had been developing and contrib-
uted to the rescue and survival of companies, in that the receiver could take rapid

and effective action to prevent further deterioration on the business of the

company, a sizeable number of businesses were sold off by the receiver on a
going concern basis and the costs of initiating the procedure were relatively
low.'® Banks were keen to support the rescue of viable companies but feared that
changes to the existing system would reduce their security and their ability to
enforce it. On the other hand, others felt that receivership placed too much power
in the hands of one creditor and that this could lead to unnecessary business
failures, particularly since there was a lack of incentive to consider the interests
of other creditors and to maximise the value of the debtor company’s estate.'”

Ranks that were over-secured had little incentive to ensure that receivers they

appointed kept costs and fees down and avoided precipitate realisation of assets.
Research conducted by Professor J uliah Franks and Dr Oren Sussman,” based o
material provided by three clearing banks, has shown that about 75% o com-
panies emerged from bank supervision and avoided formal insolventy proce-
dures but that during the period in which the company was in intensive care, the
amount owed to the bank shrank, while the amount owed to traaz and expense
creditors increased. Where a formal insolvency proceeding casued, the average
recovery rates were 77% for the bank, 27% for preferential czeditors and virtually
nil for unsecured creditors.2! A subsequent small survey by R3, subsidiary to it§
main survey for the period January 2002 to June 2003, gave a similar, dismal
veturn for ordinary unsecured creditors, at just 5 pence in the pound.*

18 Tnsolvency Act 1986 5.9(3).

\7 Review of Company and Business Reconstruction Mechanisms (May 2000), para.73.

18 Review of Company and Business Reconstruction Mechanisms (above), para.48.

19 Review of Company and Business Reconstruction Mechanisms (above, fn.17), para.49.

2 The Cycle of Corporate Distress, Rescue and Dissolution: A Study of Small and Medium Size UK
Companies (2000), sponsored by the DT/ Treasury Working Group on Company Rescue and
Business Reconstruction Mechanisms.

21 The Cycle of Corporate Distress, Rescue and Dissolution, pp.3—4.

22 R3, “Corporate Insolvency in the UK”, 12th Survey (July 2004), p.27.
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The principal recommendation of the review group was that the power of veto
iven to the holder of a floating charge to block an administration by appointing
an administrative receiver should be abolished.?® But under the influence of the
Treasury, which considered that the whole institution of administrative receiver-
ship was inimical to corporate rescue through a collective insolvency proceeding,
gﬂvemment thinking hardened. A White Paper published by the Department of
Trade and Industry in 200124 set out the new approach.

The outcome was 4 set of provisions in the Enterprise Act 2002 amending the
Insolvency Act 1986 in two major respects. First, the new provisions make it
easier for a company (0 g0 into administration by dispensing with the need for a
court order. This was an essential step because as research had shown, a key
factor powering many appointments of administrative receivers was speed in the
assumption of management control and the collection of assets, and the delay
involved in court-appointed administration was considered to place assets at
risk.2s Secondly, the provisions prohibit the appointment of an administrative
receiver altogether under a “qualifying floating charge” ,26 except where it is a
charge creafets before 15 September 2003 or, if it is a charge created on or after
that date, it falls within one of the specified exceptions.?” Save in these cascs, the
debep’ure-holder’s remedy is to appoint an administrator, which is less effica-
ciavs item the viewpoint of the debenture-holder in that whilst an administrative
re~giver’s primary task was to safeguard the interests of his debenture-holder, an
administrator is required to give priority to other objectives, where reasonably
pran::tic:,able:.28 There are eight exceptions, which are designed to safeguard large
capital market arrangements involving the issue of a capital market investment,
public-private partnership projects incorporating step-in rights, utility projects
incorporating step-in rights, urban regeneration projects, large-scale praject
finance incorporating siep-in rights,? financial market charges, system-charges
and collateral security charges, private registered providers of social housing and
registered social landlords, and protected railway companies.®® As regards a
floating charge falling within one of these categories or created before 15

2 Reyiew of Company and Business Reconstruction Mechanisms (above, fn.17), para.73.

* “Insolvency—A Second Chance” (Cm. 5234). :

2 Alan Katz and Michael Mumford, Comparative Study of Administration and Administrative
Receivership as Business Rescue Vehicles (London: ICAEW, August 2003), p.14. See further
below, para.11-04.

 Ag defined by the Insolvency Act 1986 Sch.BI para.l4. See below, para.11-07.

# Enterprise Act 2002 5.250, inserting §.72A into the Insolvency Act 1986. Section 72A applies in
spite of an agreement or instrument which purports to empower a person to appoint an admin-
istrative receiver, by whatever name (s.72A(4)(b)). For the efficacy of the Enterprise Act
provisions, see below, para.11-126.

* See below, para.11-06.

* See Feerum v Levy [2006] Ch. 585.

“ Insolvency Act 1986 ss.72A-72GA and Sch.2A. The exceptions relating (o urban regeneration
and protecied railway companies were inserted by the Insolvency Act 1986 (Amendment)(Admi-
rflsl:ran've Receivership and Urban Regeneration etc) Order 2003 (51 2003/1832). For the defini-
tions of the various categories, see Insolvency Act 1986 Sch.2A, as amended.
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September 2003, the holder of the charge remains free to appoint an admip.
istrative receiver, and while such a receiver is in office, no administrator can be
appointed.®!

The general prohibition applies only to the appointment of administrative
receivers “of a company”. “Company” is now defined for this purpose ag 5
company registered under the Companies Act 2006.** Societies registered under
the Co-operative and Community Benefit Societies Act 2014 will fall outside this
definition, so as to escape the prohibition.™

3. THE LEGAL NATURE OF ADMINISTRATIVE RECEIVERSHIP*

The term “administrative receiver”, first introduced by the Insolvency Act 1985,
and carried forward into the Insolvency Act 1986,* is simply the statutory labe]
for the individual who was previously termed receiver and manager. Admin-
istrative receivership has long been the de facto monopoly of the accountancy
profession and requires professional skill and judgment of a high order, since it
is the task of the administrative receiver, with his team of assistants, to take over
the management of the company from the directors, with a view to trading it out
of its difficulties,?® and for that purpose to keep the company afloat, negotiate
with banks and other creditors, dispose of unprofitable sectors of the business,
eliminate unnecessary expenditure and generate income, so that in due course the
business can be sold as a going concern or hived down into a specially formed
subsidiary which can be disposed of as a clean company with assets but no

3! Insolvency Act 1986 Sch.B1 paras 17(b) and 25(c). See further below, para. 10-13

22 No definition of “company” is provided for in Ch.TV of Pt IIl of the Insolvency #ci 1986, which
containg the general prohibition on the appointment of administrative receivers (s.72A) and (he
exceptions to that prohibition (ss.72A-GA). However “administrative receivei” s defined for the
purpose of 8.72A by reference to a definition in Ch.I of Pt IIT (see s5.724 £5), 251). That definition
(in .29) refers to receivers and managers of “a company's property”. (anG “company” is defined
for the purpose of Ch.I as a “company registered under the Companies Act 2006 in England and
Wales or Scotland”. This definition, supplied by the Companies Act 2006 (Consequential

Amendments, Transitional Provisions and Savings) Order 2009/1941, Sch, 1 para.74(2), is
narrower than its predecessor (contained in s.251 of the Insolvency Act 1986): see below

fn.126.

33 As under the previous law: see Re Dairy Farmers of Great Britain Ltd [2010] Ch. 63, on whether
industrial and provident societies (now co-operative and community benefit societies) were
“companies” for the purpose of Pt Il of the Insolvency Act 1986, the relevant definition at that

time being contained in $.251 of the Insolvency Act 1986. _
3+ See generally Sandra Frisby and Malcolm Davis-White, Kerr & Hunter on Receivers and
Administrators, 19th edn (London: Sweet & Maxwell, 2010); Gavin Lightman et al, Lightman

and Moss: The Law of Administrators and Receivers of Companies, 6th edn (London: Sweet &
Maxwell, 2017): and Ian Fletcher, Law of Insolvency, 5th edn (London: Sweet & Maxwell, 2017),

Ch.14.
3 See below.

36 OFf course, this is not always possible. Sometimes the administrative receiver has no choice but.

to close the business down and dispose of the assets at the best price he can get.
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Jiabilities.”” Only a qualified insolvency practitioner can act as administrative
receiver.”

As mentioned earlier, administrative receivership is not a true collective
insolvency proceeding but remains in principle a method by which a particular
debenture-holder can enforce his security. But by statute several insolvency
features have become attached to administrative receivership, so that it is con-
sidered an insolvency proceeding even though the administrative receiver’s duty
is in principle owed only to his debenture-holder,* not to the general body of
creditors.

The administrative receiver defined

An administrative receiver is defined by s.29(2) of the Insolvency Act 1986 in the
following terms:

“(a) 2 ruceiver or manager of the whole (or substantially the whole) of a
company’s property appointed by or on behalf of the holders of any
debentures of the company secured by a charge which, as created, was
a floating charge, or by such a charge and one or more other securities;
or

a person who would be such a receiver but for the appointment of some
other person as the receiver of part of the company’s property.”

(b)

Several aspects of this definition require comment.

“The whole or substantially the whole of a company’s property”

Four questions arise in relation to this phrase: (1) What does “whole or sub-
stantially the whole™ mean? (2) As at what date is the position to be tested? (3)
What is the effect of the prior appointment of a receiver of part of the property?
_and .(4) Can an administrative receiver be appointed if another administrative
Teceiver is in post under a different debenture?

& Altematively. the business might be sold on rather more rapidly, and indeed such sale might even
be conducted on a “pre-packaged” basis (where the sale is negotiated prior to the formal
appointment of the administrative receiver and then executed on or shortly after their appoint-

., ment): see c.g. Edenwest Lid v CMS Cameron McKenna [2013] B.C.C. 152.

- " See below, para.10-25.

::: See above, para.1-39.

- And, by statute, to preferential creditors as regards assets within the scope of a floating charge.
See below, paras 10-61 et seq. i
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(1) “Whole or substantially the whole”

10-09 What matters here is not the scope of the debenture under which the receiver jg

10-10

10-11

appointed but the scope of the appointment. Debentures frequently empower the
debenture-holder to crystallise a floating charge, and to appoint a receiver, i
respect of a specific asset or part only of the assets, since this provides the
necessary security over a threatened asset or class of assets without inhibiting the
continuance of the rest of the company’s business. A receiver so appointed is not
an administrative receiver even if the debenture under which he is appointed
covers substantially the whole of the assets. It is necessary that his receivershi

should encompass substantially the whole of the assets. It is thought that this js
to be determined by reference to the total value of the company’s property, not
by reference to the number of items within the scope of the appointment. This
approach has been taken by the Victorian Supreme Court in a case on the

interpretation of the same statutory language in Australian law, the Court holding

that a creditor with a charge over 68% of the debtor’s assets by value did not have
security over “the whole or substantially the whole of a company’s assets”*

(2) As at what date?

It is clear from the wording of 5.29(2) that the time when the above requirement

has to be satisfied is the time of the receiver’s appointment. The fact that the
company acquires substantial additional assets later which happen to fall outside
the scope of the charge, and thus of the appointment, is irrelevant.

(3) Prior receiver of part of property

Limb (b) of 5.29(2) provides that the term “administrative receiver™ includes a
person who would be a receiver of the whole or substantially .ihe whole of the
company’s property but for the appointment of some other riersois as receiver of
part of the company’s property. For example, another debenture-holder may have
appointed a Law of Property Act receiver under a fixed charge of a specific
property or a receiver under a floating charge limited to a particular class of asset.
In fact, it is not unusual for floating charges to be taken over a limited class of
asset, for example, those taken to secure the financing of stock in trade for
brewers or for motor dealers, which are commonly confined to the stock in
question. Section 29(2)(b) appears to have been inserted ex abundante cautela,

e

41 Ex p. Horne re Australian Property Custodian Holdings Ltd (administrators appointed) (receivers
and managers appointed) [2010] VSC 492, affirmed on appeal [2011] VSCA 280, [25] (see also
case nole by Victoria Ferguson and Liz Saxton in (2012) 3 JIBFL 190). The 32% of remaining
propetty comprised a lerm deposit that had been excluded from the scope of the charge for
regulatory reasons.

The Legal Nature of Administrative Receivership

e

for on the view taken here the requirement that the floating charge and any other
charges together cover the whole or substantially the whole of the company’s
property relates only to the relationship between the company and the debenture-
holder,** and is thus not affected by the fact that another receiver holds part of the

property.

(4) Another administrative receiver in post

The view has been expressed that a person cannot be appointed as administrative
receiver if another administrative receiver has already been appointed.*® How-
ever, it is necessary Lo distinguish the appointment of an administrative receiver
from his exercise of management functions. It is clear that only one person, or
two or more people acting jointly under the same instrument,* can perform the
functions of an administrative receiver at any one time but that is not a reason for
denying the validity of the second appointment. All that happens is that the
second adminictrative receiver has to wait on the sidelines until the prior admin-
istrative rectivership has been completed. There is nothing unusual in this kind
of situation It is a common occurrence for a company lo go into liguidation
while ctilt in administrative receivership. In such a case, the liquidator’s statutory
pcwets in relation to the control and disposal of the assets and the management
of the company’s business for the purpose of its beneficial winding-up® are not
exercisable while an administrative receiver is in post, for so long as the
debenture-holder’s security interest in the whole of the assets subsists, it has
_priority over the claims of the general body of creditors whom the liquidator
represents. This demonstrates that there is no inherent objection to having two
office-holders in post at the same time, although only one of them can exercise
in rem management powers. As between two administrative receivers, priority
should in principle be determined by the priority of the respective debentures
under which they were appointed*®; but once the first administrative receiver has

2 See below para.10-12.

1 See Fidelis Oditah, “Lightweight Floating Charges” [1991] J.B.L. 49 at 51 et seq.; and David
Marks and Dominic Emmet, “Administrative Receivers: Questions of Identity and Double
Identity™ [1994] IB.L. 1.

* Insolvency Act 1986 5.33(2).

** Insolvency Act 1986 Sch.4.

e W‘her.e there are two floating charges each of which covers all of the assets, priority will in
principle go to the earlier, even if the later was the first to crystallise, for there is a presumption
Lhat. the freedom which a floating charge allows to a company to dispose of its assets in the
ordinary course of business does not extend to the grant of another floating charge over all of the
assets. See Re Benjamin Cope & Sons Ltd [1914] Ch. 800. The position is otherwise where the
su}:s;quent floating charge covers only part of the assets and power to create such charge in
Priority to the first floating charge was reserved to the company by the first floating charge (Re
Automatic Bottle Makers Ltd [1926] Ch. 412), However, the distinction drawn in the latter case
between a subsequent floating charge covering all of the assets and one covering only part of the
a5sets seems unnecessary; the sole question in each case should be whether the terms of the first

ﬂgaﬁng charge permit a subsequent charge to be given ranking in priority to the earlier floating
charge.
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effectively entered upon the receivership, he can only be displaced by a court
order removing the first receiver.#” While the court may be expected to give due
weight to the priority of the competing debentures, the fact that a debenture-
holder no longer has power to replace its receiver without leave of the court
shows that this is not now considered to be a matter exclusively within the private
domain, and that the court will have regard to the interests of creditors.* Can it
be said that the effect of the first security is to prevent the second security from
covering the whole or substantially the whole of the company’s property? This
calls for an emphatically negative response. Notwithstanding the infelicitous
wording of 5.29(2)(b), it is clear that 5.29(2)(a) is concerned solely with relations
between the debenture-holder and the company and is not addressed to compet-
ing security interests. All that is necessary is that, as between the debenture-
holder and the company, security which includes a floating charge is given over
substantially the whole of the company’s property. How that security ranks with
a similar security given to another creditor is irrelevant. The later interest still
covers substantially the whole of the company’s property, subject to the prior
charge. Put another way, the company’s property after giving the first charge over
all of its property is its equity of redemption, and in charging this to the second
debenture-holder the company is charging the whole of its remaining property.

This is not a mere technical question. It is important that the law should allow
concurrent appointments—even if only one can take effect in possession—for the
second chargee needs to be able to ensure that there is no interval between the
completion of the first administrative receivership and the appointment of the
second administrative receiver during which the latter appointment could be
blocked by the making of an administration order. Recognition of the validity of
the second appointment ab initio ensures a seamless progression from one
receivership to the other.

(5) An administrator in post

By contrast, it is not possible to have a concurrence of Adniinistration and
administrative receivership. It is a question of who is appcinied first. Once a
company is in administration, an administrative receiver may not be appointed.*
If, on the other hand, an administrative receiver is in office, an administrator may
not be appointed by the company or its directors,®® and an application for an

47 Insolvency Act 1986 s.45(1). _

4 That some judicial control may be necessary is demonstrated by the facts in Down.wieuf Nominees
Ltd v First City Corp [1993] A.C. 295, where a debenture-holder who appointed a receiver fpr the
sole purpose of preventing enforcement of a subsequent debenture by a receiver previously
appointed by the holder of the second debenture was held liable in damages for loss caused. See
further below, para.10-34.

“9 Insolvency Act 1986 Sch.B1 para.d43(6A).

50 Tnsolvency Act 1986 Sch.B1 para.25(c).
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administration order must normally be dismissed unless his appointor consents to
it, whether the receiver was appointed before or after the making of the applica-
tion.* Where, however, the court has and exercises power to appoint an admin-
istrator, any administrative receiver must vacate office.*®

«Appointed by or on behalf of the holders of any debentures of the
company”’

This precludes a receiver appointed by the court from being an administrative
receiver, a logical provision, for the powers of a court-appointed receiver are
limited by the terms of the order appointing him, which could be incompatible
with the powers conferred on administrative receivers by Sch.1 of the Act. This
view has been challenged by some authorities, in particular by Professor Ian
Fletcher, an eminent authority who argues that there is evidence within the Act
to indicate that court-appointed receivers were intended to fall within the ambit
of 5.29 of the'Act. Several reasons are advanced for this view, as set out in the
following passage™:

“Fro nsions intended to apply only to receivers appointed out of court refer,
wol to receivers ‘appointed by or on behalf of debenture-holders’ but to
receivers ‘appointed under powers contained in an instrument’ [citing ss.
33-38]. Section 29 appears within a group of sections under the heading
‘Preliminary and General Provisions’ and another section in this group, s. 31,
expressly provides that it has no application to a court-appointed receiver.
Furthermore if the wording of s. 29 is to be taken as excluding court appointed
receivers, then the similar wording in s. 40 of the Act could have the effect of
excluding court appointed receivers from the duty to pay preferential debts out
of the proceeds of a floating charge despite s. 40 appearing in a group of
sections under the heading ‘Provisions applicable to every receivership’.”

There are several answers to the points made above.

(1) Section 29(2)(a) defines an administrative receiver as:

1

‘... areceiver or manager of the whole (or substantially the whole)
of a company’s property appointed by or on behalf of the holders of
any debentures of the company secured by a charge which, as created,

*! Insolvency Act 1986 Sch.B1 para.39. The court is also free not to dismiss the application where
it thinks that the security is vulnerable under the avoidance provisions: para.39(b)—(d).

“* Insolvency Act 1986 Sch.B1 para.41(1).

* Fletcher, Law of Insolvency, 2017, para.14-026. See to similar effect Frisby and Davis-White
(eds), Kerr & Hunter on Receivers and Administrators, 2010, para.7-56. Cf. Lightman et al,
Lightman and Moss: The Law of Administrators and Receivers of Companies, 2014, para.29-000,
taking the same view as advanced here.

10-14




Administrative Receivership

———

was a floating charge, or by such a charge and one or more othey
securities.”

The phrase “appointed by or on behalf of the holders of any debentureg*
in 8.29(2)(a) is thus used specifically with reference to a charge which,
as created, was a floating charge. The same applies to s.40. By contrasy,
ss.31 and 33-38 cover any kind of receiver appointed under an instry-
ment, whether the instrument is a charge or another kind of instrumen
and whether or not it includes a floating charge. It is therefore perfectly
understandable that the draftsman wished to avoid carrying over the
phrase used in s5.29(2)(a) and 40 into the quite different context of ss 3|
and 33-38 and decided instead to use the phrase “appointed under
powers contained in an instrument”.

(2

—

Section 33(1), which uses the same phrase, provides that the appoint-
ment of a person as receiver “is of no effect unless it is accepted by that
person before the end of the business day next following that on which
the instrument of appointment is received by him or on his behalf”
[emphasis added]. The reference te an instrument of appointment clearly
excludes an appointment by the court.

(3) An administrative receiver is deemed to be the agent of the mortgagor,
This rule existed long before the Insolvency Act but it never applied to
a court-appointed receiver,*® and a receiver originally appointed by the
mortgagee but subsequently appointed by the court ceased to be the
agent of the mortgagor.™

(4) Under s.46(1) an administrator receiver is required, on his appointment,
to send to the company and to publish “in the prescribed manner™ .
notice of his appointment. Under 1.3.2(2)(e) of the Insolvency lules
1986, the notice is required to state “the name of the person by whom
the appointment was made”. Clearly, this is inapplicable to a court
appointment.

(5) Finally, the whole point of s.72A of the Insolvency A ¢t was to eliminate
the regime of administrative receivership except in the cases mentioned
in s5.72B—72GA. It is inconceivable that Parliament intended to allow
the regime to continue by means of an appointment by the court. That
would be the effect if a receiver appointed by the court was held to fall
within the definition of .29 (so as to be an “administrative receiver” for
the purposes of the provisions of Ch.l of Pt IIT of the Act on the

>+ Insolvency Act 1986 s.44(1)(a). 1
55 H.G. Hanbury and C.H.M. Waldock, Law of Morigages (London: Stevens and Sons, 1938),
pp.159-160.

56 Hand v Blow [1901] 2 Ch. 721, per Romer LI at 732; and Falcon Chambers, Fisher and

Lightwood’s Law of Morigage, 12th edn (London: LexisNexis Butterworths, 2008), p.28.8.
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privileges and responsibilities of administrative receivers), for s.72A
prohibits only appointments by the debenture-holder.””

It is therefore not surprising that in Re A.&C. Supplies Ltd,** Blackburne J
considered (albeit obiter) that while he had power to remove an administrative
receiver, he had no power to appoint one.

«Secured by a charge which, as created, was a floating charge, or by such
charge and one or more other charges”

Geveral points arise in connection with this element of the statutory definition.

(1) Distinction between fixed and floating charge

Professor Goode has discussed elsewhere the nature of the floating charge and
the chaiaceristics which distinguish it from a fixed charge.” The courts have
beer muich occupied with the distinction in relation to a charge over book debts
ziver. 1n favour of a bank where the chargor is required to pay the proceeds into
. bank account but is free to draw on the account as and when needed unless the
bank intervenes. This was upheld by the Court of Appeal in its controversial
decision in Re New Bullas Trading Ltd,%° a decision which the Privy Council
declined to follow in Agnew v Commissioners of Inland Revenue® on the basis
that the company’s power to utilise the proceeds was inconsistent with the nature
of a fixed charge. This is plainly correct. It has been established for well over a
century that the mere fact that the chargee has power to intervene is not sufficient
to establish the charge as a fixed charge; it is necessary both to introduce and to
operate a control mechanism which ensures that the company is not free to deal
with the proceeds as its own pending the bank’s intervention. The Privy Council
decision was followed by the House of Lords in Re Spectrum Plus Ltd.®

*" Or more precisely the holder of a qualifying floating charge, as to which see further paras 11-07
et seq,

* Re A.&C. Supplies Ltd [1998] B.C.C, 708.

** Goode and Gullifer on Commercial Law, ed. Ewan McKendrick, 5th edn (London: Penguin
Books and LexisNexis, 2016), Ch.25; and Goode and Gullifer on Legal Problems of Credit and
Security, ed. Louise Gullifer, 6th edn (London: Sweet & Maxwell, 2017), Ch.4.

% Re New Bullas Trading Lid [1994] B.CL.C. 485.

! Agnew v Commissioners of Inland Revenue [2001] 2 A.C. 710.

“ Re Spectrum Plus Ltd, National Westminster Bank Ple v Spectrum Plus Ltd [2005] 2 A.C. 680,
in which the House of Lords reversed the decision of the Court of Appeal, overruled Siebe
Gorman & Co Lid v Barclays Bank Ltd [1979] 2 Lloyd’s Rep. 142 and disapproved Re New
Bullas Trading Ltd [1994] B.C.C. 36, by which the Court of Appeal had rightly regarded itself as
bound, For detailed analyses of the Spectrum case, see Joshua Getzler and Jennifer Payne (eds),
Company Charges. Spectrum and Beyond (Oxford: Oxford University Press, 2006).
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(2) Crystallisation is irrelevant

The fact that the charge under which the receiver is appointed crystallised before
his appointment, and was therefore no longer floating, is irrelevant. What matters
is its character at the time of creation. This is in line with the definition of
“floating charge” in 5.251 of the Insolvency Act as a charge which as created wag
a floating charge.®

(3) Residual floating charge suffices

It is not necessary that the floating charge should itself cover the whole or
substantially the whole of the company’s property; it suffices that a floating
charge and one or more fixed charges together encompass such property. Because
of the advantages of a fixed charge over a floating charge in terms of priority over
subsequent security interests and the claims of preferential creditors, lenders tend
to take fixed security over as many classes of asset as possible, leaving the
floating charge to gather up the rest. This is fully compatible with s.29(2). A
vestigial (“lightweight”) floating charge is all that is needed. But if there is no
floating charge at all, the receiver will not be an administrative receiver. Accord-
ingly, there may be circumstances in which the debenture-holder would find it
convenient to argue that a charge which is described as a fixed charge is in fact
a floating charge—an argument which for other purposes he could be expected
strenuously to resist!

Where there are fixed charges as well as a floating charge, it is not necessary
that all of the charges should be comprised in the same debenture. What matters
is their aggregate effect.

(4) Susceptibility of future assets to floating charge suffices

The fact that at the time of the receiver’s appointment there ars no assets
currently within the scope of the floating charge does not prevent the receiver
from being an administrative receiver. It suffices that the floating charge has the
potential to catch after-acquired property of the company. In Re Croftbell Ltd,*
it was conceded that a receiver was not precluded from being an administrative
receiver merely because at the time of the debenture the company had no assets
(for otherwise the company could not grant a floating charge at the commence-
ment of its business when it had no assets) or all of the assets were subject to a

63 The definition is also relevant (inter alia) to the treatment of priorities between preferential debts
and those secured by a crystallised floating charge. See below, para.10-61.

 Re Croftbell Ltd [1990] B.C.L.C. 844. Vinelott I's analysis has since been endorsed by the Court
of Appeal in SAW (SW) 2010 Lid v Wilson [2018] 2 WL.R. 636.
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fixed charge. But it was contended that if the evidence showed that the company
had no intention of entering into trading transactions, so that the floating charge
served no purpose but to frustrate the appointment of an administrator by the
court,® it had to be disregarded. This contention was rejected by Vinelott J, who
held that the question of whether a debenture-holder had power to appoint an
administrative receiver could not turn on the company’s intentions at the time it
executed the debenture, for those intentions might change and future assets might
fall within the foating charge.

Appointment under fixed charge

If a debenture-holder has a floating charge and a fixed charge which together
encompass substantially the whole of the company’s property, is a receiver
appointed under the fixed charge an administrative receiver? In an unreported
decision by Vinelott J in Meadrealm Lid v Transcontinental Gulf Construction
Lid,® this(question was answered in the negative; only a receiver appointed
under a fieating charge could qualify as an administrative receiver. However, the
decizton is not easy to reconcile with the wording of .29(2), and would seem to
focus on the wrong issue. The crucial question is not the nature of the charge or
charge-element under which the receiver is appointed but the property over
which he is appointed. A receiver appointed in respect of only part of the assets
simply cannot function as an administrative receiver, for he has no in rem powers
over those assets outside the scope of his appointment and is therefore inhibited
from effectively managing the company’s business, Hence the requirement that
the receiver be appointed in respect of the whole or substantially the whole of the
company’s property. That is all that .29(2) requires. If this requirement is
satisfied, it should not matter under which element of a security package the
appointment is made. Indeed, to speak of an appointment “under a fixed charge”
is rather misleading, for it confuses the security interest with the instrument by
which the security is created and the source of the appointment with the property
to which the appointment relates. If a fixed charge covers substantially the whole
of the company’s property and there is a residual floating charge over the rest,
that should suffice. Admittedly, the continuance of the company’s business could,
in theory at least, lead to the acquisition of further substantial assets outside the
scope of the floating charge, so that the fixed charge would cease to cover
substantially the whole of the company’s property but again that would seem to
be irelevant, for as stated earlier the material time is the time of the receiver’s
appointment.

% See Insolvency Act 1986 s.9(3) (now Sch.B1 para.39). See below, para.10-26.
 Meadrealm Lid v Transcontinental Gulf Construction Lid, unreported, 29 November 1991.
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The three categories of receiver

With the enactment of the Insolvency Act 1986, there are three categories of
receiver:

(i) the administrative receiver, defined above;
(i1) the receiver of income only;
(iii) other types of receiver, for example:

(a) a receiver under a debenture creating only a fixed charge but
conferring on the receiver more extensive powers than the collec-
tion of income, for example, the power to secure repayment by
getting in and realising assets and the wide range of powers
typically contained in a security trust deed®’;

(b) areceiver under a debenture which includes a floating charge, but
does not cover all or substantially all of the company’s property,®®
whether the receiver is appointed out of court or by the court®;

(c) an all-assets receiver, or receiver and manager,’® appointed by the
court at the instance of a debenture-holder.

Receivers appointed out-of-court who are not properly characterised as admin-
istrative receivers (for example, receivers of type iii(a) or (b) above) are often
described as “LPA receivers”. The Law of Property Act 1925 makes provision
for the appointment of receivers to enforce mortgages (broadly defined)” created
by deed, where the mortgage money has become due and the mortgagee is
entitled to exercise their power of sale under the Act.”* The kind of receiver
contemplated is a receiver of income, but the Act also provides for the role of
such a receiver to be extended—either by delegation of the mortgagee’s powers,
or in the terms of the mortgage deed.” It is therefore possible for someone with
powers beyond those enjoyed by a receiver of income to be properly charac-
terised as an LPA receiver. Whether such a person is properly descritzd in this

7 This form of receivership was apparently widely used in the post-Global Financial Crisis period
in relation to non-trading companies: David Milman, “The Centinuing Institution of Receivership
and Its Relationship to Other Security Enforcement Tools and Recovery Devices in English Law”
(2009) 247 Co. LN. L.

% QOther than a receiver who would be a receiver of the whole but for the appointment of another
person as receiver of part and who is thus himself an administrative receiver.

%? For a case where a receiver of a particular property was appointed by the court on the application
of the mortgagee even though there was an administrator in post, see Sinai Securities Lid v
Hooper [2004] B.C.C. 973.

7 Asin Parsons v Sovereign Bank of Canada [1913] A.C. 160; and Reid v Explosives Co Ltd (1887)
19 Q.B.D. 264.

7t Law of Property Act 1925 s.205(1)(xvi).

7 Law of Property Act 1925 ss.101(1)(iii), 109(1). The requirement that the power of sale must
have become exercisable can be telaxed by the terms of the deed: s.101(3); Frisby and Davis-
White, Kerr & Hunter on Receivers and Administrators, 2010, paras 19-2 and 19-5.

7 Law of Property Act 1925 ss.109(3), 101(3).
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way, rather than as some other form of non-administrative receiver, will depend
on whether the appointment is made in reliance on the provisions of the Act. Not
much may turn on this distinction, however: certainly the provisions of the
Insolvency Act 1986 that govern the appointment of non-administrative receivers
do not distinguish between LPA and non-LPA receivers.”

The more important distinction is between administrative receivers and other
forms of receivers. The Insolvency Act 1986 gave administrative receivers
privileges not enjoyed by other forms of receiver, but also subjected them to
additional burdens (for example, in relation to eligibility to act as an admin-
istrative receiver)”® and duties. The Enterprise Act 2002 reforms targeted only
administrative receivership, leaving other forms of receivership unaffected. The
rest of this chapter is confined to the administrative receiver.

Mode of appointment

A receiver is-(nly an administrative receiver if he is appointed out of court by the
debenture-helder.

Aviministrative receiver compared with other types of receiver

An administrative receiver has a number of characteristics which mark him out
from other types of receiver.

(i) An administrative receiver is deemed to be the company’s agent unless
and until it goes into liquidation,”® and the same is true of a Law of
Property Act receiver.”” One consequence of this is that such a receiver
will not normally be subject to a third-party costs order in respect of
costs incurred in unsuccessful litigation instituted in the name of the
company, because the receiver is not a third party; his position is in this
respect analogous to that of directors.”™ A receiver appointed by a
debenture-holder in relation to part only of a company’s property is the

7 ie. s5.28-41. Sections 33-38 apply to appointments made “under powers contained in an
instrument”, but s.29(2) provides that any reference in the Act to such appointments includes an
appointment made under powers which, by virtue of any enactment, are implied in and have effect
as if contained in an instrument. This would include LPA receivership: see above, text to fn.4.

S Below para.10-25.

® Insolvency Act 1986 s.44(1).

" Law of Property Act 1925 5.109(2).

"8 Dolphin Quays Developments Lid v Mills [2008] 1 W.L.R. 1829. The analogy with the board of
directors is a very limited one, for the reason that the administrative receiver’s agency has many
“peculiar incidents™: Edenwest Ltd v CMS Cameron McKenna [2013] B.C.C. 152, at [62]-[63]
and [75], see further below para.10-24.
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agent of the debenture-holder who appoints him unless the debentyre
provides otherwise,” as it almost invariably will.

(ii) The appointment of an administrative receiver usually prevents the
making of an administration order.®® This is not true of other recejy.
ers.

(iii) An administrative receiver is an office-holder for the purpose of certain
provisions of the Insolvency Act,® and the Company Directors Dig-
qualification Act,®® with attendant powers, duties and privileges which
are not necessarily possessed by other receivers.

(iv) The powers conferred on the administrative receiver by the debenture-
holder are deemed to include those set out in Sch.1 to the Insolvency
Act; in the case of other receivers, such powers must be conferred by
the terms of the debenture itself.

(v) Only a receiver who is an administrative receiver can apply for an
order under .43 of the Insolvency Act to dispose of property charged
to another creditor.

(vi) An administrative receiver is required to obtain a statement of affairs
from the officers of the company, and to send a report to the registrar
of companies®; other types of receiver are merely required to file
accounts.

(vii) An administrative receiver may be removed only by the court®; a
receiver who is not an administrative receiver may be removed by the
debenture-holder who appointed him, if the debenture so provides.

(viii) An administrative receiver cannot be appointed during the period 1a
which the company is in administration®*; no such restriction apph=s o
the appointment of other types of receiver, although they wouid be
powerless to act until the administration order hac- been dis-
charged.®®

™ Re Vimbos Ltd [1900] 1 Ch. 470; and Deyes v Wood [1911] 1 K.B, 806.

% See below, para.10-26.

8! Insolvency Act 1986 s5.233(1) (ef. s.233A), 234(1) and 236. The administrative receiver is also
subject to a duty to co-operate with a liquidator appointed to the company: Insolvency Act 1986
5.235(3)(e).

%2 Company Directors Disqualification Act 1986 5.7(3).

** Insolvency Act 1986 ss.47 and 48, as to which see below, para.10-67.

* Insolvency Act 1986 s.45(1). Prior to the Insolvency Act 19835, it was for the debenture-holder to
remove a receiver and appoint another in his place, if so empowered by the debenture,

# Insolvency Act 1986 Sch.B1 para.43(6A).

¥ Because of the restrictions imposed on the enforcement of security, the repossession of goods and
the commencement or continuance of proceedings (Insolvency Act 1986 Sch.B1 para.43) and the
fact that the management of the business is placed under the conirol of the administrator
(Insolvency Act 1986 Sch.B1 paras 59, 60, 64(1) and Sch.1).
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(ix) An administrative receiver must vacate office on the making of an
administration order®”; other types of receiver need vacate office only
on being required to do so by the administrator.®®

(x) The acts of an administrative receiver are valid notwithstanding any
defect in his appointment®; there is no similar rule for ordinary
receivers.

These differences reflect the fact that the administrative receiver takes over
substantially the whole of the company’s assets and manages the business, so that
he is treated in much the same way as an office-holder in a collective insolvency
proceeding such as administration or liquidation.

The multi-faceted character of administrative receivership

To define an administrative receiver is simple, because the Insolvency Act itself
provides ug with a definition. It is much more difficult to identify the legal
essence~of  administrative receivership. This is because the administrative
receiver 1as two sets of powers and owes duties to two different parties, in
censeruence of which he does not fit readily into any identified mould.*® The first
ser of powers relates to the possession, management and realisation of the
security. These powers are exercised in right of the debenture-holder and, being
given for the enforcement of the debenture-holder’s rights in rem, are unaffected
by the company’s liquidation. The second set of powers, conferred by the
company through the execution of the debenture and exercised by the receiver as
agent of the company, enables him to conclude contracts in the name of the
company, thus committing it to further liabilities, and to engage and dismiss staff
and generally run the business. The agency powers come to an end on the
winding-up of the company except to the extent to which their exercise is
ancillary to the enforcement of the security.”

In his legal relationships the administrative receiver, like the Roman God
Janus, faces two ways. He owes a limited duty of care to the company as its
deemed agent®® and a separate duty of care to the debenture-holder who
appointed him,” yet at the same time he possesses a high degree of autonomy.
His agency for the company is of a peculiar kind, since it exists primarily for the
protection and enhancement of the debenture-holder’s security. Accordingly the

¥ Insolvency Act 1986 Sch.B1 para 41(1).

% Insolvency Act 1986 Sch.B1 para.41(2); Re Fivestar Properties Ltd [2015] EWHC 2782 (Ch),
[2016] 1 W.L.R. 1104, at [3]-[4]. Presumably a court-appointed receiver of all of the company’s
assets remains in office unless and until the court orders otherwise.

* Insolvency Act 1986 5.232.

% See below.

! See below, para.10-68,

2 As to the source and extent of this duty, see below, para.10-48.

* See below, para.10-48.
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company has no power either to terminate the agency or to control its deemeg
agent as to the manner in which he performs his duties. Further, his obligationg
to the company are subordinated to his duties to his debenture-holder, so tha
even if his acts cause damage to the company’s interests, he incurs no liability gq
long as what he did was for the proper protection of the debenture-holder and he
did not needlessly damage the company’s business.”* In addition, his deemeqd
agency for the company largely protects his debenture-holder from responsibility
for his acts or omissions.®

On the other hand, the administrative receiver is not at the beck and call of the
debenture-holder. To the contrary, the debenture-holder has no right to give
directions to the receiver in the conduct of his receivership; indeed, if the
debenture-holder does so, he risks being held liable for any improper acts or
omissions of the receiver, who will then be treated as his agent.s The independ-
ence of the administrative receiver is reinforced by the fact that he can now only
be removed by order of the court.”” He is also required by statute to ensure that
where the free assets of the company are insufficient to pay preferential creditors,
any shortfall is made good from property subject to a floating charge in priority
to the claims of the chargee.*®

So the administrative receiver is a protean character, changing his colour,
shape and function according to circumstances. He can best be described as an
independent contractor whose primary responsibility is to protect the interests of
his appointor but who also owes a duty to his deemed principal, the company, to
refrain from conduct which needlessly damages its business or goodwill, and a
separate duty, by statute, to observe the priority given to preferential creditors
over claims secured by a floating charge. Since this is the only kind of receiver
discussed below, we shall for brevity refer to him hereafter simply as “the
receiver”. The precise nature of the agency power and its relationship with the
exercise of security rights on behalf of the debenture-holder are exarmin=u
below.

4. APPOINTING THE RECEIVER OUT OF C(3URT

Who can be appointed

10-25 A person can be appointed a receiver of a company only if qualified to act as an

insolvency practitioner in relation to the company.'® This means that he must be

** See below, para.10-49,

% Insolvency Act 1986 s.44(1)(a).

 See below, para.10-77.

7 Insolvency Act 1986 s.45(1).

% See para.10-61.

" See para.10-48.

190 [nsolvency Act 1986 5,230(2). But the fact that a receiver is appointed who is not qualified does
not affect the validity of his acts (Insolvency Act 1986 5.232).
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qualiﬁed both generally and in relation to the company itself. A qualified
insolvency practitioner is a person authorised by a recognised professional
body'®! to act as an insolvency practitioner for companies.'??

Only an individual can be a qualified insolvency practitioner.'™® Moreover, a
person cannot be appointed who is an undischarged bankrupt, a person to whom
a moratorium period under a debt relief order applies, a person who is subject to
an in-force bankruptcy or debt restrictions order, a person subject to a dis-
qualification order or undertaking under the Company Directors Disqualification
Act 1986 or a person that lacks capacity within the meaning of the Mental
Capacity Act 2005.'%* Even if otherwise qualified, an insolvency practitioner
cannot act as receiver of a company until he has furnished appropriate security
for the proper performance of his functions,'® as where he is covered by a bond,
whether in relation to his practice generally or in relation to a particular
receivership.

Grounds for wppointment

The Insolvency Act is silent as to the grounds on which a receiver may be
appointed out of court. Although a chargee under a charge by deed has certain
impited powers under s.101 of the Law of Property Act 1925 to appoint a
raceiver of income, this power will be exercisable only when the chargee has
become entitled to exercise its power of sale, unless the deed provides other-
wise.'?® The well-drawn debenture should therefore provide for every event on
which the appointment of a receiver may be desired. There is no implied power
to appoint a receiver merely because the security is in jeopardy.'®” A purported
appointment will not, of course, be effective if the debenture under which the
appointment is made is invalid. In addition, it is necessary that any conditions for
making the appointment which are specified in the debenture are either satisfied
at the time of the receiver’s acceptance of the appointment'®® or are waived by

19! Tnsolvency Act 55.390(2) (as substituted by Deregulation Act 2015) and 390A. As to who is a
recognised professional body, see Insolvency Act 1986 s.391 (as substituted by the Deregulation
Act 2015), the Insolvency Practitioners (Recognised Professional Bodies) Order 1986 (SI
1986/1764), and above, para.1-31.

192 Under the rules introduced by the Deregulation Act 2015, it is now possible for insolvency
practitioners to be qualified to act only in relation to companies, or only in relation to individuals,
or in relation to both: Insolvency Act 1986 s.390A.

%% [nsolvency Act 1986 5.390(1).

% Insolvency Act 1986 5.390(4)—(5).

'% Insolvency Act 1986 5.390(3).

'8 Law of Property Act 1925 $5.109(1) and 101(3), discussed above fn.72.

"7 Cryne v Barclays Bank Plc [1987] B.C.L.C. 548. The court has power to appoint a receiver “in
all cases in which it appears to the court to be just and convenient to do so” (Supreme Court Act
1981 5.37(1)), and it is a well-established ground for appointment that the security is in jeopardy
(Supreme Court Act 1981 s.37(1)).

'%% 1t is this, rather than the time of making the appointment, that is the relevant time (R.A. Cripps
& Son v Wickenden [1973] 1 W.L.R. 944, per Goff J at 953-954).
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the directors under the terms of the debenture, failing which the appointment wil]
be a nullity. So an appointment made on the basis of a premature or otherwige
invalid demand is of no effect.'® However, an appointment made on an invalig
ground is effective if at the time of the receiver’s acceptance of the appoint-
ment''® a valid ground of appointment existed.''' The appointment:

(i) may be made despite the filing of an application for an administration
order''?;

7

(i) may not be made during the currency of an administration order!'3;

(iif) if made before such an order, is displaced by the order, upon the making
of which the administrative receiver must vacate office!!*:

(iv) prevents the making of an administration order except:

(a) by the consent of the person by whom or on whose behalf the
receiver was appointed; or

(b) where, if an administration order were made, any security by
virtue of which the receiver was appointed would be liable to be
released or discharged as a transaction at an undervalue or a
preference or liable to be avoided under s.245 of the Insolvency
Act as a floating charge given for past value by an insolvent
company.'’?

The phrase “would be liable to be released or discharged” presumably means
that the court must be satisfied on the evidence before it, which may well be
incomplete, that on a balance of probabilities the conditions in which a court
could exercise its powers of release or discharge or in which the floating charg=
would be rendered void would be fulfilled if an administration order were i2en
made, whether or not the court would be likely to exercise its poweis 11 the
particular circumstances. Such a ruling is, of course, operative solely for the
purpose of making an administration order and does not constitute 4 res judicata
preventing the debenture-holder from contending in subseaueut proceedings

under s5.238-240 or 245 that the debenture is not liable to be avoided under those
sections.

1% See below, para.10-30.

1 See fn.108 above.

! See, e.g. Byblos Bank SAL v Al-Khudhairy [1987] B.C.L.C. 232, applied in Re Brampton Manor
(Leisure) Ltd v McLean [2007] B.C.C. 640.

"% Insolvency Act 1986 Sch.B1 para.39.

2 Insolvency Act 1986 Sch.BI para.43(6A).

'* Insolvency Act 1986 Sch.B1 para.41(1).

15 Insolvency Act 1986 Sch.BI para.39. See generally Ch.13 as to these grounds of avoidance.
Potential invalidity of the security for non-registration is not designated as an event enabling an
administration order to be made, since this can be cured by registration out of time with leave of

the court prior to the initiation of steps for the winding-up of the company. See Companies Act
2006 5.873.
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Blocking an administration order

The effect of the Insolvency Act is that an administrative receiver and an
administrator cannot be in post at the same time. 116 The reason for such a rule is
obvious: since both are given the widest powers of management but .represcnt
different interests, it is not possible for their functions to ].36. exercised con-
currently. Subject to the provisions of para.39(1) of Sch.B] . it is the first to be
appointed who prevails. A debenture-holder whose security 1s not vulneiablclto
avoidance thus has power to block an administration by appointing an,admm—
istrative receiver, and he may do this at any time prior to thel company’s entry
into administration, whether or not an application for an administration order has
already been made."'” It therefore behoves the debenmre-holdlcr to keep a
watchful eye to ensure that he does not overlook such an apphcghon. He is
helped in this regard by an entitlement to be warned Lh?t an apphcatl(_)n has be_en
made: para.12(2) of Sch.B1 requires notice of the application to bel given to l1l1m
a5 soon as reasonably practicable,''® thus enabling him to appoint an adn‘utlr
istrative receiver where entitled to do so, or to intervene and apply to have .h.lS
own nomines appointed as administrator.!'® Non-compliance with this require-
ment shouid not render the order a nullity,'® though it might form the bas‘1s fer
an appication to set the order aside. The position is apparentlyl 9therw1se in
\=lation to out-of-court appointments: an appointment of an administrator ogt—
st-court by a junior debenture-holder without giving prior notice!?! tg a senior
debenture-holder entitled to appoint their own administrator or an administrative
receiver renders the appointment a nullity.'*?

Conditions of a valid appointment by the debenture-holder

In order for the debenture-holder’s appointment of a receiver to be valid, seven
conditions must be fulfilled:

(i) The company is not in administration.'**

116 Tnsolvency Act 1986 Sch.B1 paras [7(b), 25(c), 39, 41(1) and 4_3(_6A). o

17 Ingolvency Act 1986 Sch.Bl paras 39(2) and, as (o the position after the company is in
administration, 43(6A).

U8 Tnsolvency Act 1986 Sch.B1 para.12(2), and see Insolvency Rules 2016 r.3.8 and Sch.4(3).

19 Tngolvency Act 1986 Sch.BI para.36. _ .

120 This is a question of statutory construction, to be answered by asking whether lil”arhament can
fairly be taken to have intended “total invalidity” (o be the consequence: Re Soneji [2006] 1 AC
340 at [15]; Re Bezier Acquisitions [2012] All ER. (Comm) 322 at [19]-{20].

2! As required by Sch.B1 para.15. ‘ _

122 po Fco Link Resources Lid [2012] BCC 731. See also Adjei v Law for All [2011] BCC 963, in
which a failure to give notice of intention to appoint an administrator to flcha.rge holdf_:r enfitled
to notice under Sch.B1 para.26(1) was assumed to invalidate the appointment, Norris J over-
coming this result by making an administration order with retrospective effect.

2% See above para.10-13.
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(ii) The security under which the receiver is appointed is valid. The appoint.
ment will be void ab initio if:

(a) the company is already in winding-up, or goes into winding-up,
and the security was registrable but not registered'** or is set aside
by the court under s.241 or rendered void by 5.245 of the Insol-
vency Act or as a post-petition disposition not sanctioned by (he
court'?; or

(b) the company is a foreign company, as opposed to one registered
under the Companies Act 2006.'2¢

If the company is not in winding-up when the receiver is appointed, the
fact that the security is potentially void or voidable does not at that time
affect the validity of the appointment but subsequent avoidance of the
security nullifies the appointment retrospectively unless, in the case of
an order for release or discharge of the security, the court exercises what
appears to be a power to set aside the security as from the date of its
order, without retrospective effect.'*’

(iii) The obligations secured by the debenture arise from a valid contract,
Hence, a receiver appointed under a valid debenture because of default
in payment of sums payable under an invalid guarantee secured by the
debenture is not validly appointed.'?®

(iv) The power to appoint a receiver has become exercisable under the terms
of the debenture.'*

(v) The appointment has been made by the person'*" and in the manner!'?!
authorised by the debenture.

(vi) The person appointed is qualified to act.'*

** Companies Act 2000 5.874.

123 Insolvency Act 1986 5.127 (see para.13—121); and Re Goldburg (No.2) [19127 L K B. 606, which

concerned comparable provisions under the then Bankruptcy Act by whici. the trastee’s title to the

bankrupt’s estate related back to the act of bankruptcy on which the acjudication order was

made.

This results from the new definition of company introduced by the Companies Act 2006

(Consequential Amendments, Transitional Provisions and Savings) Order 2009, SI 2009/1941.

See Gabriel Moss, Nick Segal and Ian Fletcher, “A Very ‘Consequential’ Amendment: No More

Administrative Receivers for Foreign Companies™ (2010) 23(4) Ins. Int. 1. There is a somewhat

different position in administration, where a foreign company may be put into administration if

it is incorporated in an EEA state or if, although not so incorporated, it has its centre of main

interests in an EEA state other than Denmark.

127 See below, para.10-32.

128 Ford & Carter Ltd v Midland Bank Ltd (1979) 129 N.L.J. 543,

122 See above and, in the case of an appointment made after failure to comply with a demand for
payment, below, paras 10-29 et seq.

%9 Harris & Lewine Pty Ltd (in liquidation) v Harris & Lewin (Agents) (1975) A.CL.C. 28 at
279,

U R. Jaffe Ltd (in liquidation) v Jaffe (No.2) [1932] N.ZL.R. 195.

'32 Under 5.390 of the Insolvency Act 1986; see above, para.10-25.
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(vii) The debenture-holder is not estopped from making the appointment. A
promissory estoppel will only arise where there has been a clear and
unequivocal statement by the debenture-holder that is relied upon by the
debtor to its detriment,***

Where these conditions are satisfied, the appointment of the receiver will be a
valid appointment. Good faith in the making of an appointment does not appear
to be a prerequisite of its validity but if an appointment is made in bad faith the
debenture-holder will be liable for any loss thereby caused to the company.'**
The fact that the company is in liquidation is not a bar to the appointment of a
receiver,® and it is not necessary to obtain either the consent of the liquidator
or the leave of the court to such an appointment. However, as the liquidator is an
officer of the court the receiver cannot take possession of any assets within the
liquidator’s control except with his consent or by leave of the court, to which the
receiver is entitled as a matter of right.'*¢

The acts of an individual as administrative receiver are valid notwithstanding
any defect in.fic appointment, nomination or qualifications,"*” but the section is
confined to defects in form or procedure and cannot be invoked where the
receiver hes never been validly appointed at all.'*®

The demand for payment

One of the most common grounds on which a receiver is appointed pursuant to
powers conferred by the debenture is non-compliance with a demand for pay-
ment, An appointment made on the basis of a premature or otherwise invalid
demand is of no effect. Two questions then arise: what constitutes a valid demand
for payment? And what time must the debenture-holder allow the company to
satisfy the demand?

The validity of the demand
On this question, the authorities establish the following propositions:
(i) Unless otherwise provided by the debenture itself, the demand is valid

if calling merely for payment of “all moneys due” without specifying
the amount."® The commercial necessity of allowing the creditor to

3 Closegate Hotel Development (Durham) Lid v Mclean [2014] Bus. L.R. 405, rejecting a claim
that a floating charge holder was estopped from appointing an administrator.

'* See below, para.10-34, as to examples of bad faith.

%5 Re Pound & Hutchins (1889) 2 Ch.D. 402,

%6 Re Potters Oils Ltd (No.2) [1986] 1 W.L.R. 201 at 206; and Pound & Huichins, above.

7 Insolvency Act 1986 5.232.

1% See below, para.10-32,

Y Bank of Bareda v Panessar [1987] Ch, 335; and Bunbury Foods Pty Ltd v National Bank of

Australasia Lid (1984) 51 A.L.R. 609,
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make a general demand in this way without stating the amount due wag
well put by the High Court of Australia in Bunbury Foods Pty Lid y
National Bank of Australasia Lid.'*°

* ... to require the creditor in all cases to specify the amount of the
debt may operate to impose an onerous burden upon him. Some
accounts may be so complex and so constantly changing that it ig
difficult at any given time to ascertain or to assert the precise amoung
that is due and payable. Indeed, the ascertainment of the amount may
in some instances require the resolution over time of complex issues of
fact and law. Yet, in order to preserve the value to the creditor of his
security, he may need to call up the debt as a matter of urgency. It is of
some materiality to note that it is not essential to the validity of a notice
calling up the debt that it correctly states the amount of the debt . .
There is little point in requiring that the notice should state the amount
if the correctness of the amount is not essential to the validity of the
notice. In this situation insistence on the requirement may result in
creditors taking insufficient care in stating the amount of the debt,
thereby contributing to confusion on the part of debtors.”!#!

(i1) A demand is not normally rendered invalid because it is for more than
the amount due."** An understatement of the amount due clearly does
not prejudice the debtor company, and this is usually true of an
overstatement, since in most cases the debtor is manifestly unable to
pay even the lower, correct, amount. The principle established in
relation to the enforcement of mortgages is that the making of an
excessive demand by the mortgagee does not dispense with the duty ¢f
the mortgagor to tender that which is actually due.'** However, there
may be exceptional cases where this is not so. One possible. casc is
where the debtor company has been led by the creditor to helicve that
a tender below the excessive amount demanded will-be: rejected,
although even here it might be said that the company shau'a still tender
what is actually due. Another is where the compary 15 dependent on
the creditor for information as to the amount due—as where it is a
surety for future advances from time to time made to the principal
debtor—and the company would have been able to pay the sum
actually due if it had known what it was but is unable to pay an amount

demanded by the creditor which is grossly in excess of the indebted-
ness.

M0 Bunbury Foods, above fn.139,

U Bunbury Foods, above, fn.139, at 619.

M2 Bunbury Foods, above fn.139, and cases there cited.

"3 Campbeil v Commercial Banking Co of Sydney (1879) 40 L.T. 137; and Clyde Properties Ltd v
Tasker [1970] NZ.L.R. 754.
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(iii) A demand is invalid if what is claimed is not due at all.'"** But if the
receiver was appointed by the debenture-holder at the invitation of the
board of the company and that invitation was extended in the mistaken
belief that grounds had occurred entitling the debenture-holder to make
the appointment, the company cannot treat the receiver as a trespasser
for the period during which he is in possession of the assets prior to
being required by the company to withdraw after their discovery of the
mistake.'

(iv) If. following an excessive demand, the company tenders the amount
actually due, the subsequent appointment of a receiver will be invalid,
since ex hypothesi there is no default.

(v) The company is entitled only to such time as is reasonable to imple-
ment the mechanics of payment,** but is not entitled to an opportunity
fo raise the finance required.'” In this respect, the English rule is
stricter than that applied in Canada.'*® In Canada there is at least one
decision in which it has been held that the duty to give reasonable
nctice is not merely a presumptive rule of construction of the security
instrument but is founded on the twin concepts of public policy and
unconscionability and cannot be waived.' It is fair to say that the
doctrine of unconscionability has been developed in Canada into a
major instrument for controlling contract terms in a way that goes well
beyond English law, which continues to attach great importance to
predictability in the legal outcome of commercial disputes.'*

144 Jaffe v Premier Motors Lid [1970] N.ZL.R. 146.

“5 Ford and Carter, cited above fn.128.

145 Preyiously, the length of time needed may have depended on whether the demand is made during
or outside banking hours (Sheppard & Cooper Lid v TSB Bank Plc (No.2) [1996] B.C.C. 965, per
Blackburne I at 969), but in modern banking practice payments can usually be effected speedily
by electronic means in and outside of banking hours.

47 Cripps (Pharmaceuticals) Lid v Wickenden [1973] 2 All ER. 606; and Bank of Baroda, cited
above f.139, where in both cases the time elapsing between service of the demand and the
appointment of the receiver was approximately one hour and Goff J in the former case was
prepared to accept that even minutes would be sufficient if the company was unable to pay.

8 Ronald Elwyn Lister Ltd v Dunlop Canada Lid (1982) 135 DL.R. (3d) 1. Australian law is
sometimes said to be similarly generous, given the High Court’s statement in Bunbury Foods
(fn.139) that “a debtor required to pay a debt payable on demand must be allowed a reasonable
time to meet the demand”, but subsequent cases have interpreted this decision as no more
generous than the mechanics of payment test: see e.g. Parras Holdings Pty Ltd v Commonwealih
Bank of Australia [1998] FCA 682; Lightman and Moss: The Law of Administrators and
Receivers of Companies, 2017, para.7-035.

“> Waldron v Royal Bank of Canada [1991] 4 W.W.R. 289 (British Columbia Court of’ Appeal).
Section 244 of the Canadian Bankruptcy and Insolvency Act 1992 now requires the creditor o
give the debtor 10 days’ notice before enforcing the security.

15 In Sheppard & Cooper Lid v TSB Bank Ple [1996] B.C.C. 653, the Court of Appeal hinted that
the demand point might need review, recognising its importance in a number of Commonwealth
jurisdictions as well as English decisions on it. See the judgment of Sir John Balcombe at
658.
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(vi) If the debtor company clearly could not have met the demand in any

event, the shortness of time between demand and payment is irrele-
vant.”!

(vii) Where the company is a surety, if is a question of construction whether
the debenture-holder has to make demand on the principal debtor gg
well as on the company.'>*

Conditional appointment

The debenture-holder may execute an instrument of appointment of the intended
receiver in advance, and the receiver may accept the intended appointment in
advance, under an instrument of appointment to take effect after default and
demand for payment,'** subject to 5.33 of the Insolvency Act.'** Accordingly, it
is not an objection to the validity of the appointment that the receiver has the
instrument in his hands before demand has been made. The common practice of
making appointments in this way reflects the perceived need to have the receiver
in possession as scon as possible after demand in order to preserve the assets and
reduce the risk of their removal.

Effect of defective or invalid appointment

Under 5.232 of the Insolvency Act, the acts of an individual as receiver are valid
notwithstanding any defect in his appointment, nomination or qualifications. But
in relation to the appointment or nomination, the section is confined to defects in
form or procedure and-does not validate acts done by one who was appoinier!
under an invalid security or when the power of appointment had not become
exercisable or who has acted without being appointed at all or when dis-
qualified."® In cases outside s.232, a receiver who acts when wot validly
appointed is liable to the company in damages for trespass or comvaicion, where

! Cripps (Pharmaceuticals), cited above fn.147; Bank of Baroda, cited above f.139; and Sheppard
& Cooper (No.2), ciled above fn.146, where the interval between the demand and the appointment
was no more than an hour but the company had made it clear that it was unable to pay.

192 See, e.g. DFC Financial Services Ltd v Coffey [1991] B.C.C. 218, where the Privy Council, taking
a different view on the construction point from the Court of Appeal of New Zealand, held that the
debenture-holder was entitled to proceed direcily against the surety as if it was a primary obligor
without first making demand on the principal debtor as well.

5% Cripps (Pharmaceuticals), cited above fn.147; and Windsor Refrigerator Co v Branch Nominees
Ltd [1961] Ch. 375.

!5+ See below, para.10-35,

155 Morris v Kanssen [1946] A.C. 549, a decision on a comparable provision in the Companies Act
1929 5.143 and Table A, applied by analogy by Lord Hoffmann in OBG v Allen [2008] A.C. | at
[90]-[91]. The decision in Re Blights Builders Ltd [2007] BCC 712 to use the equivalent statutory
provision for administrators (Sch. Bl para.104) (o validate the acts of an administrator invalidly
appointed appears incorrect.
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the elements of these torts are satisfied,'*¢ or alternatively as constructive trustee
of assets coming into his hands.'*’

The company can ratify a defective or invalid appointment and may be
estopped from disputing the validity of the appointment if with knowledge of its
invalidity the company proceeds to deal with the receiver on the footing that he
was validly appointed.'® In the absence of such ratification or estoppel, an
appointment made before the right to appoint was exercisable is not cured by
subsequent accrual of the right to appoint, nor can a second appointment be
validly made until the appointor has remedied his wrongdoing by restoring the
company to possession of its assets and renewing his demand.'*

At common law, the invalidity of a receiver’s appointment does not convert
him into the agent of the debenture-holder who appointed him,'® so that the
debenture-holder is not in principle responsible for the receiver’s acts or omis-
sions. ¢! However, by s.34 of the Insolvency Act, the appointee may now ask the
court for an order requiring the debenture-holder to indemnify him against any
legal liability ke has incurred solely by reason of the invalidity of the appoint-
ment. In practice, such indemnities are commonly exacted by receivers as a
conditioni ¢£-accepting appointment.

points to check before accepting an appointment

It follows from what has been said above that before accepting appointment as
receiver the intended appointee should satisfy himself as far as possible that the
security was duly registered and appears otherwise unimpeachable, that the
instrument of appointment was signed by those empowered to sign it and that the
appointment appears to be valid in other respects, and should wherever possible
obtain an indemnity against the consequences of an invalid appointment.'®*

156 There cannot be conversion of a chose in action, such as contractual rights (0BG Lid v Allan,
cited above, Lord Nicholls and Baroness Hale dissenting on this point). The claimant may have
a claim in tort for inducing a breach or for causing harm by unlawful means (OBG Lid v
Allan).

57 Rolled Steel Products (Holdings) Lid v British Steel Corp [1986] Ch. 246.

'8 Bank of Baroda, cited above fn.139. See also above, para.10-30, as to the effect of inviting the
debenture-holder to make the appointment in the mistaken belief that the debenture-holder had
become entitled to do so. A similar estoppel applies where there is acquiescence in the appoint-
ment of an administrator. See below, para.l1-46.

"% Cripps (Pharmaceuticals), cited above fn.147, per Goff LJ at 618.

' Bank of Baroda, cited above fn.139.

'8! Bank of Baroda.

182 These are not, of course, the only matters he will need to consider. Others include the sufficiency
of the assets to meet his remuneration and expenses, the fact that the company is or is likely to
go into liquidation (thus bringing an end to the receiver’s agency powers) and the adequacy of his
own professional expertise. See generally Lightman and Moss: The Law of Adminisirators and
Receivers of Companies, 2017, para 7-030.
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Must the debenture-holder consider the company’s interests when
appointing a receiver?

The debenture-holder is entitled to prefer his own interests to those of the
company in making the appointment, for his position is inherently adverse to that
of the company, and it is a general principle of mortgage law that a mortgagee is
entitled to subordinate the debtor’s interest to his own, so long as he is acting in
good faith.’* Accordingly, the debenture-holder owes no general duty to the
company to refrain from appointing a receiver merely because this would cause
damage to the company,'® unless he acts in bad faith,'sS for example, by
appointing a receiver solely'®® for the purpose of disrupting an existing receiver-
ship under a subsequent debenture and preventing its enforcement'®” or mali-
ciously with a view to damaging the company or another creditor. He does,
however, have a duty not to appoint a person whom he has reasonable grounds
for believing is incompetent'®® or not qualified to act as an insolvency practitio-
ner. There must, it is thought, be a strong presumption that a person who is
legally qualified to act possesses the necessary competence and accordingly that
a belief in his competence is reasonable.

When the appointment takes effect

The appointment is of no effect until it is accepted by the appointee before the
end of the business day next following that on which the instrument of appoint-
ment is received by him or on his behalf but subject to this it is deemed to be
made when the instrument of appointment is so received.'® It is not entirely clear
from the statutory provisions whether failure to accept the appointment renders
it retrospectively void or merely terminates it on expiry of the time allowed t
acceptance. The words “is of no effect” rather than “ceases to have =itect”
suggest that the former is the proper interpretation. At first sight, the point
appears to be relevant to the validity of the appointee’s acts in the peiiod between

'9% Shamji v Johnson Matthey Bankers Lid [1991] B.C.L.C. 36; and Cuckmere Brick Co Ltd v Mutual
Finance Ltd [1971] Ch. 949, per Salmon LJ at 965,

'%+ Shamyji, cited above; and Re Potters Oils Ltd (No.2) [1986] 1 W.L.R. 201.

9% Shamji, cited above fn.163; and Re Potters Oils Ltd (No.2) [1986] 1| W.L.R. 201; and see also
Horn v Commercial Acceptances Lid [2011] EWHC 1757 (Ch) at [72]-[77] (noted in Lightman
and Moss, 2017, para.13-009) clarifying that proof of dishonesty is not a prerequisite to a finding
of bad faith.

198 See Cukurova Finance International Ltd v Alfa Telecom Turkey (Nos 3 to 5) [2016] AC 923 at
[78]: “the Board considers that if a chargee enforces his security for the proper purpose of
satislying the debt, the mere fact that he may have additional purposes, however significant,
which are collateral to that object, cannot vitiate the enforcement of his security”,

‘7 Downsview Nominees Ltd v First City Corp [1993] A.C. 295.

'8 See Shamyji, cited above fn.163.

%% Insolvency Act 1986 5.33. To save time, the instrument of appointment may be executed in
advance of default and given to the intended receiver to become effective by his acceptance of it
after demand and default,
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receipt of the instrument of appointment and expiry of the time allowed for his
acceptance of it. But this possibility is more apparent than real, because no
formality is prescribed for acceptance, which may be in writing, by word of
mouth or even by conduct,'7 so that it is difficult to envisage a situation in which
the appointee could act as receiver without thereby accepting the appoi_ntment
and perfecting his status. What is clear is that acceptance of the appointment
within the time laid down operates retrospectively to the date of receipt of the
instrument of appointment.

5. EFFECT OF THE APPOINTMENT

General effects
The appointment of a receiver:

(i) crystailises a floating charge, if this has not already crystallised;
(ii) sually prevents the making of an administration order'’!;

(i1} suspends the directors’ powers of management as regards assets com-

prised in the security and the general conduct of the business'’?;

(iv) terminates those contracts of employment which are incompatible with
the administrative receiver’s management powers—a question which
depends not so much on the designation of the office held by the
employee as on the particular circumstances'”—but does not affect
other contracts of employment'”*; and

(v) does not affect the subsistence of other contracts.'”

Impact of the appointment on the powers and duties of directors
(1) In general

The broad effect of the appointment of a receiver is to divest the directors of the
company of their management powers during the currency of the receivership.'’®

170 Acceptance must be confirmed in writing within five business days and the appointr'ne:nt pub-
licised (Insolvency Act 1986 s.46(1); and Insolvency Rules 2016 1.4.1). But non-compliance with
these formalities does not affect the validity of the appointment.

71 See above, para.10-26.

172 See below, paras 10-37 et seq.

173 Contrast Re Mack Trucks (Britain) Ltd [1967] 1 All E.R. 977 with Griffiths v Secretary of State
Jor Social Services [1974] Q.B. 468.

7 Re Foster Clark’s Indenture Trusts [1966] | All ER. 43.

175 See further paras 10-53 et seq.

VS Moss Steamship Co Ltd v Whinney [1912] A.C. 254, per Lord Atkinson at 263; and Re Emmadari
Lid [1979] Ch. 540, per Brightman J at 547.
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winding up or administration of the company in that the liquidator or admip-
istrator may bring proceedings in the name of the company for any breach of
director’s duties to the company so far as the conduct constituting the breach hag
not been effectively ratified by its members. For that purpose, a summary remedy
is available to the liquidator®® by way of misfeasance proceedings under s.212 of
the Insolvency Act. As we shall see, the ability of members to waive a breach o
ratify improper conduct becomes severely circumscribed where the improper actg
occur at a time when the company is insolvent.®” Prior to the Companies Agt
2006, the duties of directors were largely governed by the common law and
principles of equity. Now they have been codified in and replaced by Ch.2 of Pt
10 of the Companies Act, although many of the provisions are based on the ruleg
of common law and equity and, indeed, provide for their interpretation by
reference to those rules.

Executive and non-executive directors

An executive director, that is, one who is not merely a member of the board but
a full-time employee engaged in day-to-day management of the company, owes
two distinct sets of duties, those deriving from his status as director and those
imposed on him as an employee participating in day-to-day management, usually
under the terms of a service contract. A non-executive director, an outsider
brought on to the board by virtue of his general standing or business acumen and
devoting only part of his time to the company’s affairs (primarily by attending
board meetings and reading the relevant papers), owes only the first set of duties,
In setting the standard of duty, the courts do not in general distinguish between
executive and non-executive directors.®® A director is not personally liable foe
negligent advice given by the company unless he assumed personal responsititity
for it and that assumption was relied on by the claimant.®

The director’s duties as director

A director owes the following general duties to the company in his capacity as
director:

(1) to act in accordance with the company’s constitution and only exercise
powers for the purposes for which they are conferred™;

56 Ag to the position of the administrator, see below, para.l14—15.

57 See below, para.14-20.

¢ See Dorchester Finance Co Lid v Stebbing [1988] B.C.L.C. 488; but see paras 14-10 and 14-12.
below. For the role of the non-executive director generally, see B.R. Cheffins, Company Law:
Theory, Structure and Operation (Oxford: Clarendon Press, 1997), Ch.13.

% Williams v Natural Life Health Foods Ltd [1998] 1 W.L.R. 830.

7 Companies Act 2006 s.171.
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(2) to promote the success of the company”;

(3) to exercise independent judgment’;

(4) to exercise reasonable care, skill and diligence;
(3) to avoid conflicts of interest™;

(6) mot to accept benefits from third parties conferred by virtue of his
directorship™; and

(7) to declare an interest in a proposed transaction or arrangement.’®

There are also various transactions or arrangements which a director may not
enter into without the approval of the members. These are not discussed here.

As a result of an amendment made by the Small Business, Enterprise and
Employment Act 2015, 5.170(5) of the Companies Act 2006 now provides that
the general duties listed above apply to shadow directors “where and to the
extent that they are capable of so applying”. Under the previous version of this
subsection,he general duties were expressed to apply to shadow directors
“where,cand lo the extent that, the corresponding common law rules or equitable
principles apply””” and it had previously been held that, applying such equitable
princples, shadow directors did not necessarily come under the same fiduciary
Juties as de jure or de facto directors.” This view was subsequently doubted,™
but in any case the amended provision is intended to alter the position so that the
general duties are applicable to shadow directors.*

The director’s general duties fall into broadly three groups: the duty to act
within his powers; the duty to promote the company’s success,®** and the asso-
ciated duties of care and skill; and fiduciary duties of a kind similar to those owed
by an agent to his principal and embodying in different forms the duty of loyalty.
The standards are the same for executive and non-executive directors.®* The duty
will vary according to the size and business of the particular company and the
experience or skills that the particular director holds himself out as possessing.®*

! Companies Act 2006 s.172.

" Companies Act 2006 s.173,

™ Companies Act 2006 s.174,

™ Companies Act 2006 s.175.

> Companies Act 2006 s.176.

5 Companies Act 2006 5.177.

" Companies Act 2006 5.170(5).

78 See Ultraframe, cited above fn.41, per Lewison J at [1288], a decision criticised as “unfortunate”
in Gower & Davies, 10th edn, cited above fn.65, para.16-9.

™ Vivendi SA v Richards [2013] B.C.C. 771.

% Explanatory Notes to the Small Business, Enterprise and Employment Act 2015, paras
593-595.

*! Which has been characterised as a fiduciary duty, with associated remedial implications: Sinclair
Investments (UK) Lid v Versailles Trade Finance Lid [2012] Ch. 453.

* Dorchester Finance, cited above fn.68.

*2 Daniels v Anderson (1995) 16 A.C.S.R. 607.
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A non-executive director cannot be expected to have the detailed knowledge of
the company’s affairs required of an executive director, but even non-executive
directors are required to take reasonable steps to guide and monitor the manage-
ment of the company.®

The consequences of a breach of any of the above duties are not spelled out in
the Act but are expressed as being the same as would apply if the corresponding
common law rule or equitable principle applied.®* Under these rules and pringi-
ples, the available remedy or remedies will turn on, inter alia, the proper
characterisation of the duty, and in particular whether it is a fiduciary duty or 5
non-fiduciary one (a wider range of remedies being available for breach of
fiduciary duty).

(1) Duty to act within his powers

The director of a company owes a duty to act within the company’s constitution
and to exercise powers only for the purposes for which they are conferred. Where
cither of these duties is broken, then unless the resulting transaction is validly
ratified by the members, it is liable to be set aside if the other party did not act
in good faith, and the directors will be liable for any loss sustained by the
company even if they acted in good faith and without negligence.

(2) Duty to promote the success of the company and to exercise reasonable
care, skill and diligence

Section 172(1) sets out the core duty of a company’s directors, and this i
buttressed by the duty of care, skill and diligence in s.174. The core duty.is iv act
in a way that he considers, in good faith, would be most likely to.promote the
success of the company for the benefit of its members as a whole, and in doing
50 to have regard, amongst other things, to the various factors Usted in s.172(1).
The interests to which the directors have to have regarl are those of the
company’s employees and its members. However, the duty is subject to any
enactment or rule of law requiring directors, in certain circumstances, to have
regard to the interests of creditors of the company,®® an important qualification
which we shall come to shortly. The duty in s.172 is subjective (“the question is
whether the director honestly believed that his act or omission was in the interests
of the company”®7), but if there is no evidence that the director actually con-
sidered the question, then the test is whether “an intelligent and honest man in

¥ Byuitable Life Assurance Society v Bowley [2004] 1 B.C.L.C. 180; and AWA Lid v Daniels (1992)
7 A.C.S.R. 759, affirmed on appeal sub. nom. Daniels v Anderson, cited above fn.83.

35 Companies Act 2006 s.178(1).

2 Companies Act 2006 s.172(3).

87 Regentcrest Ple (in lig.) v Cohen [2001] B.C.C. 494, per Jonathan Parker J at 513.
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the position of the director of the company concerned could have reasonably
pelieved that the transactions were for the benefit of the company” .*®

A director is required (o exercise reasonable care, skill and diligence in the
performance of his duties. This duty, previously imposed both at common law
and in equity, is not a fiduciary duty.®® The common law originally tended to
pitch the standard of care at a relatively low level, but more recently it had been
held that s.214(4) of the Insolvency Act 1986 relating to wrongful trading
accurately reflected the standard of a director’s duty of care, skill and diligence
at common law, so as to require him to take the steps that would be taken by a
reasonably diligent person having the general knowledge, skill and experience
that may reasonably be expected of a person carrying out the same functions, as
well as the general knowledge, skill and experience which the director in fact
possesses.” This equation of the common law standard with that imposed by
5.214(4) has now been given statutory effect by s.174(2) of the Companies Act.
A director thus has to meet at least the objective standard as well as any higher
standard to be expected from his own knowledge, skill and experience. Accord-
ingly, the cas= iaw on the duty of care prior to the Act remains relevant. Thus, a
director:

‘1) ‘need not be an expert in the type of business in which his company is
engaged, so that it suffices if he used the care and skill of the non-
professional reasonable man®';

(2) is not required to give his whele time and attention to the company’s
affairs”?;

(3) if a non-executive director is entitled to rely on the executive directors

and officers of the company, for example, for the accuracy of financial
statements presented”?,

(4) is efntitled to rely on outside advice by a person whom he reasonably
believes to be competent to give it, so long as he exercises his own
judgment as to such advice®; and

(5) may delegate specific tasks and functions to others, which indeed is
almost always essential if the company’s business is to be carried on

i Charrerbridge Corporation Ltd v Lloyds Bank Ltd [1970 Ch. 62 per Pennycuick J at [74], and for
instructive analysis of the application of this in the context of 5.172, see Gower and Davies, cited
above fn.65 at [16-41] et seq.

¥ Bristol and West Building Society v Mothew [1996] 4 All E.R. 698, per Millett LJ, citing with
aFl:]trsu;a; 5tl{;c judgment of Ipp J in Permanent Building Society v Wheeler (1994) 14 A.C.S.R. 109
al —

* Re D'Jan of London Ltd [1993] B.C.C. 646.
:; Re City Equitable Fire Insurance Co [1925] Ch. 407.
Re City Equitable Fire Insurance Co, cited above. This reflects the fact that a director is not as
k such an employee of the company.
§ Re City Equitable Fire Insurance Co, cited above fn.91; and Dovey v Cory [1901] A.C. 477.
Re Faure Electric Accumulator Co (1888) 40 Ch.D. 141.
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efficiently,”” but must pass on information in his possession that jg
relevant both to the need for carrying out the task delegated and the
rigour with which it needs to be done.”®

However, a director must not abdicate involvement or responsibility. He there.
fore risks liability if: he neglects to attend board meetings; he leaves all decisiong
to others®”; he fails to apply his judgment to the advice of outsiders; or Sigﬂé
cheques without inquiry®® or insurance proposal forms without reading them %
Again, where some directors know that one of their number had been convicted
of offences involving fraud, they have a duty to be on their guard, and it is ng
defence that the other directors, who knew nothing of the conviction, would
likewise have been bamboozled by the fraudulent director.'®

(3) Duty to observe fiduciary obligations

Directors must not only act within their powers and those of the company, they
must exercise their powers in good faith in the interests of the company and the
shareholders as a whole. In particular, they must not misappropriate the com-
pany’s assets, nor must they usurp for their own advantage corporate opportuni-
ties which, if they pursue them at all, should be pursued for the benefit of their
company, or otherwise subordinate the company’s interests to their own or those
of third parties or abuse their powers or position.'®' These fiduciary duties are
now encompassed in 8,175 to 177 of the Companies Act 2006 and embody two
distinct equitable rules, the “no-profit” rule and the “no-conflict” rule.'?

The director’s duties as an employee-manager

An executive director must, in addition to discharging his duties gua director,
fulfil in his capacity as an employee participating in day-to-day.maragement the

% Re Westmid Packing Services Lid (No.3) [1998] B.C.C. 830, per Lord Woolf at 842; and Re
Barings Ple (No.5) [1999] 1 B.C.L.C. 433, per Jonathan Parker J at [B2]. But overall responsibil-
ity is not delegable and there is a duty to supervise the discharge of the delegated function (Re
Barings Plc (No.5) [1999] 1 B.C.L.C. 433, per Jonathan Parker J, at paras [B3] and [B7]).

% Lexi Holdings Lid v Lugman [2009] B.C.C. 716, per Briggs J at [54]. An appeal on a different
point was allowed by the Court of Appeal [2009] 2 B.CL.C. 1. See below.

97 Re Westmid Packing Services Lid [1998] 2 B.C.C. 836, per Lord Woolf at 842.

% Re City Equitable Fire Insurance Co, cited above n.91; Re Faure Electric Accumulator Co, cited
above .94; and see Re Majestic Recording Studios Lid (1988) 4 B.C.C. 519.

% Re D'Jan of London, cited above fn.90.

109 [exi Holdings Ple v Lugman [2009] 2 B.C.L.C. 1, reversing on this point the decision of Briggs
J[2008] 2 B.CL.C. 725.

19t For further details, see the sources cited at fn.65 above.

192 For tecent explanations of these, see: Re Allied Business & Financial Consultants Lid [2009] 2

B.C.L.C. 666; and Ultraframe, cited above fn.41.
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express and implied terms of his service contract'®® and apply to the performance
of his duties that degree of knowledge, care and skill which is reasonably to be
expected of a person holding his position as well as that he actually has. A person
holding the post of chief executive or managing director will be expected to
exercise the care, skill and knowledge appropriate to that office (although
obviously the degree of skill and knowledge required will vary with the size and
complexity of the company) and any higher skill, etc., he actually possesses.

Proceedings by liquidator or administrator for breach of duty owed to
the company

The nature of the proceedings

The liquidator or administrator of a company can institute proceedings in the
name of the company for any breach of duty by a director in respect of which the
company itself could have made a claim prior to the liquidation or administra-
Hon. Alternztively, where a company is in the course of being wound up, 5.212
of the Ins¢lvency Act provides a summary remedy against any one of a range of
parties (1ncluding an existing or former director) who are or have been involved
witiv e promotion, formation or management of the company, where that party
qa: veen guilty of misfeasance or of breach of any fiduciary or other duty to the
company. In such a case, the liquidator (or the official receiver, a creditor or a
confributory) may institute misfeasance proceedings against the director or other
party concerned for an order in the winding up for examination of the director
and for the repayment or restoration of money, return of property, or payment of
compensation to the company for the misfeasance.'® Misfeasance is not a
distinct species of wrongdoing, simply a well-worn label for breaches of duty
owed by directors to the company.'®® The reference in 5.212 to fiduciary “or
other” duties means that claims for breach of non-fiduciary duties are also within
the scope of the section, including claims for negligence.'® The effect of the
section is essentially procedural: s.212 allows summary proceedings to be insti-
tuted in respect of the breach in the Companies Court within the liquida-
tion.'%?

19 Which will usually involve his devoting his whole time and attention to the company’s affairs.
% Insolvency Act 1986 s.212(3). As to the court’s power to grant relief, see below, para.14—19.
19 Re Continental Assurance Co of London Plc [2001] B.P.LR. 733, per Park J at [393].

' As in Re D’Jan of London, cited above fn.90. As Hoffmann LJ noted in his judgment (at [1]),
what is now s.212(1) was not always so widely drawn, being limited to misfeasance and breach
of trust and therefore applicable only to misfeasance in the nature of a breach of trust resulting
in loss to the company (Re Etic Lid [1928] Ch. 861; and Cavendish Bentinck v Fenn (1887) 12
App. Cas. 652).

""" See Re Continental Assurance Co of London Ple [2001] B.P.LR. 733, per Park J at [393], who also
pointed out that although s.212 does not create any additional liabilities and obligations, it does
confer on the court a measure of discretion as to remedies going beyond what is available at
common law, a point also made by Lord Scott in Stone & Rolls Ltd v Moore Stephens [2009] 1
A.C. 1391 at [110].
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“[Section 212] does not create duties which did not otherwise exist. It provideg
a convenient procedure for relief to be claimed and awarded for breaches of
the common law and equitable duties which a director owes under the generg)
law, 108

However, it is limited to breaches of duty by a person in his capacity as an officer
of the company, etc. and cannot be used to pursue ordinary claims for debt o
breach of contract.'®™ The summary procedure under 5.212 is not available to an
administrator,''® who, however, has the same power as the liquidator to institute

proceedings in the name of the company for breach of a duty owed to the
company.'!

Against whom proceedings may be brought

Misfeasance proceedings may be brought against a person who: (i) is or has been
an officer of the company; (ii) has acted as liquidator''> or administrative
receiver of the company; or (iii) not being a person within (i) or (ii), is or has
been concerned, or has taken part, in the promotion, formation or management of

1% Re MDA Investment Management Lid (No.1) [2005] B.C.C. 783 at [71]. It is sometimes said that
the relief available under s.212 is limited to compensation for loss, or at least that “a misfeasance
claim will not succeed unless loss has been caused to the company by the breach of duty (whether
such loss consists of a depletion of the company’s previously held assets or a diversion of profits
or property which would otherwise have been available to the company”: Gore-Browne on
Companies, cited above fn.65, Ch.61 at [12], citing inter alia Re Simmons Box (Diamonds) Lid
[2001] 1 B.C.L.C. 176 (but in that case the only complaint was of negligence, of which dunoge
is an essential element) and Re Derek Randall Enterprises Lid [1990] B.C.C. 749, Ir. tie latter
case, a director who had received for himself commission for which he should have accounted to
the company subsequently gave the company’s bank a guarantee in support of whiciite paid into
a special blocked account with the bank a sum exceeding that which he had misappropriated. A
majority of the Court of Appeal upheld the decision of Millett J that the effec’ of the payment was
Lo restore to the company the sum misappropriated, so that it no longer had 2y loss. Dillon LI
dissented on the ground that the moneys paid in were represented as those of the director
concerned and that they did not in reality benefit the company, for, although they reduced the debt
to the bank, the director as surety was entitled to be subrogated pro tanto to the bank’s claims.
The difference of opinion in the Court of Appeal seems to have turned on whether the sum paid
in was that which had been misappropriated or was the surety’s own money. Milleit J and the
majority in the Court of Appeal adopted the former view, and on this basis concluded that the
director would not have been subrogated, since it was not his money that was used to support the
guarantee and thereby reduce the overdraft. Accordingly, the payment did in fact benefit the
company, such that there was no longer any obligation to restore the funds to the company. In
another context, however, s.212 has been applied to require directors to restore funds they
authorised be paid out of the company in breach of duty even where the payment caused the
company no loss: this is the effect of West Mercia Safetywear Lid v Dodd (1988) 4 B.C.C. 30,
which concerned a preference authorised in breach of duty (below, para.14-21).

'9? Re Etic Lid cited above fn.106,

YO Irwin v Lynch [2011] 1 W.L.R. 1364 at [4]. However, a similar remedy may be invoked against
an administrator (Insolvency Act 1986 Sch.BI para.73).

H* Insolvency Act 1986 Sch.1, para.5.

1> See above, para.5-03.

The Duties of Directors to the Company

the company.''* Those covered by (i) include both de jure directors and de facto
directors, but in Revenue & Customs Commissioners v Holland,““. Lord Hope
expressed the view that such proceedings may not be brought against shadow
directors, becaunse s.212, in contrast to s.214(7), makes ng 1‘e.fe_rence.to shadpw
directors. Since in that case it was not contended that the 1nd1v1dua1l in question
was a shadow director, Lord Hope’s remarks are clearly obiter, and it is respect-
fully submitted that they are not correct. Section 214(1) refers to.a person who
is or has been a director of the company, so it was felt necessary to insert 5:214(7)
for the avoidance of doubt. By contrast, s.212(1) is drawn very ‘widely to mclyde
any person who is or has been concerned, or has taken par-l, in the promotion,
formation or management of the company. That is surely wide enough to cover
q shadow director without the need for specific mention. Moreover, s.212 is
purely procedural, so that it would be surprising if a breach of duty by a shadow
director were not susceptible to the summary remedy that section provides.

Liguidator 'z claim is purely derivative

Hovever, a claim by the liguidator for misfeasance or other breach of duty owed
ta thi: company is purely derivative''*; he can sue only in respect of claims vested
'~ the company and has no rights of action in respect of claims vested in
particular creditors or other third parties, for example, for loss suffered by them
through the company’s fraud or misrepresentation induced by the director con-
cerned.'’® Again, the liquidator does not sue in right of the general body of
creditors, as he is considered to do in proceedings for contribution under s.214 of
the Insolvency Act''?; he sues in right of the company,''® and while this may
benefit the general body of creditors by increasing the amount available for
distribution, this is not necessarily the case, since any recoveries will in the first
instance enure for the benefit of a prior assignee or chargee under a charge
covering the money or property recovered.''” Since the liquidator sues in right of
the company, the respondent may join as third parties those against whom he has
claims for contribution or indemnity.'*® But the respondent does not have a right
to set off against his liability for misfeasance a cross-claim he has against the

"% Insolvency Act 1986 8.212(1). Under para,75 of Sch.B1 to the Act such proceedings may also be
taken against an administrator.

14 12010] 1 W.L.R. 2793 at [22]. ) )

5 Albeit misfeasance proceedings have distinctive characteristics. See F. Oditah, “Misfeasance
Proceedings against Company Directors” [1992] L.M.C.L.Q. 207, 210.

18 Re Ambrose Tin & Copper Mining Co (1880) 14 Ch.D. 390.

''7 See above, para.6-36 and below, paras 14—48 and 14-57.

"% See further para.14-21 as to the position of creditors.

"% Re Anglo-Austrian Printing and Publishing Union [1895] 2 Ch. 891; and see above, para.6-34,
and below, para.14-21, text and fn.141.

12 Cohen v Davis [2007] 2 B.CL.C.
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company, for example, for a debt owed by the company, for a breach of trust op
other misfeasance does not constitute a dealing so as to satisfy the requiremeny
of mutnal dealings between the respondent and the company.'*!

Ovrders that can be made

The court may compel a person against whom proceedings have been brought
under 5.212:

(1) torepay, restore or account for the money or property misapplied or any part
of it, with interest at such rate as the court thinks just; or

(2) to contribute such sum to the company’s assets by way of compensation in
respect of the misfeasance or breach of fiduciary or other duty as the court
thinks just.!??

Thus, an order under s.212 is in the nature of a class remedy and can be made
only in favour of the company, not in favour of an individual creditor.'?3

Relief from liability

Where a director or other officer of the company has been found liable for
negligence, default, breach of duty or breach of trust, if the court finds that he Laz
acted honestly and reasonably, and that having regard to all the circumstan:a: of
the case (including those connected with his appointment) he ought faizlv to be
excused, the court may relieve him, either wholly or partly, from his liapility on
such terms as it thinks fit.'"** But if the conditions for the grant of rzlief are not
satisfied, because the director has not acted honestly and rezscrably, the court
may still temper the wind to the shorn lamb by limiting the amount to be paid
under 5.212 to a sum below that which is necessary to remedy the misfeasance.!*?

2Y Manson v Smith [1997] 2 B.C.L.C. 161; and Re Anglo-French Co-operative Society Ex p. Pelly
(1882) 21 Ch.D. 492. In Manson v Smith, Millett LJ gave as a second reason the fact that the
liability to the company against which the respondent seeks to assert a right of set-off does not
arise until a judgment on the misfeasance claim, which post-dates the date of liquidation, which
is the date as at which the mutual dealings are established. However, this point may now be taken
care of by the hindsight principle discussed above, para.9-21.

122 Insolvency Act 1986 s.212(3).

122 Kyrris v Oldham [2004] 1 B.C.L.C. 305.

1** Companies Act 2006 s.1157.

125 For a case where this was done, see Re Loguitur Lid, Inland Revenue Commissioners v Richmond
[2003] 2 B.C.L.C. 442.
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The postulate of a negligent director acting reasonably is a curious one; never-
theless, the section makes it clear that conduct which is negligent at common law
may be reasonable for the purpose of 5.1157 of the Companies Act 2006.1%¢

Ratification by the members

Where the company is solvent and likely to remain so, it is open to its mem-
pers'?” to authorise or ratify what would otherwise have been a breach of duty by
the directors, in which case the liquidator has no cause of action to pursue in the
company’s name.'>® The approval need not be given at a general meeting; it
suffices that all of the shareholders with a right to attend and vote at a general
meeting had assented.'*® The situation is quite different where the transaction is
likely to cause loss to creditors because the company is insolvent at the time of
or inconsequence of the breach or (probably) likely to become so, for it is then
the creditors, not the members, who have the primary interest in the proper
application of-the company’s assets, so that a purported approval or ratification
by the members of a breach of duty by the directors causing loss to the company
will be imeffective.'*©

4. DUTIES TO CREDITORS AT COMMON LAW AND THE RULE IN
WEST MERCIA SAFETYWEAR V DODD

In Winkworth v Edward Baron Development Co Ltd,'>' Lord Templeman stated
that a company owes a duty to future, as well as present, creditors to preserve its
assets, but this dictum must, it is thought, be intended to be confined to cases
where the company, although solvent at the time of the breach of duty com-
plained of, is unlikely to remain so, and there is accordingly a risk to creditors.'*

126 Re D'Jan of London, cited above fn.90; and Equitable Life Assurance Society v Bowley [2004] 1
B.C.L.C. 180. Both cases were decisions on 5.727 of the Companies Act 1985, the predecessor
of 5.1157 of the 2006 Act.

127 As to the position where directors are also members, see Companies Act 2006 5.239.

2% Rolled Steel Products (Holdings) Ltd v British Steel Corp [1986] Ch. 246; and Multinational Gas
and Petrochemical Co v Multinational Gas and Petrochemical Services Lid [1983] Ch. 258. But
the shareholders cannot effectively ratify acts which are a fraud on the company creditors or are
otherwise unlawful. See Avelin Barford Lid v Perion Lid (1989) 5 B.C.C. 677, Ridge Securities
Lid v LR.C. [1964] 1 WL.R. 479; Atr-Gen’s Reference (No.2 of 1982) [1984] 1 Q.B. 624; and Re
Halt Garages (1964) Ltd [1982] 3 All ER. 1016.

'** This is the so-called “Duomatic principle” from the decision of Buckley I in Re Duomatic Lid
[1969] 2 Ch. 365, which, however, was a principle of long standing.

B Walker v Wimborne (1976) 50 A.L.JR. 446; Re Horlsey & Weight Ltd [1982] Ch. 442; Nicholson
v Permakraft (NZ) Lid [1985] L N.ZL.R. 242; Kinsela & Am. v Russell Kinsela Pty Ltd (1986) 10
A.CL.R. 395; Lexi Holdings Plc v Lugman [2007] EWHC 2652 (Ch), per Briggs J at [191]; Bilta
(UK) Lid (in liguidation) v Nazir (No.2) [2016] A.C. 1 at [38]. This rule complements the West
Meicia duty-shifting rule discussed immediately below: Singularis Holdings Ltd v Daiwa Capital
Markets [2017] Bus. L.R. 1386 at [129]-[130].

Y Winkworih v Edward Baron Development Co Lid [1986] 1 WLR. 1512 at 1516.

"2 See Brady v Brady [1988] 2 All ER. 617.
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T
Indeed, even in relation to existing creditors, it is important to bear in mind thy
the duties are owed to them through the company, not directly, and their intereg(g
are protected by proceedings in the name of the company to which ratification gf
the breach of duty by the shareholders is no defence.'?* The true principle is ney
that the directors owe dulties to creditors as well as (o the company but that whep
the company is insolvent or “bordering on” insolvency'** the directors, iy
discharging the general duties that they already owe to the company, must haye
regard predominantly to the interests of creditors,'** who now have the primary
interest in the proper application of the company’s assets and whose interest ig
mediated through the company. This rule is conventionally attributed to the 19§7
decision of the Court of Appeal in West Mercia Safetywear v Dodd."*® The rulg
is expressly enshrined in s.172 of the Companies Act 2006 (relating to the
director’s duty to act in the best interests of the company by promoting g
success),’®” but it is clear from the case law that the shift in focus to creditor
interests also affects other duties, both of loyalty and care.!®
A breach of West Mercia affected duty is a breach of a duty owed to the
company, actionable by or in right of the company. The remedy for breach will

'3* Miller v Bain [2002] 1 B.C.L.C. 266; Sycotex Pty Ltd v Baseler (1993) 13 A.C.S.R. 766, per
Gummow J at 785; and D.D. Prentice, “Creditors’ Interests and Directors’ Duties” (1990) 10
0.J.LS. 275.

1% Bilia v Nazir, cited above fn.130 at [123] per Lord Toulson and Lord Hodge (cf. Lord Sumption
at [103], describing the rule as one applicable to “actually or potentially insolvent” companies).
As Rose J explained persuasively in BAT Industries plc v Sequana SA [2017] Bus. L.R. 82, this
ought to require more than a “real risk” of insolvency: “there is no case where, on the facts, the
company could not also be accurately described in much more pessimistic terms, as actually
insolvent, or ‘on the verge of insolvency’, ‘precarious’, ‘in a parlous financial state’, et>” (ai
[477]).

135 See the authorities ‘cited in fn.130 above and Facia Footwear Lid v Hincheliffe [1998) 8.C.L.C.
218 at 228. As indicated in the last edition of this book, this ought to require directcrs to consider
the impact of their actions on the interests of creditors ahead of, but not to the +xclusion of,
shareholders. This is particularly so given that the rule may apply at a pre-insalvency stage, when
the company is merely “bordering” on insolvency. Consistently with this, in Bilfa v Nazir, cited
above fn.130, Lord Toulson and Lord Hodge described the effect of the rui= a to require directors
to conceive of the company’s interests as embracing those of cisdiiors rather than as being
synonymous with the interests of shareholders: [126] (¢f Lord Sumption at [104], describing the
common law rule as treating the interests of the company as “synonymous™ with those of its
creditors).

West Mercia Safetywear v Dodd (1988) 4 B.C.C. 30. See further Kristin van Zwieten, "Director

liability in insolvency and its vicinity™ (2018) 38(2) Oxford Journal of Legal Studies 382;

Andrew Keay, “Office-Holders and the Duty of Directors to Promote the Success of the

Company” (2010) 23 Ins. Int. 1, “Formulating a Framework for Directors’ Duties to Credifors:

An Entity Maximisation Approach” (2005) 64 C.L.J. 614, and “Directors’ Duties to Creditors:

Contractarian Concerns Relating to Efficiency and Over-Protection of Creditors” (2003) 66

M.L.R, 665; and E.M. lacobucci, “Director’s Duties in Insolvency: What Is at Stake?” (2003)

39(3) Can. Bus. L.I. 398 at 400-401.

Section 172(3) of the Companies Act 2006 provides that s.172(1) has effect subject Lo any

enactment or rule of law requiring directors to consider the interests of the company’s credi-

tors.

138 See for example Roberts v Frohlich [2012] B.C.C. 407 at [83]-[85] and [98]; Re MDA [nvestmen!
Management (No 1) [2005] B.C.C. 783 at [70]-[71] and [75)]; Re HLC Environmental Projecls
Ltd [2014] B.C.C. 337 at [99].

13

-3

G
3

756

Duties to Creditors at Commeon Law and the Rule in West Mercia Safetywear v Dodd

depend on the characteristics of the particular duty that has been breached,
including whether it is a fiduciary or non-fiduciary duty. Where compensation for
joss is sought, the loss recoverable is that of the company; loss suffered by
individual creditors is not recoverable directly under this head.™* More gen-
erally, whatever the nature of the relief sought, creditors have no standing to
pring the action, except as provided for in .212."9 But a creditor who brings
such an action under s.212 does so in a representative capacity. Recoveries are
obtained in right of the company, forming part of its general assets (and thus are
susceptible to capture under a prior assignment or charge over future prop-
erty).'* Given this, it is most likely that such an action would be brought by a

liquidator:

“[T]he protection which the law gives to the creditors of an insolvent company
while it remains under the directors’ management is through the medium of the
directors’ fiduciary duty to the company, whose interests are not to be treated
as synonymous with those of the shareholders but rather as embracing those of
the creditors.

Such protection would be empty if it could not be enforced. To give effect
to it, (us-action is brought by the liquidators in the name of the company to
recover, for the benefit of the creditors, the loss cansed to the company by the
directors’ breach of their fiduciary duty.”'*?

‘The West Mercia rule is commonly explained as a device to discourage directors
from deploying company assets in “high risk, high reward” investments in
circumstances of insolvency, where shareholders might (given the protection of
limited liability) be predicted to particularly favour such investments.'** In the
reported English case law, however, West Mercia has been more commonly used

159 There is some parallel here with the principle of reflected loss which debars individual share-
holders from asserting claims against a party causing loss to the company solely in their capacity
as shareholders and on the basis of a diminution in the value of their shares. The breach is of a
duty owed to the company, the loss is that of the company and only the company can sue for it,
See Johnson v Gore Wood & Co [2002] 2 A.C. 1; Perry v Day [2005] B.C.C. 375; Gardner v
Parker [2005] B.C.C. 46; and Shaker v Al-Bedrawi [2003] Ch. 350.

140 See above, para.14-13.

11 A view reluctantly reached by Vaughan Williams J in Re Anglo-Austrian Printing and Publishing
Union [1895] 2 Ch. 891. This is in contrast to recoveries under the statutory provisions designed
for the benefit of the general body of creditors, i.e. all the statutory provisions other than those
which declare a transaction void, See above, para.13-136 and below, para.14-57.

"2 Bilta v Nagzir, cited above fn.130 at [126]-[127] per Lord Toulson and Lord Hodge. For some
arguments as to why the duty should be mediated through the company, see Prentice, “Creditors’
Interests and Directors’ Duties”, 1990, cited in Liguidators of Progen Engineering Pte Ltd v
Progen Holdings Lid [2010] S.G.C.A. 31 at [52].

¥ See the literature reviewed in van Zwieten, “Director liability in insolvency and its vicinity”,
n.136. See also Peoples Department Stores Inc v Wise (2004) 244 D.L.R. (4th) 564 at [45]. This
decision, which also concerns the statutory duties of directors, attracted widespread interest in
Canada, and an entire issue of the Canadian Business Law Journal was devoted to a symposium
on it. See [2005] Can. Bus. L.J. 167. For a detailed comment on the case after the decision of the
Court of Appeal, see Jacob S. Ziegel, “Corporate Governance and Directors’ Duties to Creditors:
Two Contrasting Philosophies”, Annual Review of Insolvency Law 2003, p.133.
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dishonesty, not merely blameworthiness.'s3 In Twinsectra Lid v Yardley,'>* whigh
concerned a claim against a person for liability as an accessory to a breach of
trust, the House of Lords held (Lord Millett dissenting) that it was not sufficieny
for the defendant’s conduct to be dishonest by the ordinary standards of reasop.
able and honest people, it was also necessary that he should himself have begy
aware that by those standards he was acting dishonestly. If he had been so aware
he was guilty of dishonesty and could not be allowed to shelter behind some
private standard of honesty not shared by the community.> So for the purpoges
of s.213, robbing Peter to pay Paul would be all right if you genuinely believeq
that it would not be regarded as dishonest by the standards of reasonable ang
honest people, although it would not suffice that such conduct met your own
private standards of morality if you were aware that the community would regarg
such conduct as dishonest. However, in Barlow Clowes Lid v Eurotrust Ltd %6
there was a return to orthodoxy by the Privy Council, which held that the
defendant’s views about generally acceptable standards of dishonesty were
irrelevant and that nothing in the speeches of Lords Hutton and Hoffmann was

intended to convey the contrary. It has to be said that the interpretation given by
the Privy Council to the speeches of Lords Hutton and Hoffmann in Twinsectrg

is a masterpiece of verbal manipulation which distorts the plain meaning of whag
they had said, as correctly summarised in the headnote to the Law Reports, and

in effect adopts the dissenting speech of Lord Millett. It is not without irony that

the Opinion of the Privy Council was given by Lord Hoffmann himself by way

of reinterpretation of his own speech in Twinsectra! Be that as it may, the Court

of Appeal adopted the reasoning in Barlow Clowes,">” and this has been recently

endorsed as a sensible development by the Supreme Court.'5® Asg such, conduct

regarded as dishonest by the standards of reasonable and honest people will te

treated as dishonest even if the defendant genuinely believed that such conduct

would not be so regarded.

The mere provision by a company of financial support for its subsiciary to
enable it to trade as a going concern and in so doing incur dehts does not
constitute fraudulent trading.’>® In Re White & Osmond (Parkstone) Lid,'®
Buckley T stated that there was nothing wrong in directors incurring credit at a

'** Re Patrick & Lyon Lid [1933] Ch. 786; Re Augustus Burnett & Son Ltd, above, fn.151; and see

D.D. Prentice (1987) 103 L.Q.R. 11. On dishonesty and the second limb of 5.213 (i.e. the carrying

on of business for “any fraudulent purpose”), see R. v Hellier [2013] EWCA Crim 2041 at

[28]-[29].

Twinsectra Lid v Yardley [2002] 2 A.C. 164.

155 Aktieselskabet Dansk Skibsfinansiering v Bros [2001] 2 B.C.L.C. 324 at 334; and Royal Brunei
Airlines Sdn Bhd v Tan [1995] 2 A.C. 378.

3¢ Barlow Clowes Ltd v Eurotrust Lid [2006] 1| W.L.R. 1476.

%7 Abou-Ramah v Abacha [2007] 1 Lloyd’s Rep. 115.

%8 Ivey v Genting Casinos (UK) Ltd (trading as Crockfords Club) [2017] 3 W.L.R. 1212,

"% Re Augustus Barnett, cited above fn.151.

199 Re White & Osmond (Parkstone) Ltd, unreported 1960, but referred to in R. v Grantham [1984]
2 All ER. 166.
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time when, to their knowledge, the company was not able to meet its l_iabiht}es
s they fell due. What was wrong was allowing a company 1o continue incurring
Zebts when it was clear that it would never be able to satisfy its creditors:

« . there is nothing to say that directors who gcnuinlely b'elieve that the
clouds will roll away and the sunshine of prosperity v.vﬂl slnge upon them
again and disperse the fog of their depression are not entitled to incur credit to
help them get over the bad time.”

However, in R. v Grantham,'®' this “clouds and suns:hine" (or “silver 1ining”)
test was disapproved. The question, said the Court of Appeal, was not whether
the directors thought that the company would be able to pay its way at 3011}e
indeterminate time in the future but whether they tl‘loughl that the compe_m{y{: in
incurring further credit, could pay its debts as they fell d}.le or shortly the.1 ea }tler.
If they realised there was no prospect of the company being able 10‘do tl;ls, 1 lf[:y
were guilty T fraudulent trading even if they had some explectgtlon that u i-
mately all.det ts would be paid. In general, it is fraudulenlt trading for a company
to obtain new credit, knowing it will be unable to repay it when due, in order to
+€ existing creditors, ' .
paia::tion 213 %s capable of applying even if there is only.onc defrauded creditor
and even if he is defrauded by only one transaction, provided that the frau-d was
perpetrated in the course of carrying on a business..163 But not every deception of
a creditor constitutes the carrying on of a business with intent to defraud
creditors. So it has been said that:

“ .. the director of a company dealing in second-hand motqr cars who
wilfully misrepresents the age and capability of a veh@cle in stock is, no doubt,
a fraudulent rascal but I do not think he can be said to be carrying on the
company’s business for a fraudulent purpose, although nc?:ls(iuh[ he carries out
a particular business transaction in a fraudulent manner.

It has also been held that the mere fact of preferring one particular creditor does
not of itself constitute fraudulent trading.*®®

'l Above. . . _ '

162 Ty this extent the mere fact that the net deficiency is reduced by the conm_:ued trafill'{g, which
would be a defence to an allegation of wrongful trading under s.lflﬁ4prov1des no answer o a
claim under s.213 for fraudulent trading. See further below, para. ; {

'3 Morphitis v Bernasconi [2003] B.C.C. 540, applying Re Gerald Cooper (Chemicals) Ltd [1978]
Ch. 262. ) ) .

' Re Murray-Warson Lid (unreported, April 6, 1977), per Oliver I, cited by Templeman J in Re
Gerald Cooper (Chemicals), cited above fn. 163, at 267. , _

"5 Re Sarflax Lptd [(1979] Ch. 592. However, a director who procures the preference may be guilty
of a misfeasance. See above, para.14-21.
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(2) t(})ll-ﬂy'a dlrectolr 52 can be proceeded against for wrongful trading, sing,
1 1s essentially a negligent failure of management, wherez;s a.n;

person knowingly a party to fraudulent tradi
p ng by t
the subject of proceedings. g by the company may pe

(3) The -wrongful trading provisions are confined to culpable conduct
the time when the director concerned knew or ought to have knmt; ager
therg was no reasonable prospect of the company avoidin insi; .
thfdat]on (or insolvent administration).'®® In the case ofgfrau((:l) \Iem
trading, the whole period of trading is potentially relevant "3

4) Prgceedings for wrongful trading are purely civil, the only sanct
bemg an order under ss.214/246ZB requiring (he d,irector cgncefg UdOHS
contribute lto the company’s assets, and/or disqualification from f:f: i :
concerned in the management of a company and a related compen i
order under the Company Directors Disqualification Act 1986p ]EfathH

(5) Thg prows?ons relating to fraudulent trading are directed primaril
against the improper incurring of new debt where there is no rezsizrl;ly
gro§pect of this being_ paid. The wrongful trading provisions HI:

esigned f(l)r the protection of past as well as future creditors. There |
thus a tension between the two sets of provisions, for it is no.t -
51.b1e to protect existing creditors at the expense o% new credit01'£?g?;s-
directors who continue trading without increasing the net defici el
assets are free from liability under ss.214/246ZB % if they achift:E “CB:h?F
result by using new credit to pay off existing creditors knowing t;;: *n‘L
F}fw Ci‘fdlmgs will not be able to be paid when payment is due ;r Q!‘(;ﬁ;
crealter but will be guilty of fraudulent tradine. \ in g
fs.21}?/246ZA have paramountcy, and in determining Whﬂf‘.‘!l‘ the cslﬁzl:’
ors have taken every step they ought to have taken 4G Lanimise the
potentlall loss to the company’s creditors, the court must take int
accqunt in their favour that they could not lawfully 1'0b‘Pcter (the -
CI‘f?dl[OI‘S) to pay Paul (the existing creditors) even if the result o?ew
doing would have been to reduce the net deficiency as at the time Z‘;
:::hlszl?cement of the winding up to a figure lower than that existing
n they first ought to have concluded that there was no reasonable

'¥! See above, para, 14-25,
82 . H T
. é; ittoj;]'JE01:'1021[1.mgf011c “d;rector” in this context, see below, para.l4-34
wrongful trading to bri i i :

e I3 g fo bring a company to the point of insolvency by negligent man-

% As to compensation orders
2 s under the CDDA, see ah 7

":Z See above, para.14-25, as to incurring new debt PRI s e e O

See further below, para.14-54. \
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prospect of the company avoiding insolvent liguidation/administra-

tion.

The ingredients of wrongful trading

¢ a person can be held guilty of wrongful trading, four conditions must be  14-32

Befor
satisfied:

(1) The company has gone into insolvent liquidation, or entered insolvent
administration.'®” A company goes into insolvent liquidation or enters
insolvent administration if it goes into liquidation or enters administra-
tion at a time when its assets are insufficient for the payment of its debts
and other liabilities and the expenses of the winding up or administra-
{ion.18® This is the balance sheet test described in an earlier chapter.'®
“Dehis-and liabilities” includes prospective and contingent debts. It is
thaght that whether the company is in fact insolvent according to this
test'is to be determined in the light of all facts known when the matter
somes before the court, whether or not they were known at the time the
company went into liquidation or administration. The use of hindsight
creates no problem in this situation, for what the court has to consider
in an application under ss.214/246ZB is whether there is a net deficiency
of assets and, if so, whether and how the delinquent director should be

required to contribute to the assets.

(2) At some time, before the commencement of the winding up'?® or the
company’s entry into administration, a person knew or ought to have
concluded that there was no reasonable prospect that the company
would avoid going into insolvent liquidation or entering insolvent

administration.'®’

(3) That person was a director at that time.

(4) The director fails to establish the statutory defence of taking every step
he ought to have taken to minimise the potential loss to creditors.

The onus is on the liquidator to establish the first three elements and on the
respondent to establish the defence.

157 Insolvency Act 1986 ss.214(2)(a), 246ZB(2)(a).

158 Insolvency Act 1986 s5.214(6)-(6A), 246ZB(6).
9 Above, paras 4-22 et seq. The reason why the sections adopt the balance sheet test is, of course,

that if it were to be satisfied, there would be no ultimate loss to creditors and no need for a

contribution to the assets of the company.
1% And on or after 28 April 1986 (Insolvency Act 1986 s.214(2)).

'?! See also above, paras 4-29 and 4-33.
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Trading not an essential requirement

Although the marginal heading to 5.214 refers to “wrongful trading”, the text of
8.214 makes no reference to trading at all. All that is required is a culpable failype
to act properly with a view to minimising the potential loss to the company's
creditors from the relevant point in time.'?? It is worth underlining the point Mmade
earlier that what attracts s.214 is not mismanagement which brings a company (g
the brink of insolvency,'*® but a failure thereafter, when the writing is on the wall,
to take proper steps for the protection of creditors. Accordingly, a director cap be
involved in wrongful trading if he is guilty of an act or omission which 1S not g
reasonable step in minimising potential loss to creditors, even if he procures the
company to cease trading as soon as he realises that insolvent liquidation or
insolvent administration is inevitable. Indeed, the premature cessation of trading
might constitute wrongful trading.' Non-trading activity capable of attracting
liability includes the failure (o collect in debts due to the company, the failure g
preserve assets, the payment of excessive remuneration to directors and entry
into transactions at an undervalue after cessation of trading.

Who is a “director”

For the purpose of ss.214/246ZB, “director” not only covers a de jure director,
whether executive or non-executive but also includes a shadow director'®s and de
facto director.'*s This exposes to potential liability various types of person who
might not ordinarily be thought of as directors.

(1) Controlling shareholders

In appropriate cases, a controlling shareholder (including a pavent company!'??
and even, it is thought, a government department responsible fo- a company in
state ownership) could be susceptible to a claim for wronefil trading if inter-

5

192

See below, paras 14-41 et seq.

Although such mismanagement might be a breach of the director’s duty of care to the company

for which the liquidator could take proceedings in the company’s name.

'** See below, para. 1445 and fn.224.

%> Insolvency Act 1986 §5.214(7), 246ZB(7). See above, para. 14-06.

196 Re Hydrodam {Corby) Ltd [1994] B.C.C. 161, per Millett J at 162; and Re Richborough Furniture
Lid [1996] B.C.C. 155. See above, para.14-05. For s5.214/2467B to apply it is not necessary that
the respondent should still be a director at the time of the acts or omissions which are alleged to
constitute wrongful trading. It suffices that he was a director at some time when he had what is
referred (o below as “deemed knowledge™ of the company’s impending (insolvent) liquidation/
administration. Hence, resignation after the acquisition of such knowledge does not by itself
relieve him of liability.

7 See above, fon.38 and 51, noting an important difference between the position of parent

companies under the Companies Act 2006 and Insolvency Act 1986 in relation to shadow
directorship.

193
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gularly in the day-to-day management of the company, as could the

fering 100 ¢ 198

ontroller of a company that is itself a director.
¢

(2) Company doctors

There is no exemption for the company doctor wh(_) is brought in to ex?cate_ltiaf
P any from its difficulties and who acts as a director or sha@ow d116§t01 ;
co&‘n Ed the company doctor’s very expertise, or professed expertise, may impose
inaeed,

him a high standard of care if he is to avoid liability for wrongful trading.
on

(3) Lending banks

A bank exercising management control for the protect_iogooof ‘1ts loaglear:)cé
security—as opposed to merely giving professional .adwf:e“ l~1; Capa] !
ing a shadow director.?’* So, banks should be careful to |lesmct t emse‘z vesh
g;lvlize and ot seek to dictate what cheques should be paid, V;h:t ptatrnl: }{;g atl de
busines:. should be sold or what policies should be adopte by rel.
Hoveever, a bank or other funder does not becqme a sh.adovti d]rect(l)r m(;: 3/1
eeouse it attends regular meetings with thcldlrcctors in order to a}: t?\:;k
_onditions for future lending, becomes sole signatory of. the comp{anysfs aa; .

account and gives directions designed solely to protect its own intere

secured creditor.???

Who is not a “director”

(1) Professional advisers

A person is not a shadow director solely because the directors act on advice given
by him in a professional capacity,®* for example, as solicitor, banker or aCCOur}l][-
ant. But the professional adviser acting as such is excluded only from the

g , fn.49, as to directors who are not natu_ral persons.. »

K g:é ;ie;:;%‘:zn Lid (No.3) [1992] B.C.C. 358, where it was not d1spu.ted th_at a company dg'crru;
was capable of being a de fucto or shadow director for the purpose of disqualification proceeding;
and it was held that there was an arguable case on the facts.

20 See below, para.14-38. ] ) .
E! S:i RiA Cfmpauy (No.005009 of 1987) (1988) 4 B.C.C. 424, where Knox J refused o strike ow

a claim against the bank, ruling that the liquidator had raised a triable issTe_. Exg::g;gnryalgl 56?5111;1;
i i ’ ist directors, applying or

Iso be liable as an assistant to a breach of duty by 1 _ I .
g}’lilc“css:gry liability, but this will require proof of dlshonest_y, Enr a case in \S']h;ch V\ii‘ds?c?q clla;;r.l
succeeded, see Westpac Banking Corpn v Bell Group Ltd (in lig.) (Ne.3) -LEB ;c]' L (No,
(2012) 89'ACSR 1 on appeal from The Bell Group Lid (in lig.) v Wesmacﬂ an ‘mg _UgJTt m
9) [2008] WASC 239; (2008) 70 ACSR 1, discussed in van Zwieten, “Director Liability
Insolvency and its Vicinity”, above fn.136. s

& Uln'aﬁ‘am); (UK) Ltd v Fielding [2006] ES.R. 17; and Re PFTZM Lid [1995] 2 BC.L.C. 3

*% Insolvency Act 1986 8.251.
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—

proper steps were taken to minimise loss to creditors.”'® Determination of the
time at which deemed knowledge is first acquired may be crucial in that there cgq
be no liability for wrongful trading in respect of acts or omissions before thyy
time. So a director who, although aware that the company is unable to pay i
debts as they fall due and will be forced into winding up, reasonably believes thay
on liquidation its assets will be sufficient to cover its liabilities and the expenseg
of winding up incurs no liability under 5.214. It is not sufficient for the applica.
tion of 5.214 (although it is a necessary precondition of its application) that the
company in fact ends up failing the balance sheet test of solvency on winding up;
what has also to be shown is that the director concerned knew, or ought to havé
concluded, that the company would fail that test. (The same is true of s.246ZB
in relation to companies in insolvent administration.) Inevitably, there will be g
temptation to use hindsight, a temptation which should be resisted.?"!

In deciding what a director “ought to have concluded”, the combined objec-
tive and subjective tests prescribed by s5.214(4)/246ZB(4) must be applied.

The statutory defence

The court may not make a declaration under s.214 with regard to any person if
it is satisfied that after he first acquired deemed knowledge he took every step
with a view to minimising the potential loss to creditors as (assuming him to have
had that knowledge) he ought to have taken.'> The onus is on the person
concerned to show that he took the proper steps, not for the liquidator to prove
that he did not.*'* So for the purpose of 5.214, the duty to take steps to minimise
loss begins once a person has acquired deemed knowledge while a director and
the company thereafter goes into insolvent liquidation. Accordingly, it is ret a
breach of 5.214 for directors to bring the company to the point where ingcivent
liquidation is inevitable; any breach of duty in that regard is a matter Jor the
general law and is actionable either by ordinary proceedings, for. example, for
negligence or breach of fiduciary duty, or by summary misfeasaice proceedings
under s.212.

The reference in 5.214 to minimising loss to “the company’s creditors” has
been interpreted as a reference to creditors as a whole, or creditors as a class.2™*
As such, a director who elects to privilege some creditors at the expense of others
may not be able to make out the defence.?'® Crucially, however, the fact that a

210 See below, para.14—44,

211 See below, para.14-45.

212 Tnsolvency Act 1986 5.214(3).

% Consistently with this, see the decision of Registrar Jones in Brooks v Armstrong [2015] B.C.C.
661 at [5]-[7] (successfully appealed from but only in relation to quantum), and of Lesley
Anderson QC sitting as a deputy High Court judge in Re Idessa (UK) Lid (in liquidation) [2012]
B.C.C. 315 at [113].

2% Brooks v Armstrong, above at [276].

>3 Grant v Ralls [2016] Bus. L.R. 555 at [245]-[246].
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director cannot make out the defence does not necessarily mean that they will be
Jiable to make a contribution under ss.214/2467B: as noted above*'® and dis-
cussed below,*!” the contribution order is compensatory, and more specifically is
directed to compensating the company for an increase in the net deficiency over
the relevant time, and if it can be established that there was no such increase no
gompensation is payable under the wrongful trading provision.*'®#

The standard of knowledge and skill required
Section 214(4) and (5) provides as follows:

“4. For the purpose of subsections (2) and (3), the facts which a director of a
company ought to know or ascertain, the conclusions which he ought to reach
and the steps which he ought to take are those which would be known or
ascertained, or reached or taken, by a reasonably diligent person having
both—

(al” the¢ general knowledge, skill and experience that may reasonably be
expected of a person carrying out the same functions as are carried out
by that director in relation to the company, and

(b) the general knowledge, skill and experience that that director has.

5. The reference in subsection (4) to the functions carried out in relation to a
company by a director of the company includes any functions which he does
not carry out but which have been entrusted to him.”

Section 246ZB, applicable where the company is in insolvent administration
rather than insolvent liquidation, is in the same terms.
Several points arise in relation to the above provisions:

(1) The test of knowledge, skill and experience is a combination of the
objective and the subjective. The minimum standard is what would have
been ascertained, foreseen and done by a reasonably diligent person
carrying out {(or entrusted with) the same functions as those entrusted to
the director concerned. A director who falls below this minimum stan-
dard cannot invoke the statutory defence even if he did his best. In
deciding whether the minimum standard was observed, regard must be
had to the particular company and its business, so that “the general
knowledge, skill and experience postulated will be much less extensive

218 Para.14-02.
#7 Paras 14-54 and 14-55.

218 Brooks v Armstrong [2017] B.C.C. 99 at [120]; Grant v Rails [2016] Bus. L.R. 555, Relief may,

however, be available through a misfeasance action: see para.14-21 above.

773

14-45




improper Trading and the Duties and Liabilities of Directors

in a small company in a modest way of business, with simple accounting
procedures and requirements, than it will be in a large company with
sophisticated procedures”.?"® The standard to be applied is that of g
reasonably prudent businessman acting without unwarranted optimism
and on a realistic, factual basis.?*® But observance of the minimum
standard is not necessarily sufficient. The director must also meet such
higher standard as is appropriate to his own general knowledge, skill and
experience. So while the minimum standard does not necessarily call for
particular expertise or skill, only that of a reasonably diligent person, g
real professional possessing a high degree of general knowledge, skill
and experience must use it and act accordingly.

(2) The test of proper mitigating behaviour—“every step”—seems very
stringent but when read with “reasonably diligent person” may mean no
more than “every reasonable step” 2!

(3) While there is no immunity for non-executive directors as such, prima
facie a non-executive director is not expected to possess the knowledge
and skill of an executive director, still less to give his continuous time
and attention to the company’s affairs.???

(4) The knowledge and skill required of an executive director depends on
the nature of the functions entrusted to him. Thus a director in charge of

marketing and sales cannot be expected to possess the financial knowl-
edge and skills of a finance director.

Finally, the court should take care to avoid being influenced by hindsight*?* and
should not be too astute to find the directors at fault without taking account of i«
difficult choices that frequently confront them.

“An overall point which needs to be kept in mind throughout is that, whenever
a company is in financial trouble and the directors have a difficult decision to
make whether to close down and go into liquidation, or whether instead to
trade on and hope to turn the corner, they can be in a‘reai and unenviable
dilemma. On the one hand, if they decide to trade on but things do not work
out and the company, later rather sooner, goes into liquidation, they may find

*° Re Produce Marketing Consortium Lid (1989) 5 B.C.C. 569, per Knox J at 594.

*0 Singla v Hedman [2010] B.C.C. 674, per Kitchin J at [15].

! Consistently with this, see the decision of Registrar Jones in Brooks v Armstrong [2015] B.C.C.
661 at [8]-[10], noting that Parliament’s decision to use “every step” rather than “every
reasonable step” in the text of 5.214(3) (despite a proposal to use the latter formulation) had to
be read in the light of 5.214(4), requiring the court to evaluate the director’s actions by reference

to the steps that ought to have been taken by a reasonably diligent director: at [10] (this aspect
of the decision not appealed).

See above, para.14-12.
# Re Hawkes Publishing, cited above fn.206, at [38].
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themselves in the situation of the respondents in this casF:fbeing sued for
wrongful trading. On the other hand, if the directors degdf: [q close down
immediately and cause the company (o go into an elarly. liguidation, altl?ough
they are not at risk of being sued for wrongful trading,** they are.at risk of
being criticised on other grounds. A decision to clossa down will almost
certainly mean that the ensuing liquidation will be an insolvent one. Apart
from anything else liquidations are expensive operations, and in addition
debtors are commonly obstructive about paying their debts to a company
which is in liquidation. Many creditors of the company from a time before the
liguidation are likely to find that their debts do not get paid in full. They will
complain bitterly that the directors shut down too soon; they will say that the
directors ought to have had more courage and kept going. If they had dong, S0
the complaining creditors will say, the company probably would hav.e sgrvwed
and all of its debts would have been paid. Ceasing to trade and liquidating too
soon can be stigmatised as the cowards’ way out.”**’

No relief under s.1157

Ini-c Produce Marketing Consortium Litd, Knox ] held that a director who
engages in wrongful trading contrary to s.214 of the Insolvency Act 1986 could
-lot obtain relief under what is now s.1157 of the Companies Act 2006, on the
basis that the subjective approach of that provision was inconsist.ent with the
objective duty imposed by 5.214(4) of the 1986 Act.?® This holding predates,
however, the decisions referred to abave in which it was held that the sta?ndard
in 5.214(4) accurately reflected the standard of a director’s duty of care, Skﬂl'and
diligence at common law, previously pitched in more subjective tCl'Il"IS.Q'T" Given
this, and the applicability of s.1157 in negligence cases,”® it is possible that the
holding in Produce Marketing might be revisited. The point may nO‘L, hm'xrever,
prove to be of enormous practical significance, given that s.214 is discretionary

221 The hasis of this statement is not clear. There seems to be no reason why ceasing _10 trade when
the company, although insolvent, has a manifestly viable business could not constitute wrongful
trading, although no doubt this situation would be unusual. See above, para.14-33. o

23 pe Continental Assurance Co of London [2001] B.P.LR. 733 per Park J at [281]_. See to similar
effect Lewison J in Re Hawkes Publishing, Re cited above fn.206: “But directors are not
clairvoyant and the fact that they fail to see what eventually comes to pass docls not mean that they
are guilty of wrongful trading™ (at [41]); and “Of course, it is easy with hindsight to conclude that
mistakes were made. An insolvent liquidation will almost always result from one or more
mistakes. But picking over the bones of a dead company ina courtroom is not always f_alr to those
who struggled to keep going in the reasonable (but ultimately mis placed) hope that things w?uld
get better” (at [47]); Grant v Ralls [2016] Bus. L.R. 555 at_ [1'.72]7[]73]; Brooks v Arntzsnon,g
[2015] B.C.C. 661 at [36], [243]-[245] and on appeal (_rejecnng a challenge to_the‘Judge s
findings on the alleged basis that they involve the impermissible use of hindsight) at
[53]-{64]).

26 pe Produce Marketing Consortium Lid [1989] B.C.L.C. 513.

27 Above, para.14-12.

8 Above, para.14-19.
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and in the~ exercise of the court’s discretion the court may have regard to a wide
range of factors, including the honesty of the director.22®

How to avoid liability for wrongful trading

What practical advice should be given to a director as to the steps he should take

to minimise the risk of being found guilty of wron i i
L07is gful trading? Here is Profi
Goode’s list of 12 points for survival;23° ¢ Tl

(1) Do not assume that the safest course is to stop trading. You have to take
every step that can properly be expected of you to minimise loss g
cre@tors. You can be faulted just as much for a premature cessation of
trading as for continuing to trade while insolvent. This makes it essential

to obtain competent outside advice as to whether to stop trading or
continue,

(2 C‘onsider‘ f:areﬁllly with your fellow directors whether the business is
viable. If it is, insist on the preparation®' of:

(a) a business review;

(b) a sensible and constructive programme to reduce expenditure
increase income, ensure an adequate cash flow and restore tht;
company to profitable trading, disposing of unprofitable or mar-
ginal parts of the business and dismissing staff who are surplus to
the company’s needs or are not doing their job.

(3) Insist on frequent board meetings.

(4) Make sure that there is a proper distribution of responsibility withir the
comparny. N

(5) Ensure that the accounts are being properly kept and up to dai= or if not

that prmlnpt steps are being taken to do so, with outsice Felp being
brought in as and when necessary. g

(6) See that the board regularly receives an updated budget and a full

accurate and up-to-date picture of the company’s trading, financial and
cash flow position.

(7) Gc.t the company to take appropriate outside, professional advice on
suitable remedial measures.?*?

*** Brooks v Armstrong [2017] B.C.C. 99 at [138]-[140].

% Many of which are now reflected in the gui ;
: guidance recently provid Reoi ; "
v Armstrong, cited above fn.221, at [259]. ¥ provided by Registrar Jonesitl SR

f;‘ W?th any necessary professional help. See below.
?1’ course, the failure of the professional to identify a relevant option does not shield the director
tom liability where they failed to pursue it: Brooks v Armsirong [2015] B.C.C. 661 at [280].
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(8) Keep major creditors regularly informed and enlist their support for the
continued operation of the company where this is likely to be of benefit
to the general body of creditors. In this connection, it is just as important
to have the support of major unsecured creditors as of secured creditors,
for it is the former who are most likely to suffer loss and whose support
makes it easier for you to show subsequently that you took every step
available to you to minimise loss to creditors.

(9) Ensure that you are kept fully in the picture and, so far as possible, that
all directors agree on what needs to be done.

(10) Consider the advisability of putting the company into administration in
order to give it breathing space and prevent action by individual credi-
tors. Such appointment has the further advantage of ending your man-
agement responsibilities, although you still have a duty to co-operate
with the office-holder.**

(11) Insist that all recommendations for remedial action made by the direc-
tors~(and particularly by you), together with your dissent from any
uAwise actions or inactivity advocated by your fellow directors, are fully
minuted or otherwise placed on record, for example, by the circulation
of a memorandum to the other directors.

(12) If you are in the minority and your recommendations are repeatedly
rejected, so that the company is getting deeper into the mire, resign and
record your reasons for doing so in a letter. But resignation is very much
the last resort. A director who simply resigns without having taken every
step he should have done to minimise loss to creditors will not escape
liability. So do not resign before you have gone as far as you can in
getting things put right.***

Wrongful trading and misfeasance
There is no direct relationship between the remedies of the liquidator for wrong-

ful trading and for misfeasance; he is entitled to pursue either or both. But the
choice of remedy may have significant effects on the creditors. As we have seen,

233 Failure to do this is an offence (Insolvency Act 1986 5.235).

3 See Secretary of State for Trade and Industry v Arif [1996] B.C.C. 586; and Re C.S. Holidays Lid
[1997] B.C.C. 172, cases on the position of a director for disqualification purposes where he has
resigned after his recommendations went unheeded by the rest of the board. In Secretary of State
for Trade and Industry v Taylor [1997] 1 W.L.R. 407, Chadwick J rejected the contention that a
director’s failure to resign even after his views have gone unheeded was necessarily unfit to be
concerned in the management of a company, although he did indicate (at 415) that a person who,
having ceased to exert any influence over his colleagues, remained on the board for no purpose
other than to draw his director’s fees or preserve his status might well be found so lacking in
appreciation of his duties as to be unfit to be concerned in the management of a company.
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misfeasance is a remedy actionable in right of the company and any money or
property recovered forms part of its general assels and is therefore capable of
being captured by a prior assignment or charge covering future property. By
contrast, sums paid under a contribution order made under the Insolvency Act
1986 in respect of wrongful trading are held for the creditors generally, and
although preferential creditors have a prior claim to them they do not fall within
a prior assignment or charge since they are not assets of the company.?*® Three
questions now arise. First, to what extent does a recovery for misfeasance under
5.212 reduce the amount of the director’s liability under 5.2147%*¢ Secondly, (o
what extent does a recovery under s.214 reduce his liability under 5.212? Thirdly,
where recovery under one section does not affect the amount recoverable under
the other but the director’s assets are insufficient to meet both claims in full, how
should the claims and recoveries be dealt with?

Section 212 is not available to administrators, but it will be recalled that
adminisirators enjoy a general power to bring actions in the name of the
company,®’ including against directors for breach of a duty owed to the com-
pany, and the analysis below should also govern the relationship between such
actions and the wrongful trading provision in s.246ZB for companies in insolvent
administration.

(1) Effect on 5.214 claim of recovery under 5.212

Recovery from a director under .212 will, of course, pro tanto reduce the
company’s net indebtedness, but it does not follow from this that the director’s
separate liability for wrongful trading will fall by the same amount or, indeed, at
all. In considering the effect of a s.212 recovery on the amount chargeable tu »
delinquent director under s.214, two factors have to be taken into account. The
first is whether the loss caused by the misfeasance is also the loss, or pait of the
loss, embodied in the claim under s.214 or is entirely unconnected. it is clear that
loss resulting from a misfeasance committed before the commencetaent of the
director’s duty under 5.214 to take steps to minimise loss canrot Luem part of the
$.214 claim, so that no duplication is involved in allowing full recovery under
both sections. Where, on the other hand, the misfeasance occurred after the start
of the director’s duty under s.214, it will usually constitute a breach of that duty
as well as a misfeasance under s.212. In this case, the claims under ss.212 and
214 will be duplicated, and any recovery under 5.212 will at the same time reduce
the loss chargeable to the director under 5.214,%*® although in the unlikely event

>3 Re Quasis Merchandising Ltd [1997] 1 All E.R. 1009. See below, para.14-57.

% The question was raised in Re Purpoint Lid [1991] B.C.L.C. 491, where the application under
5.214 was stood over. The outcome is not known.

*¥7 See above, para.l14-15.

3% This was the case in Re DKG Contractors Lid [1990] B.C.C. 903, where it was rightly held that
recoveries under $5.212 and 239 were to be taken as pro tantfo satisfying the order under
s.214.
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that the recovery under 5.212 tops the recovery under s.214, the excess will form
part of the company’s general assets. The second factor is that a director’s
liability to contribute under s.214 cannot exceed the amount of the net deficiency
in the company’s assets available for creditors.*®® To the extent that recovery for
unconnected loss under s.212 is sufficient to extinguish that deficiency, his
liability under s.214 will abate.?*® Where this is not the case, the recovery under
5.212 will not reduce the director’s liability for unconnected loss under 5.214.
Two examples will make this clear.

Example 1

(a) Amount recovered under s.212: £100,000
(b) Unconnected loss due to breach of 5.214: £75,000
(c) Net deficiency of assets before 5.212 recovery: £150,000
(d) Maximum liability under s.214 ((c)—(a)): £50,000

In this examnle, the loss caused by the director through his breach of s.214
(£75,000) 34 partially offset by the recovery under 5.212, which reduces the net
deficiency,-and thus the director’s maximum s.214 liability, to £50,000.

Example 2

(a) Amount recovered under s.212: £100,000
(b) Unconnected loss due to breach of s.214: £75,000
(c) Net deficiency of assets before s.212 recovery: £500,000
(d) Maximum liability under s.214: £75,000

In this example, the net deficiency remaining after the recovery under 5.212 (i.e.
£500,000 — £100,000 = £400,000) still exceeds the maximum contribution
liability under s.214, which accordingly is not reduced by the 5.212 recovery.

In summary, a s.212 recovery will reduce the director’s maximum liability
under s.214 only to the extent that: (i) the 5,212 claim also forms part of the loss
for which the director is answerable under s.214; or (ii) the s.212 recovery
reduces the net deficiency to an amount below the loss attributable to the breach
of s.214.

(2) Effect on 5.212 claim of recovery under 5.214

It will be clear from what has been said above that there cannot be a double
recovery Tor the same loss. To the extent that the misfeasance also constitutes a

29 Ag stated earlier, the members of the company do not benefit from recoveries under s5.213 or
214,
240 Consistently with this, see Re Idessa (UK) Lid (in liguidation) [2012] B.C.C. 315 at [128(v)].
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